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ERROR  CORRECTED. 


on  property  which  was  then  under  two  liens,  as  solemnly 


In  Vol.  101,  on  page  514,  the  line  given  above,  and  which 
should  have  been  the  bottom  line  on  that  page,  was  omitted 
in  many  copies.  Those  who  have  the  volume  defective  in 
that  respect  will  please  paste  in  the  missing  line. 
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CASES 

ARGUED   AND   DETERMINED 

IN  THE 

SUPREME  COURT  OF  ILLINOIS 


William  Bland  et  al, 

v. 

David  Bland  et  al. 

Filed  at  Ottawa  May  12,  1882. 

1.  Will — rule  of  construction.  In  the  construction  of  a  will  to  ascertain 
the  intention  of  the  testator,  it  is  not  proper  to  look  at  some  particular  clause 
or  clauses  alone,  but  it  must  be  considered  in  all  its  parts,  taken  together.  A 
construction  should  not  be  adopted,  if  possible  to  be  avoided,  that  will  deny 
effect  being  given  to  any  clause  thereof,  but  one  should  be  given  that  would 
harmonize  the  several  clauses,  and  give  effect  to  each. 

2.  Same — construed  as  to  who  shall  take  an  estate.  A  testator  provided 
in  his  will  as  follows:  "First,  after  all  my  lawful  debts  are  paid  and  dis- 
charged, the  residue  of  my  estate,  real  and  personal,  I  give,  bequeath. and 
dispose  of  as  follows,  to-wit:  To  my  wife  and  five  youngest  children," 
naming  them,  "the  farm  and  all  its  appurtenances  thereunto  belonging," 
giving  a  description  of  the  farm.  "All  the  rest,  residue  and  remainder  of 
my  personal  estate  to  my  beloved  wife  and  the  five  above  named  heirs, — 
that  is  to  say,  to  my  wife  during  her  natural  life,  and  to  the  minor  heirs 
until  they  become  of  lawful  age  to  account  for  themselves.  To  my  other 
heirs  and  oldest  children,  heirs  at  law,  I  give  and  bequeath  the  sum  of  five 
dollars  each,"  etc.,  and  concluding,  "and  at  the  time  of  the  youngest  heir 
becoming  of  lawful  age,  the  property,  both  real  and  personal,  to  be  divided 
amongst  my  children,  share  and  share  alike:"  Held,  that  the  testator's 
intention  was  that  the  farm,  as  well  as  the  personalty,  should  be  divided 
and  pass  to  all  his  children,  share  and  share  alike,  when  the  youngest  child 
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Statement  of  the  case. 

became  of  age,  and  that  the  devise  of  the  farm  to  the  widow  and  five  young- 
est children  was  not  a  devise  to  them  absolutely,  but  a  qualified  devise  to 
them  until  the  youngest  child  should  come  of  age,  and  that  the  limitation  of 
the  devise  was  the  same  as  to  both  the  real  and  personal  estate. 

3.  Same — when  word  "heir"  means  child.  In  such  will  the  word  "hek," 
in  the  clause  providing  that  the  property  be  divided  when  the  youngest  heir 
should  become  of  age,  means  "child,"  and  a  partition  may  be  had  when  the 
youngest  child  is  of  age,  although  one  of  the  devisees  may  have  died,  leaving 
a  minor  heir. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the  Hon. 
John  Burns,  Judge,  presiding. 

This  was  a  bill  in  chancery  for  a  partition  of  certain  real 
estate,  and  assignment  of  dower  therein,  brought  in  the  cir- 
cuit court  of  Peoria  county  by  appellants,  representing  the 
four  elder  children  of  John  Bland,  deceased,  against  appel- 
lees, representing  the  widow  and  five  younger  children  of 
said  deceased,  and  basing  their  right  to  the  relief  asked  upon 
the  provisions  of  the  will  of  such  decedent.  The  bill  sets  out 
the  will,  the  provisions  of  which,  material  to  be  considered, 
are  as  follows :  "First,  after  all  my  lawful  debts  are  paid 
and  discharged,  the  residue  of  my  estate,  real  and  personal, 
I  give,  bequeath  and  dispose  of  as  follows,  to-wit :  To  my 
beloved  wife  and  five  youngest  children, — that  is  to  say, 
Kachel  Ann  Bland,  Charlotte  Bland,  Elizabeth  J.  Bland, 
David  Bland,  and  Eliza  Paradine  Bland, — the  farm  and  all 
its  appurtenances  thereunto  belonging,  known  and  described 
as  follows,  to-wit:  it  being  157  acres,  being  and  lying  in  the 
south-west  quarter  of  section  34,  in  township  11,  north  of  the 
base  line,  in  range  8,  east  of  the  fourth  principal  meridian. 
All  the  rest,  residue  and  remainder  of  my  personal  estate  also 
to  my  beloved  wife  and  the  five  above  named  heirs, — that  is 
to  say,  to  my  wife  during  her  natural  life,  and  to  the  minor 
heirs  until  they  become  of  lawful  age  to  account  for  them- 
selves. To  my  other  heirs  and  oldest  children,  heirs  at  law, 
I  give  and  bequeath  the  sum  of  five  dollars  each ;  to  Margaret 
Bland  five  dollars,  to  William  Bland  five  dollars,  to  Mary 
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Ellen  Pierce  five  dollars,  and  to  John  A.  Bland  five  dollars 
and  two  .yearling  colts,  (one  is  a  bright  bay,  the  other  is 
brown,  with  a  bald  face  and  white  hind  legs) ;  and  at  the 
time  of  the  youngest  heir  becoming  of  lawful  age,  the  prop- 
erty, both  real  and  personal,  to  be  divided  amongst  my  child- 
ren, share  and  share  alike."  The  will  bears  date  October 
8,  1862.  The  bill  avers  that  John  Bland  died  in  1863  or 
1864,  that  the  real  estate  described  in  the  will  is  all  the  real 
estate  owned  by  him  at  the  making  of  his  will  and  at  his 
death,  and  that  the  youngest  child  long  since  became  of  law- 
ful age.  The  circuit  court  sustained  a  demurrer  to  the  bill 
and  dismissed  the  same,  and  the  complainants  appealed. 

Messrs.  Stevens  &  Lee,  for  the  appellants : 

The  intention  of  the  testator,  as  gathered  from  the  whole 
will,  must  govern,  and,  if  possible,  effect  should  be  given  to 
every  part.  It  being  admitted  by  the  demurrer  that  there 
was  no  other  real  estate  than  that  mentioned  in  the  first 
clause  of  the  will,  it  will  be  presumed  the  testator  referred 
to  it  in  providing  for  a  division. 

If  the  first  and  third  clauses  of  the  will  are  repugnant,  the 
latter  must  be  considered  as  modifying  or  abrogating  the 
former.  Brownfield  v.  Wilson,  78  111.  467 ;  Smythe  v.  Taylor, 
21  id.  296;  Caruthers  v.  McNeil,  97  id.  256;  Johnson  v. 
Johnson,  42  id.  425 ;  Poole  v.  Blakie,  53  id.  295 ;  Wesch  v. 
Belleville  Saviiigs  Bank,  94  id.  191. 

There*  are  two  constructions  that  may  be  given  to  the  will 
without  doing  injustice  to  any  one : 

First — The  widow  took  a  life  estate  in  the  personal  prop- 
erty by  the  express  terms  of  the  will ;  now,  giving  her  dower 
in  the  real  estate,  and,  under  the  last  clause  of  the  will, 
dividing  the  balance  equally  among  all  the  children,  would 
work  no  injustice  to  any  one. 

Second — If  the  first  and  second  clauses  of  the  will  should 
be  considered  as  connected,  and  constituting  but  one  clause, 
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then  the  widow  would  take  a  life  estate  in  both  the  real  and 
personal  property.  By  the  last  clause  of  the  will,  the  young- 
est child  having  long  since  become  of  age,  the  property 
should  be  divided  among  all  the  children  equally,  subject  to 
the  life  estate  of  the  widow.  It  is  immaterial  to  complain- 
ants which  interpretation  shall  prevail.  But  to  give  the  will 
the  construction  contended  for  by  the  respondents,  would  be 
an  act  of  injustice  to  the  older  children  never  intended  by  the 
testator. 

Messrs.  Cooper  &  Tennery,  for  the  appellees : 
The  rule  that  in  case  of  repugnancy  in  different  parts  of  a 
will  the  last  part  is  to  be  held  as  modifying  or  defeating  the 
first,  is  not  one  of  general  application,  and  is  adopted  only  in 
extreme  cases,  and  from  necessity.  Rountree  v.  Talbot,  89 
111.  246. 

The  first  clause  unqualifiedly  gives  "the  farm  and  all  its 
appurtenances"  to  the  testator's  wife  and  five  younger  child- 
ren. The  second  clause  was  not  designed  to  change  the 
first,  but  rather  to  fix  the  time  when  the  division  of  the  farm 
between  the  parties  thus  designated  was  to  be  made.  It 
could  not  have  been  intended  to  operate  as  a  grant  of  any 
interest  in  the  land  to  any  one. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  question  presented  is  simply  one  of  the  construction 
of  the  will, — whether,  as  appellants  claim,  all  the  children  of 
the  testator,  the  older  as  well  as  the  younger  set,  are  to  share 
equally  in  the  land  described  in  the  will,  or  whether,  as 
appellees  claim,  the  widow  and  the  five  younger  children  take 
the  land  in  fee  and  in  equal  parts  among  them  to  the  exclu- 
sion altogether  of  the  four  older  children. 

Looking  at  the  first  clause  of  the  will  by  itself,  the  widow 
and  five  youngest  children  take  the  whole  land  absolutely, 
and  taking  the  first  and  second  clauses  by  themselves,  the 
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more  natural  construction  would  be  the  same,  that  the  widow 
and  five  youngest  children  take  the  land  absolutely,  and  as  to 
the  personal  estate,  that  that  was  given  to  them  only  during 
the  natural  life  of  the  widow,  and  until  the  minor  heirs 
became  of  age.  But  this  looking  at,  and  resting  upon,  some 
particular  clause  or  clauses  of  an  instrument  is  not  the 
right  mode  of  construing  it, — it  must  be  looked  to  in  all  its 
parts,  and  the  entire  will  be  considered  together,  in  order  to 
ascertain  what  is  its  meaning.  Now,  when  we  come  to  look 
at  the  last  clause  of  this  will,  we  see  that  when  the  youngest 
child  becomes  of  age,  the  property,  both  real  and  personal, 
is  to  be  divided  amongst  the  testator's  children,  share  and 
share  alike.  It  is  the  property,  both  real  and  personal,  which 
is  to  be  thus  divided, — that  is,  the  property  before  mentioned 
and  devised.  As  this  farm  devised  was  all  the  real  property 
the  testator  had  at  the  making  of  the  will  and  his  death,  as 
the  demurrer  admits,  it  was  this  farm, — the  real  property  he 
had  been  speaking  of  and  had  devised  to  his  wife  and  five 
youngest  children, — which,  no  doubt,  the  testator  had  in  mind 
when  he  said,  the  property,  both  real  and  personal,  should 
be  divided  amongst  his  children.  And  he  said  it  should  be 
divided  amongst  his  children, — not  amongst  his  five  youngest 
children. 

Appellees'  construction  disregards  this  third  clause,  and 
denies  to  it  any  force  and  effect,  but  the  will  is  to  be  so  con- 
strued, if  possible,  as  to  allow  effect  to  every  part.  It  is  the 
intention  of  the  testator  derived  from  the  whole  will  which 
must  govern.  Beading,  then,  these  three  clauses  of  the  will 
together,  we  find  that  it  was  the  intention  of  the  testator 
that  this  farm  which  he  devised  should  be  divided  among  all 
his  children,  share  and  share  alike,  when  the  youngest  child 
came  of  age ;  that  the  devise  of  the  farm  to  the  widow  and 
five  youngest  children  mentioned  in  the  first  clause  was  not 
a  devise  to  them  absolutely,  but  a  qualified  devise  to  them 
until  the  youngest  child  should  come  of  age ;  that  there  was 
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the  same  limitation  of  the  devise  of  the  real  estate  that  there 
was  of  the  personal  estate;  that  in  the  second  clause,  "all 
the  rest,  residue  and  remainder  of  my  personal  estate  also  to 
my  beloved  wife  and  the  five  above  named  heirs, — that  is  to 
say,  to  my  wife  during  her  natural  life,  and  to  the  minor 
heirs  until  they  become  of  lawful  age  to  account  for  them- 
selves,"— the  limitation  therein  following  the  words  "that  is  to 
say, "  is  not  confined  to  the  personal  property,  as  would  seem 
the  more  natural  construction  from  the  reading  of  this  clause 
alone,  but-  that  it  applies  to  the  real  estate  as  well  as  to  the 
personal  property.  Such  we  believe  to  be  the  true  construc- 
tion in  view  of  the  last  clause, — the  one  which  effectuates  the 
intention  of  the  testator  as  there  manifested, — and  which  the 
application  of  the  well  known  rules  of  construction  requires 
to  be  made.  It  is  necessary  in  order  to  give  effect  to  the 
last  clause,  and  it  gives  effect  to  all  the  clauses  of  the  will. 

In  Rountree  v.  Talbot,  89  111.  249,  this  court  said:  "The 
great  and  leading  principle  in  the  construction  of  wills  is, 
that  the  intention  of  the  testator,  if  not  inconsistent  with  the 
rules  of  law,  shall  govern,  and  this  intention  is  to  be  ascer- 
tained from  the  whole  will  taken  together.  Courts  will,  if 
possible,  adopt  such  construction  as  will  uphold  all  the  pro- 
visions of  the  will. "  So  in  Brownfield  v.  Wilson,  78  111.  467, 
it  was  said :  "It  is  one  of  the  familiar  rules  of  construction, 
whether  of  a  will  or  other  instrument,  that  in  cases  of  doubt 
all  its  parts  should  be  considered  together,  and,  if  possible, 
to  give  every  clause  and  provision  effect  according  to  the 
intention  of  the  maker.  When  ascertained,  the  intention  of 
the  testator  must  be  enforced."  And  further:  "The  ques- 
tion, however,  is,  the  entire  instrument  considered,  what  did 
the  testator  intend  by  the  will?"  And  see  City  of  Peoria  v. 
Darst,  101  111.  609. 

"We  find  that  by  this  will  he  intended  this  farm  should  be 
divided  amongst  all  his  children,  share  and  share  alike,  when 
the  youngest  of  them  came  of  age. 
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In  case  of  this  being  found  to  be  the  true  construction  of 
the  will,  the  question  is  suggested  whether  any  division  of 
the  property  can  now  be  had.  This  question  is  raised  upon 
the  showing  of  the  bill  that  one  of  the  five  younger  children 
has  deceased,  leaving  an  only  child  and  heir,  which  is  still  a 
minor,  and  by  the  terms  of  the  will  the  property  is  to  be 
divided  "at  the  time  of  the  youngest  heir  becoming  of  lawful 
age."  We  have  no  doubt  that  by  the  term  "heir"  the  testator 
meant  child,  and  as  the  bill  avers  the  youngest  child  had 
become  of  lawful  age,  we  see  no  obstacle  in  the  way  of  a 
present  partition. 

The  decree  of  the  circuit  court  is  reversed,   and  the  cause 

remanded  for  further  proceedings   in   conformity  with  this 

opinion.  ^  7 

r  Decree  reversed. 


Joseph  0.  Farrell 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  May  12,  1882. 

1.  Evidence  in  criminal  cases — admission  of  defendant's  affidavit  for 
a  continuance  on  defence  of  insanity.  On  a  trial  for  an  assault  with  intent 
to  murder,  when  insanity  alone  is  relied  on  in  defence,  the  assault  and  shoot- 
ing not  being  controverted,  it  is  error  to  admit  in  evidence,  on  behalf  of  the 
prosecution,  the  affidavit  of  the  defendant  made  for  a  continuance,  in  which 
he  denies  the  act  alleged,  and  his  guilt,  it  being  wholly  irrelevant  to  the  issue 
of  insanity. 

2.  Same— defendant's  affidavit  for  continuance  as  evidence.  An  affidavit 
of  a  party  for  a  continuance  is  competent  evidence  against  him  on  the  trial, 
when  it  is  relevant  to  the  issue,  it  standing  on  the  same  footing  as  any  other 
declaration  made  by  him  under  oath. 

3.  Same — evidence  showing  a  different  offence,  not  proper.  On  the  trial 
of  one  for  an  assault  with  intent  to  murder,  he  can  not  be  punished  for  per- 
jury in  his  affidavit  for  a  continuance,  and  the  admission  of  the  affidavit  in 
evidence  for  that  purpose,  or  where  its  only  effect  is  to  show  his  perjury,  is 
error. 

2—103  III. 
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Briefs  of  Counsel. 

Writ  of  Error  to  the  Circuit  Court  of  Whiteside  county ; 
the  Hon.  William  Brown,  Judge,  presiding. 

Mr.  0.  F.  Woodruff,  for  the  plaintiff  in  error,  reviewing 
the  evidence  somewhat  in  detail,  contended  that  it  showed 
insanity  in  the  accused,  and  an  entire  want  of  motive  for  the 
act  of  the  prisoner. 

If  the  evidence  all  considered  shows  a  want  of  some  essen- 
tial element  to  the  crime  charged,  or  if  the  preponderance  is 
such  as  to  leave  the  judicial  mind  in  serious  doubt  as  to  the 
guilt  of  the  accused,  a  new  trial  should  be  granted.  Rafferty 
v.  People,  72  111.  42 ;  Doiur  v.  State,  2  Humph.  442. 

Homicide  may  be  murder,  or  manslaughter,  or  excusable, 
or  justifiable,  according  to  the  circumstances  of  the  case  or 
the  state  of  mind  inducing  the  act.  Therefore,  it  is  not  the 
naked  act  which  constitutes  the  offence  or  determines  its 
character,  but  the  quo  animo, — the  disposition  or  state  of 
mind  with  which  it  is  done.  Maker  v.  People,  10  Mich.  213 ; 
People  v.  Pond,  8  id.  150;  Wilson  v.  People,  24  id.  410; 
2  Bishop  on  Crim.  Law,  sec.  724. 

The  court  committed  a  grave  error  in  admitting  in  evidence 
the  prisoner's  affidavit  for  a  continuance.  It  proved  no  issue 
in  the  case,  and  was  well  calculated  to  prejudice  the  jury 
against  the  prisoner.     Yundt  v.  Hartranft,  41  111.  9. 

Under  the  evidence  of  insanity,  it  was  error  to  instruct  the 
jury  that  the  law  presumed  malice  from  certain  acts.  If  the 
evidence  left  the  question  of  malice  or  criminal  intent  doubt- 
ful, it  was  not  proper  to  resort  to  presumptions  to  solve  the 
obscurity.  State  v.  Coleman,  2  Kich.  185 ;  Filkiii  v.  State, 
69  N.  Y.  101 ;  State  v.  Painter,  67  Mo.  84;  Maker  v.  People, 
10  Mich.  213;  Wharton  on  Crim.  Evidence,  sees.  734-738. 

Mr.  James  McCartney,  Attorney  General,  for  the  People, 
contended  that  the  evidence  was  amply  sufficient  to  justify 
the  conviction, — that  when  the  act  itself  is  unlawful,  a  crim- 
inal intent  will  be  implied  without  express  proof.     Hanrakan 


1882.]  Farrell  v.  The  People.  19 

Opinion  of  the  Court. 

v.  People,  91  111.  142 ;  Perry  v.  People,  14  id.  496  ;  Olive  v. 
Commonwealth,  5  Bush,  376  ;  Roberts  v.  People,  19  Mich.  401 ; 
State  v.  Goodenow,  65  Maine,  30 ;  Mulliiis  v.  State,  37  Texas, 
337. 

The  affidavit  for  a  continuance  was  properly  admitted  as 
tending  to  rebut  the  evidence  of  defendant's  insanity.  The 
case  of  Yundt  v.  Hartranft,  41  111.  9,  is  not  in  point.  The 
affidavit  in  that  case  was  for  a  change  of  venue,  and  could 
throw  no  light  on  the  issues.  As  to  the  weight  of  this  evi- 
dence on  the  issue  of  insanity,  it  was  for  the  jury  to  decide. 

That  the  instructions  that  the  law  presumes  a  man  to 
intend  the  reasonable  and  natural  consequences  of  any  act 
intentionally  done,  is  correct,  counsel  referred  to  Perry  v. 
People,  14  111.  496 ;  Hanrahan  v.  People,  91  id.  142 ;  People 
v.  Scott,  6  Mich.  287;  Rumsey  v.  People,  19  N.  Y.  41;  People 
v.  Vinegar,  2  Park.  Cr.  Ptep.  24;  King  v.  State,  21  Ga.  220; 
Cole  v.  State,  10  Ark.  318. 

Mr.  Walter  Stager,  State's  Attorney  of  Whiteside  county, 
also  for  the  People. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Plaintiff  in  error  was  convicted  of  an  assault  with  intent  to 
commit  murder,  and  sentenced  to  the  penitentiary  for  the 
term  of  five  years.  The  fact  that  he  committed  an  assault 
with  a  deadly  weapon,  and  without  any  legal  excuse,  is 
proved  be}^ond  doubt,  and  is  not  controverted.  The  sole 
defence  interposed  upon  the  trial  was,  that  plaintiff  in  error 
was  insane  at  the  time  of  the  committing  of  the  assault. 
Evidence  was  introduced  on  behalf  of  plaintiff  in  error,  and 
of  the  People,  upon  this  issue,  so  that  the  question  was  fairly 
before  the  jury.  Of  the  weight  of  that  evidence  we  do  not 
deem  it  our  province,  in  the  present  state  of  the  case,  to 
speak.  Plaintiff  in  error  was  entitled  to  have  the  issue 
passed  upon  by  the  jury,  and  that  they  might  do  so  intelli- 
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gently  and  dispassionately,  it  was  indispensable  that  irrele- 
vant evidence  tending  to  complicate  the  issue  or  improperly 
arouse  their  prejudices  should  be  excluded. 

Before  the  trial,  plaintiff  in  error  moved  to  continue. the 
cause  on  account  of  the  absence  of  a  material  witness,  and 
in  his  affidavit  in  support  of  that  motion  he  deposed  that  he 
could  prove  by  the  absent  witness  that  he  did  not  fire  the  shot 
which  constituted  the  alleged  murderous  assault,  and  that 
what  he  could  so  prove  was  true,  and  that  he  was  not  guilty, 
etc.  The  court  overruled  the  motion,  and  refused  to  continue 
the  cause.  On  the  trial,  and  after  the  People  had  given  to 
the  jury  all  their  evidence  in  rebuttal  of  the  evidence  of  the 
plaintiff  in  error  on  the  question  of  insanity,  the  State's 
attorney  was  permitted  by  the  court,  over  the  objection  of 
the  plaintiff  in  error,  to  read  this  affidavit  in  evidence  to  the 
jury.  It  is  patent  that  it  was  utterly  irrelevant  to  the  issue 
being  tried.  It  did  not  tend  to  prove  a  single  fact  which  it 
was  incumbent  on  the  People  to  prove,  or  to  disprove  any- 
thing which  the  plaintiff  in  error  had  attempted  to  prove. 
Of  course,  the  affidavit  of  the  party  is  competent  evidence 
against  himself,  when  it  is  relevant  to  the  issue.  It  stands 
on  the  same  footing  as  any  other  declaration  made  by  him 
under  oath.  But  who  would  pretend  that  it  would  be  relevant 
on  the  question  of  insanity  to  prove  that  a  party  had,  before 
that  time,  declared  his  innocence  of  any  participation  in  the 
act  alleged  to  be  criminal,  and  had  sworn  to  this  declaration  ? 
The  affidavit  may  be  true,  and  the  plaintiff  in  error  may 
have  also  been  insane.  If  he  was  in  fact  insane,  he  may 
have  had  no  recollection  of  the  transaction,  or  no  capacity 
to  reason  in  regard  to  it.  In  any  view,  what  he  swore  to 
in  this  affidavit  can  not  have  a  tendency  to  enlighten  the 
question  whether  he  was  affected  with  insanity  at  the  time 
he  committed  the  assault.  The  improper  effect  of  the  affi- 
davit upon  the  minds  of  the  jury  may  have  been  either  in 
producing   the   belief  that  the   defence   of  insanity  was  an 
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afterthought,  and  so  not  urged  in  good  faith,  or  that  plaintiff 
in  error  had  committed  perjury  in  making  the  affidavit,  for 
which  he  deserved  punishment.  If  he  was  really  insane 
when  he  committed  the  assault,  it  could  legally  make  no 
difference  when  the  defence  was  first  interposed.  He  would 
not,  himself,  be  a  competent  judge  of  his  mental  status,  and 
the  more  certain  his  insanity,  the  more  certain  it  would  be 
that  his  affidavit  Ought  not  to  be  regarded,  for  any  purpose. 
But  the  proof  that  he  committed  the  assault  being  conclusive, 
the  jury,  without  reflecting  whether  sane  or  insane,  might 
conclude  he  is  clearly  guilty  of  perjury,  and  use  the  fact  of 
that  guilt  not  only  as  a  make-weight  in  determining  his  guilt 
of  the  specific  offence  charged,  but  also  in  fixing  the  amount 
of  his  punishment  for  that  offence.  If  it  be  true  that  he 
committed  perjury  in  the  affidavit,  he  can  not  be  punished 
for  that  offence  on  this  trial.  These  principles  are  obvious, 
and  can  require  no  elaboration. 

For  the  error  in  admitting  the  affidavit  in  evidence,  the 
judgment  below  is  reversed,  and  the  cause  remanded.  The 
other  errors  assigned  are  not  deemed  tenable. 

Judgment  reversed. 


Thomas  Collins 

v. 

The  People  of  the  State  op  Illinois. 

Filed  at  Ottawa  May  12,  1882. 

1.  New  teial — upon  the  evidence — in  a  criminal  case.  In  a  criminal 
case,  it  is  only  when  this  court  is  able  to  say,  from  the  insufficiency  or 
unsatisfactory  character  of  the  evidence,  there  is  clearly  a  reasonable  and 
grave  doubt  of  the  guilt  of  the  accused,  that  it  will  be  justified  in  setting 
aside  a  conviction  on  the  ground  it  is  not  supported  by  the  evidence. 

2.  Same— on  newly  discovered  evidence.  Newly  discovered  evidence 
which  is  merely  cumulative  and  impeaching  in  its  character,  does  not  afford 
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ground  for  a  new  trial,  except  under  special  circumstances;  and  where  it  is 
not  shown  to  the  contrary,  it  will  be  assumed  that  the  facts  proposed  to  be 
proven  by  the  alleged  newly  discovered  witnesses  were  known  to  the  party 
making  the  application,  before  the  trial. 

3.  Juror — whether  objection  availing  on  error  when  peremptory  chal- 
lenges are  not  exhausted.  In  a  criminal  case,  where  the  defendant  was  on 
trial  upon  a  charge  of  robbery,  a  juror  was  challenged  for  cause,  the  ground 
of  objection  being  that  he  could  not  understand  the  English  language.  Upon 
his  examination  the  juror  stated  that  he  was  a  German;  could  read  and  speak 
English,  but  could  not  read  writing  in  English.  The  challenge  was  disal- 
lowed in  the  court  below,  and  the  juror  was  sworn,  and  served  as  a  juror  in 
the  case.  On  error  it  was  held,  without  inquiring  whether  the  juror  was 
incompetent  on  the  ground  suggested,  that  inasmuch  as  it  did  not  appear  that 
the  accused  had  exhausted  his  peremptory  challenges,  or  that  he  subse- 
quently had  occasion  to  do  so,  the  objection  was  not  well  taken. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

Messrs.  E.  &  A.  Yan  Buren,  for  the  plaintiff  in  error. 

Mr.  Luther  Laflin  Mills,  State's  Attorney,  for  the  People. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

At  the  September  term,  1881,  of  the  Criminal  Court  of 
Cook  county,  Thomas  Collins,  John  Grady  and  Burt  Murphy 
were  indicted  for  the  robbery  of  Patrick  Doyle.  In  Novem- 
ber following  they  were  tried  before  the  court  and  a  jury,  and 
convicted,  the  jury  fixing  their  punishment  at  confinement  in 
the  penitentiary  at  four  years.  A  motion  for  a  new  trial 
having  been  overruled,  they  were  severally  sentenced  by  the 
court  in  pursuance  of  the  verdict.  To  reverse  this  conviction 
as  to  Collins,  the  present  writ  of  error  is  prosecuted. 

That  Doyle  was  robbed  some  time  after  12  o'clock  on 
the  night  of  the  15th  of  September,  1881,  is  not  questioned. 
Doyle  is  positive  in  his  identification  of  the  defendants  as  the 
perpetrators  of  the  offence,  and  his  testimony  on  this  point  is 
uncontradicted  by  any  one  except  Collins,  and  Doyle's  state- 
ments in  most  all  other  respects  are  fully  corroborated  by  the 
other  witnesses. 
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It  appears  that  some  time  between  11  and  12  o'clock  of 
the  night  of  the  robbery,  the  parties  met  at  Murray's  saloon, 
265  South  Clark  street,  and  remained  there  until  12  o'clock, 
when,  by  order  of  the  proprietor,  they  went  out  of  doors,  and 
the  saloon  was  closed.  While  there  Doyle  was  engaged  in 
throwing  dice  for  money,  and  drinking  pretty  freely.  The 
evidence  tends  to  show  that  both  Doyle  and  Collins  were 
drunk,  yet,  notwithstanding  this,  it  is  clear  they  were  able  to 
leave  the  saloon  together,  and  the  fact  that  Doyle  gives  so 
correct  an  account,  as  corroborated  by  all  the  witnesses  pres- 
ent, of  what  transpired  while  he  was  in  the  saloon,  and  of 
how  he  occupied  his  time  while  there,  affords  conclusive  evi- 
dence that  he  was  not  so  drunk  but  that  he  fully  understood 
what  was  going  on,  and  we  therefore  do  not  attach  so  much 
importance  to  the  evidence  tending  to  show  he  was  drunk,  as 
counsel.  His  account  of  the  affair  is  altogether  reasonable, 
and  it  was  for  the  jury  to  say  whether  it  was  true  or  not,  and 
in  view  of  the  fact  he  is  so  strongly  corroborated  in  other 
particulars,  and  that  he  is  contradicted  only  by  Collins  as  to 
the  principal  fact,  we  would  not  be  justified  in  reversing  the 
conviction  on  the  ground  the  evidence  does  not  sustain  it.  It 
is  only  when  this  court  is  able  to  say,  from  the  insufficiency 
or  unsatisfactory  character  of  the  evidence,  there  is  clearly 
a  reasonable  and  grave  doubt  of  the  guilt  of  the  accused,  that 
it  will  be  justified  in  setting  aside  a  conviction  on  this  ground. 
Such  we  do  not  think  is  the  case  here.  The  objection,  there- 
fore, that  the  case  should  be  reversed  on  the  evidence,  can 
not  prevail. 

It  only  remains  to  determine  what,  if  any,  errors  of  law 
were  committed  by  the  trial  court  which  may  have  improp- 
erly influenced  the  jury,  or  otherwise  contributed  to  the  con- 
viction of  the  accused. 

It  appears  that  in  the  selection  of  the  jury  a  juror  was 
challenged  by  the  accused,  on  the  ground  he  did  not  under- 
stand the  English  language.     The  juror  stated  on  his  exam- 
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ination  that  he  was  a  German ;  could  speak  and  read  English, 
but  could  not  read  writing  in  English.  The  challenge  was 
disallowed,  and  thereupon  the  juror  was  sworn,  and  served  as 
a  juror  in  the  case,  and  this  is  assigned  for  error.  Without 
stopping  to  inquire  whether  the  juror  was  incompetent  on  the 
ground  suggested,  it  is  sufficient  to  say  that  it  does  not 
appear  that  the  accused  had  exhausted  his  peremptory  chal- 
lenges, or  that  he  subsequently  had  occasion  to  use  all  his 
peremptory  challenges,  and  such  being  the  case,  under  the 
authority  of  St.  Louis  and  Southeastern  R.  R.  Co.  v.  Lux,  63 
111.  525,  the  objection  is  not  well  taken. 

Various  objections  are  made  to  the  giving,  refusing  and 
modification  of  certain  instructions.  We  perceive  no  error 
in  the  refusing  of  any  instruction.  While  some  of  those 
given  may  not  have  been  technically  correct  when  considered 
separately,  yet  when  all  the  instructions  given,  both  for  the 
People  and  the  accused,  are  considered  as  a  whole,  we  think 
they  fairly  presented  the  law  of  the  case  to  the  jury,  and  this 
is  all  the  law  requires. 

It  is  further  objected  the  court  erred  in  refusing  to  grant  a 
new  trial  on  the  ground  of  newly  discovered  testimony.  We 
do  not  think  so.  It  appears  from  the  affidavits  of  Moyneham 
and  Hopman,  two  of  the  newly  discovered  witnesses,  that 
their  testimony  on  a  second  trial  would  be  merely  cumulative 
and  impeaching  in  its  character,  and  it  is  well  settled  that 
such  evidence  does  not  warrant  a  new  trial  except  under 
special  circumstances,  which  do  not  appear  here.  As  to  the 
facts  proposed  to  be  proven  by  Watson,  it  appears  from  his 
affidavit  they  were  acquired  by  him  under  such  circum- 
stances as  to  render  him  unworthy  of  belief.  At  the  time  of 
taking  the  affidavit  he  was  confined,  himself,  in  jail  on  a 
charge  of  robbery,  and  the  facts  proposed  to  be  proven  by 
him  are,  that  he  was  present  at  the  time  of  the  robbery,  and 
that  it  was  committed  by  others  than  the  accused.  If  con- 
victions are  to  be  set  aside  for  testimony  of  this  character, 
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coming  from  such  quarters  in  great  cities  like  Chicago,  where 
crime  is  organized  and  robberies  are  of  nightly  occurrence, 
courts  and  law-abiding  people  may  well  despair  of  bringing 
such  offenders  to  justice.  But  outside  of  this,  for  aught  that 
appears,  the  facts  proposed  to  be  shown  by  Watson  were 
known  to  the  accused  before  the  present  trial,  and  we  must 
assume  that  such  is  the  fact,  otherwise  the  contrary  would 
have  been  shown — and  this,  by  all  the  authorities,  affords  a 
conclusive  reason  why  a  new  trial  should  not  be  granted,  so 
far  as  his  testimony  is  concerned. 

Believing  the  conviction  is  warranted  by  the  evidence,  and 
perceiving  no  substantial  error  of  law  in  the  record,  the  judg- 
ment of  the  court  below  will  be  affirmed. 

Judgment  affirmed. 


Leander  Douglass 

v. 
Joseph  Martin  et  al. 

Filed  at  Ottawa  May  12,  1882. 

1.  Chancery  jurisdiction — when  there  is  a  complete  remedy  at  law. 
The  general  rule,  subject  to  a  few  exceptions,  is,  that  a  court  of  chancery  is 
prohibited  from  entertaining  jurisdiction  in  all  cases  when  the  plaintiff  has  a 
complete  and  adequate  remedy  at  law.  When  the  court  of  law  has  jurisdic- 
tion, the  complainant  must  show  that  his  case  falls  within  the  exception,  to 
entitle  him  to  relief  in  equity. 

2.  Same — under  the  head  of  trust.  Where  a  friend  of  one  under  indict- 
ment places  money  in  the  hands  of  another,  under  a  contract  that  if  an  attor- 
ney shall  procure  the  acquittal  of  the  accused,  or  his  discharge  from  arrest,  by 
habeas  corpus  or  otherwise,  the  depositary  is  to  pay  the  amount  thereof  to 
the  attorney,  otherwise  to  return  the  same  to  the  person  depositing  it,  there  is 
no  such  a  trust  created  as  to  entitle  the  attorney  to  sue  for  and  recover  the 
sum  promised  him,  in  a  court  of  equity,  the  remedy  being  adequate  at  law. 

3.  Trust — to  give  a  court  of  equity  jurisdiction.  The  mere  delivery  of 
property  or  money  to  one  to  be  held  by  him  until  the  performance  of  an  act  by 
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another,  when  it  is  to  be  paid  over  to  such  other  person,  otherwise  returned, 
does  not,  independent  of  other  equitable  circumstances,  necessarily  create  a 
trust.  It  must  either  vest  an  equitable  title  in  or  create  a  lien  in  favor  of 
the  beneficiary,  and  this  must  be  by  agreement  of  the  parties,  or  under  such 
circumstances  as  equity  will  declare  a  lien  exists. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Superior 
Court  of  Cook  county;  the  Hon.  John  A.  Jameson,  Judge, 
presiding. 

Mr.  L.  Douglass,  pro  se: 

A  court  of  equity  has  jurisdiction  to  declare  and  enforce 
trusts.  Harris  v.  Douglass,  64  111.  466 ;  Hopkins  v.  Granger, 
52  id.  504;  Attorney  General  v.  Illinois  Agricultural  Coll.  85 
id.  516;  Coates  v.  Woodworth,  13  id.  659;  2  Story's  Equity 
Jur.  60  ;  Doyle  et  al.  v.  Murphy  et  ux.  22  111.  509  ;  Steele  et  al. 
v.  Clark,  77  id.  474;  Marlow  v.  Marlow,  77  id.  633. 

A  trustee  may  be  denned  to  be  a  person  in  whom  some 
estate,  interest  or  power  in  or  affecting  property  of  any 
description,  is  vested  for  the  benefit  of  another.  Hill  on 
Trustees,  65. 

All  the  conditions  to  the  relation  of  a  trustee  concur  in  this 
case.  Matteson  v.  Kellogg  et  al.  15  111.  547;  2  Story's  Equity 
Jur.  295,  sec.  964. 

Mr.  A.  B.  Jenks,  for  the  defendants  in  error: 

A  court  of  equity  will  not  declare  a  trust  where  there  is  a 
remedy  at  law.  Story's  Equity  PI.  sec.  473 ;  Doyle  v.  Mur- 
phy, 22  111.  502. 

A  trust  is  where  there  is  such  a  confidence  between  parties 
that  no  action  at  law  will  lie,  but  is  merely  a  case  for  the 
consideration  of  a  court  of  equity.  Sturt  v.  Mellish,  2  Atk. 
612;   2  Story's  Equity  Jur.  sec.  964. 

There  is  adequate  remedy  at  law,  and  if  merely  calling 
this  a  trust  gives  a  court  of  chancery  jurisdiction,  then  in 
every  case  of  a  promise  the  court  would  have  jurisdiction  if 
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complainant  called  it  a  trust.  Our  law  does  not  recognize 
equitable  attachments.  Bigelow  et  al.  v.  Andress,  31  111.  323. 
Equity  can  only  recognize  and  enforce  a  lien  which  is 
created  by  the  acts  of  the  parties.  Davey  et  al.  v.  Eckert, 
62  111.  218. 


Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  filed  by  plaintiff  in  error,  in  the 
Superior  Court  of  Cook  county,  against  defendants  in  error, 
for  relief  on  this  agreement : 

"This  agreement  between  M.  C.  McDonald,  Joseph  Martin 
and  Leander  Douglass,  witnesseth : 

"That  said  Douglass  is  to  act  as  the  attorney  of  Pat. 
Guerin,  now  in  Knox  county  jail  under  indictment  for  lar- 
ceny, and  also  for  conspiracy  to  commit  larceny ;  and  said 
Martin  has  deposited  with  said  McDonald  $1200.  Now,  if 
said  Douglass  succeeds  in  obtaining  the  release  of  said  Guerin, 
on  habeas  corpus,  nolle  pros,  or  on  final  trial  in  the  circuit  or 
Supreme  Court,  then  the  said  McDonald  agrees  to  pay  said 
money  to  said  Douglass ;  and  if,  in  the  end  of  the  litigation, 
said  Guerin  shall  not  be  successfully  defended  or  released, 
or  if  said  Martin  shall  procure  his  release  before  the  first 
Monday  of  October  next  without  the  services  of  said  Douglass, 
then  the  money  to  be  paid  to  said  Martin. " 

It  was  dated  the  23d  of  July,  1880,  and  was  signed  by 
Martin,  Douglass  and  McDonald. 

The  bill  alleges  that  Douglass  entered  upon  the  defence,  as 
required  by  the  agreement;  that  the  indictment  against 
Guerin  for  conspiracy  to  commit  larceny  was  by  complainant 
procured  to  be  dismissed ;  that  he  rendered  other  valuable 
services  in  the  defence  of  Guerin ;  that  he  and  Martin  con- 
spired to  cheat  complainant  out  of  his  fee,  and  in  pursuance 
thereof  Guerin  plead  guilty  to  the  indictment  for  larceny, 
and  was  sentenced  thereunder  to  a  term  in  the  penitentiary, 
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thereby  rendering  it  impossible  for  complainant  to  perform 
his  contract  by  procuring  his  acquittal  before  a  jury.  He 
alleges  he  was  ready,  able  and  willing  to  perform  his  part  of 
the  contract,  and  to  try  the  case  before  a  jury.  It  is  alleged 
in  the  bill  that  the  amount  mentioned  in  the  contract  as 
having  been  deposited  by  Martin  with  McDonald  was  a  cer- 
tificate of  deposit  in  a  Chicago  bank,  and  was  assigned  by 
Martin  to  McDonald  as  a  fund  with  which  to  pay  complain- 
ant for  his  legal  services  in  the  case,  and  it  is  alleged  that 
this  thereby  became  a  trust  fund  in  favor  of  complainant. 
To  this  bill  a  demurrer  was  filed,  which  was  sustained  by  the 
court,  and  the  bill  was  dismissed.  The  case  was  removed  to 
the  Appellate  Court  for  the  First  District,  where,  on  a  hear- 
ing, the  decree  was  affirmed,  and  complainant  brings  the 
case  to  this  court  on  error,  and  urges  a  reversal.  He  assigns 
for  error  that  it  was  error  in  the  Appellate  Court  to  affirm 
the  decree  of  the  lower  court,  and  that  it  should  have  been 
reversed. 

The  question  of  the  jurisdiction  of  a  court  of  equity  lies  at 
the  threshold  of  this  case.  It  is  urged,  in  support  of  the 
decree,  that  there  is  a  complete  remedy  at  law,  and  that  a 
court  of  equity  has  no  power  to  afford  relief  even  if  plaintiff 
in  error  has  grounds  of  recovery.  As  long  as  the  difference 
is  recognized  between  the  jurisdiction  of  the  two  forums, 
each  must  be  confined  to  its  own,  and  it  is  the  province  of  the 
legislature,  and  not  the  judicial  department,  to  abolish  the 
distinction.  It  is  a  rule  that  has  never  been  questioned,  that 
where  the  two  courts  prevail,  a  court  of  chancery  is  prohib- 
ited from  entertaining  jurisdiction  in  all  cases  where  the 
plaintiff  has  a  complete  and  adequate  remedy  at  law.  The 
rule  is,  however,  subject  to  the  limitation  that  in  a  small 
number  of  cases  the  jurisdiction  is  concurrent,  and  in  others 
the  General  Assembly  has  conferred  on  the  court  of  chancery 
a  concurrent  jurisdiction.  But  they  do  not  form  the  rule, 
but  are  exceptions  to  it.     And  where  a  court  of  law  has  juris- 
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diction,  complainant  must  show  that  his  case  falls  within  the 
exception,  before  he  can  obtain  relief  in  equity.  These  prop- 
ositions are  plain,  and  familiar  to  the  entire  profession ;  but 
while  they  are  fully  recognized,  difficulty  may  and  does  arise 
as  to  their  application  in  some  cases. 

It  can  not  be  successfully  contested  that  an  action  at  law 
would  lie  on  this  agreement,  nor  is  it  perceived  why  it 
would  not  be  as  adequate  and  fully  as  complete,  as  a  remedy, 
as  by  a  bill  in  chancery.  If  a  recovery  was  thus  obtained,  it 
would  be  against  the  same  parties  that  a  decree  would  be 
rendered,  and  the  fruits  of  the  judgment  as  certain  and 
effectual.  In  an  action  at  law,  if  a  breach  of  the  agreement 
was  averred  and  proven,  a  judgment  would  follow,  with  an 
assessment  of  the  amount  of  damages  proven. 

But  it  is  claimed  that  the  court  should  take  jurisdiction 
under  its  equitable  head  of  administering  a  trust, — that 
when  Martin  placed  the  money  in  McDonald's 'hands  it 
became  a  trust  fund,  to  be  held  by  him  for  plaintiff  in  error. 
We  fail  to  see  on  what  principle,  or  under  what  rule,  it  can 
be  a  trust.  When  a  person  loans  another  a  sum  of  money, 
or  sells  him  property  on  time,  there  is,  in  one  sense,  a  trust, 
but  not  in  the  equitable  sense.  Complainant  did  not  look  to 
that  fund  for  payment,  but  he  took  McDonald's  contract  to 
pay  it  on  the  performance  of  the  agreement  by  plaintiff  in 
error.  McDonald  did  not  agree  to  pay  plaintiff  in  error  from 
that  specific  fund,  but  the  promise  was  general.  The  agree- 
ment does  not  show,  nor  is  it  alleged,  that  the  money  was 
placed  in  McDonald's  hands  as  a  stakeholder ;  but  if  it  did 
appear,  that  would  not  confer  jurisdiction  on  a  court  of 
equity.  The  books  abound  with  cases  of  suits  against  stake- 
holders, and  no  case  has  come  to  our  attention  where  a  suit 
in  chancery  was  maintained  in  such  a  case.  We  are  clearly 
of  opinion  that  the  remedy  was  at  law,  and  not  in  equity. 

Plaintiff  in  error  refers  to  the  case  of  Steele  v.  Clark,  77  111. 
471,  as  controlling  this  case.     We  regard  this  as  a  misappre- 
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hension.  It  is  true  that  the  rule  is  there  broadly  stated  that 
where  property  is  conveyed  or  given  by  one  person  to  another 
for  the  use  of  a  third  person,  such  a  trust  as  is  recognized 
and  administered  by  equity  will  be  created.  That  was  not 
said  with  a  view  to  defining  the  rule  with  precision.  The 
mere  delivery  of  property  or  money  to  be  thus  held,  inde- 
pendent of  all  other  circumstances,  does  not  necessarily 
create  such  a  trust.  Other  and  equitable  considerations 
must  exist  to  produce  that  effect.  It  must  either  vest  an 
equitable  title  in,  or  create  a  lien  in  favor  of,  the  beneficiary, 
and  this  must  be  by  agreement  of  the  parties,  or  under  such 
circumstances  as  equity  will  declare  a  lien  exists.  There  is 
nothing  to  show  such  title  or  lien  in  this  case. 

Perceiving   no    error    in    this    record,    the    decree    of   the 

Appellate  Court  is  affirmed. 

Decree  affirmed. 


Phillip  Cole  et  al. 

v. 

John  Hall,  Collector. 

Filed  at  Ottawa  May  12,  1882. 

1.  Taxation — license  fee  on  dogs — not  a  tax.  The  license  fee  imposed 
on  the  owners  of  dogs,  under  the  act  of  1879,  entitled  "An  act  to  indemnify 
the  owners  of  sheep  in  cases  of  damage  committed  by  dogs, "  is  in  no  sense  a 
tax,  and  is  therefore  not  within  the  constitutional  provision  that  all  needful 
revenue  shall  be  raised  by  levying  a  tax  by  valuation.  Such  fee  is  imposed 
under  the  police  power,  and  not  under  the  taxing  power  of  the  State. 

2.  Police  power  of  the  State—  imposing  license  fee  upon  dogs. 
Everything  hurtful  to  the  public  interest  is  subject  to  the  police  power  of 
the  State,  and  may  be  brought  within  restraining  and  prohibiting  influence. 
Therefore  the  act  authorizing  a  license  fee  to  be  imposed  upon  and  collected 
of  the  owners  or  keepers  of  dogs  is  not  subject  to  any  constitutional  objection. 

3.  Statute — expressing  subject  in  the  title — act  concerning  dogs.  The 
matter  of  imposing  a  license  fee  upon  the  owners  or  keepers  of  dogs  is  suf- 
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ficiently  expressed  in  the  title  of  the  act  entitled  "An  act  to  indemnify  the 
owners  of  sheep  in  cases  of  damage  committed  by  dogs. " 

Writ  of  Error  to  the  Circuit  Court  of  La  Salle  county ; 
the  Hon.  Francis  Goodspeed,  Judge,  presiding. 

Mr.  J.  B.  Kice,  and  Mr.  Geo.  W.  W.  Blake,  for  the  plaintiffs 
in  error. 

Mr.  L.  W.  Brewer,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  was  brought  by  owners  of  dogs,  resi- 
dent in  the  town  of  Serena,  against  the  collector  of  taxes  for 
the  town,  and  is  to  enjoin  the  collection  of  a  "license  fee"  of 
one  dollar  on  each  dog  owned  by  complainants,  respectively, 
and  which  was  imposed  by  the  proper  authorities  under  the 
act  of  May  29,  1879,  entitled  "An  act  to  indemnify  the  owners 
of  sheep  in  cases  of  damage  committed  by  dogs."  It  is  not 
questioned  the  statute  has  been  complied  with  by  the  proper 
authorities  in  charging  the  "license  fee"  upon  complainants 
for  dogs  owned  by  them,  but  the  questions  argued  have 
exclusive  reference  to  the  constitutionality  of  the  act  under 
which  it  is  sought  to  be  imposed. 

The  "license  fee"  imposed  under  the  provisions  of  the 
statute  is  in  no  sense  a  tax,  and  is  not  therefore  within  the 
operation  of  section  1,  art.  9,  of  the  constitution,  which  pro- 
vides all  needful  revenue  shall  be  raised  by  levying  a  tax  by 
valuation,  so  that  every  person  or  corporation  shall  pay  a 
tax  in  proportion  to  his,  her  or  its  property,  and  hence  all 
questions  as  to  the  value  of  property  to  be  taxed  are  of  no 
consequence  in  this  case.  It  is  simply  what  it  purports  to 
be,  a  "license  fee, "  and  is  imposed  under  the  police  power, 
and  not  under  the  taxing  power  of  the  State.  Undoubtedly 
"dogs"  are  regarded  as  a  species  of  property  for  some  pur- 
poses, but  owing  to  their  habits,  which  are  known  to  be  hurt- 
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ful  sometimes  to  persons  and  to  some  kinds  of  domestic 
animals,  the  keeping  of  them  may  be  the  subject  of  regu- 
lations provided  by  law.  Everything  hurtful  to  the  public 
interest  is  subject  to  the  police  power  of  the  State,  and  may 
be  brought  within  its  restraining  or  prohibitory  influence, 
otherwise  a  public  evil  might  exist,  with  no  power  to  abate 
it.  This  ought  not  to  be.  It  is  known  that  "dogs"  often 
impart  a  most  fearful  disease  to  persons  injured  by  them, 
and  that  they  are  oftentimes  destructive  to  domestic  animals, 
such  as  sheep,  and  the  State  may  well  provide  such  regula- 
tions for  the  keeping  of  them  as  will  insure  safety,  and  may, 
with  a  view  to  effectuate  that  purpose,  impose  upon  the 
owners  or  keepers  either  a  license  or  a  penalty.  There  is 
nothing  in  the  constitution  that  forbids  it. 

As  to  the  objection  the  matter  of  imposing  a  "license  fee" 
upon  the  owners  or  keepers  of  dogs  is  not  expressed  in  the 
title  of  the  act,  a  majority  of  the  court  are  of  opinion  it  is 
sufficiently  germane  to  the  subject  expressed  as  to  be  fairly 
embraced  in  it,  and  that,  under  the  decision  of  this  court  in 
Johnson  v.  The  Peojole,  83  111.  431,  answers  the  constitutional 
requirement  in  this  regard. 

It  would  seem  it  can  make  no  difference  what  disposition 
is  made  of  the  "license  fee"  when  collected.  By  the  provi- 
sions of  the  act  it  is  appropriated  as  indemnity  to  persons 
that  have  sustained  damage  done  by  dogs,  other  than  their 
own,  to  sheep,  and  that  would  appear  to  be  in  the  interest  of 
justice  and  right.     No  better  disposition  could  be  made  of  it. 

The  demurrer  to  the  bill  was  properly  sustained,  and  the 
decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


1882.]     Park  Commissioners  v.  Telegraph  Co.  et  al.  33 

Syllabus.     Statement  of  the  case. 

The  West  Chicago  Park  Commissioners 

v. 

The  Western  Union  Telegraph  Company  et  al. 

Filed  at  Ottawa  May  12,  1882. 

1.  Pake:  commissioners— power  to  locate  boulevards  to  connect  with 
other  parks.  Under  section  12  of  the  act  of  1869,  in  regard  to  the  comple- 
tion, improvement  and  management  of  public  parks,  etc.,  the  West  Chicago 
Park  Commissioners  have  the  power  to  condemn  land  for  a  boulevard  within 
their  district,  to  connect  the  park  and  boulevard  under  their  control  with 
those  under  the  control  of  the  South  Park  Commissioners.  This  section 
relates  to  a  new  and  entirely  different  subject  matter,  not  provided  for  in  the 
original  act  relating  to  the  West  Chicago  Park. 

2.  Same — two  sets  of  commissioners  not  required  to  join  in  proceeding 
to  condemn.  Section  12  of  the  act  of  1869  is  general,  and  has  no  specific 
reference  to  any  particular  park  commissioners,  and  is  limited  only  to  the 
effect  that  the  parks  whereof  they  are  commissioners  shall  have  been  estab- 
lished in  two  or  more  towns  contiguous  to  each  other.  It  does  not  require 
that  two  sets  of  commissioners  shall  constitute  a  new  and  single  board  for  the 
purpose  of  connecting  their  several  parks.  Each  set  of  commissioners  simply 
acts  within  its  own  district.  If  the  parks  sought  to  be  connected  lie  in 
separate  districts,  it  may  require  cooperative  action  to  complete  the  connec- 
tion. But  in  such  ease  the  jurisdiction  of  each  of  the  commissioners  must 
terminate  with  the  boundary  of  their  respective  districts. 

3.  Same — are  "  corporate  authorities."  The  West  Chicago  Park  Com- 
missioners are  a  quasi  municipal  corporation,  capable  of  being  invested  by 
the  legislature  with  power  to  assess  and  collect  taxes  within  the  district,  and 
have  the  power  to  condemn  land  for  the  purpose  of  making  a  boulevard  or 
pleasure  way  connecting  two  or  more  parks  already  established  by  law. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding. 

This  was  a  condemnation  proceeding  begun  by  the  West 
Chicago  Park  Commissioners  under  an  ordinance  passed  by 
them  on  May  2,  1881,  and  providing  as  follows : 

1.     That    a    boulevard   running    from  the   south    end    of 
Douglas  Park  to  the  Illinois  and  Michigan  Canal,  be  located 
and  established,  as  shown  by  an  accompanying  map. 
3—103  III. 
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2.  That  said  improvement  shall  be  made  and  the  cost 
thereof  paid  by  special  assessment,  to  be  levied  on  the  prop- 
erty to  be  benefited  thereby. 

3.  That  the  attorney  of  the  board  shall  file  a  petition  in 
the  name  of  the  board  in  the  county  court  to  condemn  the 
necessary  lands. 

The  county  court  sustained  a  demurrer  to  the  petition,  and 
dismissed  the  petition,  to  reverse  which  judgment  this  appeal 
is  prosecuted. 

Mr.  Geo.  W.  Smith,  for  the  appellant : 

The  special  acts  of  1869  create  this  board,  and  section  12 
of  the  act  of  1873  gives  the  commissioners  the  right  to 
acquire  land  by  condemnation,  for  the  purpose  of  connecting 
the  park  with  any  other  of  a  contiguous  district.  This  is  an 
express  grant  of  a  franchise.  Chicago  and  Western  Indiana 
R.  R.  Co.  v.  Dunbar,  95  111.  571.  See,  also,  Kreigh  v.  City, 
86  id.  407 ;  People  v.  Walsh,  96  id.  232. 

It  is  urged  that  the  commissioners  are  not  corporate 
authorities.  This  has  been  settled  otherwise.  Andrews  v. 
People,  83  111.  530 ;  Andrews  v.  People,  84  id.  28 ;  Wilcox  v. 
People,  90  id.  192;  People  v.  Walsh,  96  id.  232;  Kreigh 
v.  City,  86  id.  407;  Atchison  v.  People,  95  id.  452. 

Because  they  do  not  levy  the  general  tax,  and  because  a 
specific  method  for  the  improvement  of  a  boulevard,  or  laying 
a  sewer,  is  pointed  out,  furnish  no  reason  for  overturning 
or  reversing  a  plain  and  express  grant  of  power  to  select  and- 
appropriate  lands.  Even  this  limitation,  so  far  as  concerns 
the  improvement  of  streets  taken  for  boulevards,  has  since 
been  modified  by  the  act  of  1879,  concerning  drives  to  public 
parks.  Kev.  Stat.  chap.  105,  sec.  49  ;  Laws  of  1879,  p.  216 ; 
People  v.  Walsh,  supra. 

Mr.  Eugene  E.  Prussing,  for  the  appellees  Schuttler  and 
Holtz,  contended  that  the  act  of  1873,  of  which  section  12  is 
a  part,  confers  the  power  to  levy  the  assessments  authorized 
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therein,  upon  the  town  supervisor,  clerk  and  assessor,  and 
designates  and  constitutes  them,  and  not  the  park  commis- 
sioners, the  corporate  authorities  of  said  town.  There  can 
not  be  two  sets  of  corporate  authorities  having  this  power  in 
the  same  town.      Updike  v.  Wright,  81  111.  46. 

While  it  may  be  true  that  this  court  held  in  Andrews  v. 
People,  83  111.  529,  that  the  West  Park  Commissioners  were 
corporate  authorities  for  park  purposes  under  the  act  of  1869, 
it  is  clear  that  for  any  purpose  provided  for  in  the  act  of 
1873  they  are  not  the  corporate  authorities.  See  sec.  4  of 
the  act  of  1873. 

Messrs.  Leaming  &  Thompson,  for  the  appellee  Geo.  W. 
Lay: 

The  express  limitation  contained  in  the  special  act  of  1869 
creating  the  West  Park  Commissioners,  declaring  that  the 
part  of  the  boulevards  south  of  the  Chicago,  Burlington  and 
Quincy  railroad  track  shall  not  be  made  unless  the  land 
therefor  shall  be  acquired  free  of  cost,  is  not  repealed  by 
section  12  of  the  general  act  of  1873.  Eepeal  by  implication 
is  repugnant  to  the  established  rule  for  the  construction  of 
statutes.  Town  of  Ottawa  v.  County  of  LaSalle,  12  111.  339, 
and  cases  cited ;  City  of  East  St.  Louis  v.  Maxwell,  99  id. 
439;  Wragg  et  al.  v.  Venn  Toivnship,  94  id.  11;  Gunnarssohn 
v.  City  of  Sterling,  92  id.  569 ;  Covington  v.  City  of  East 
St.  Louis,  78  id.  548 ;  Dillon  on  Mun.  Corp.  sec.  54. 

The  West  Chicago  Park  Commissioners  are  not  included  in 
the  class  of  park  commissioners  to  which  section  12  of  the 
act  of  1873  refers,  and  said  section  does  not  apply  to  or 
confer  any  power  upon  said  West  Chicago  Park  Commission- 
ers. The  improvement  contemplated  is  a  local  improvement 
to  be  made  by  special  assessment,  and  as  such  can  only  be 
made  by  the  corporate  authorities  of  cities,  towns  and  vil- 
lages. The  act  in  question  expressly  designates  the  town 
supervisor,   clerk  and  assessor  the  corporate  authorities  of 
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such  town  to  levy  the  tax  or  any  assessments  in  said  act 
authorized.  Sec.  12,  act  of  1873,  (Eev.  Stat.  sec.  38,  chap. 
105) ;  Constitution  of  1870,  sec.  9,  art  9;  sec.  4,  act  of  1873, 
(Eev.  Stat.  chap.  105,  sec.  30) ;   Updike  v.  Wright,  81  111.  49. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

By  the  fifth  section  of  the  "Act  to  amend  the  charter  of  the 
city  of  Chicago,  to  create  a  board  of  park  commissioners,  and 
authorize  a  tax  in  the  town  of  West  Chicago,  and  for  other 
purposes,"  approved  February  27,  1869,  (Private  Laws  of 
1869,  vol.  1,  p.  345,)  it  is,  among  other  things,  enacted  that 
the  West  Chicago  Park  Commissioners  "shall  have  power, 
and  it  is  made  their  duty,  to  acquire  the  lands  required  for  a 
road  or  pleasure  way,  or  boulevard,  not  less  than  two  hun- 
dred and  fifty  (250)  feet,  beginning  at  a  point  north  of  Ful- 
lerton  avenue,  and  at  or  near  the  north  branch  of  the  Chicago 
river,  and  extending  west,  to  a  point  one  mile  or  more  west' 
of  Western  avenue,  and  thence  southerly  to  a  point  at  or 
near  the  Illinois  and  Michigan  Canal ;  also  for  three  parks, 
upon  the  line  of  said  boulevard,  and  upon  the  part  of  the 
same  between  the  two  last  mentioned  points,  of  not  less  than 
one  hundred  (100)  nor  more  than  two  hundred  (200)  acres 
each,  the  first  to  be  located  north  of  Division  street,  the 
second  to  be  located  between  Kinzie  street  and  Harrison 
street,  and  the  third  to  be  located  between  Harrison  street 
and  the  Chicago,  Burlington  and  Quincy  Kailroad  track,"  etc. 
By  the  concluding  part  of  the  section  it  is  enacted,  "the 
part  of  said  boulevards  *  *  *  south  of  the  said  Chicago, 
Burlington  and  Quincy  railroad  track  shall  not  be  made 
unless  the  land  therefor  shall  be  acquired  free  of  cost  to  said 
board,  and  shall  not  be  ornamented  or  improved  until  after 
the  improvement  of  the  parks  shall  have  been  completed, 
unless  the  same  be  done  by  voluntary  contributions." 

The  condemnation  sought  is  for  a  boulevard  to  connect  the 
boulevard  and  parks  under  the  control  of  the  West  Chicago 
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Park  Commissioners  with  those  under  the  control  of  the 
South  Park  Commissioners,  the  greater  portion  of  which  will 
lie  "south  of  the  said  Chicago,  Burlington  and  Quincy  rail- 
road track, "  and  is  therefore  within  this  prohibition,  if  it  be 
applicable  to  such  an  improvement.  This  is  admitted  by 
appellant's  counsel,  but.  he  claims  the  condemnation  is  author- 
ized by  the  twelfth  section  of  the  "Act  in  regard  to  the  com- 
pletion, improvement  and  management  of  public  parks  and 
boulevards,  and  to  provide  a  more  efficient  remedy  for  the 
collection  of  delinquent  assessments,"  (Kev.  Stat.  1874,  p. 
747,)  which  is  as  follows : 

"Sec.  12.  Be  it  further  enacted,  That  in  cases  where,  by 
virtue  of  any  act  or  acts  heretofore  passed,  public  parks  or 
boulevards  have  been  designated  or  established  in  two  or 
more  towns  contiguous  to  each  other,  and  where  the  commis- 
sioners authorized  by  such  act  or  acts  to  locate  sueh  parks 
or  boulevards  shall  desire  to  connect  the  same  by  a  boule- 
vard or  pleasure  way,  so  as  to  form  a  continuous  improve- 
ment, or  shall  desire  to  connect  such  park  with  other  portions 
of  the  park  district  in  which  such  park  is  located,  by  a  boule- 
vard or  pleasure  way,  it  shall  and  may  be  lawful  for  such 
commissioners  to  select  and  designate  the  line  of  such  boule- 
vard or  pleasure  way,  and  to  acquire  title  to  the  lands  which 
may  be  necessary  to  make  such  connection,  by  purchase  or 
otherwise ;  and  in  case  such  commissioners  can  not  agree 
with  the  owner  or  owners,  lessee  or  occupant  of  any  of  the 
real  estate  so  selected,  they  may  proceed  to  procure  the  con- 
demnation of  the  same  in  such  manner  as  is  now  or  may  be 
prescribed  by  any  general  law  for  the  condemnation  of  lands 
for  public  use,  and  the  cost  and  expense  of  acquiring  title  to 
such  land  shall  be  levied  upon  and  collected  by  special  assess- 
ment upon  the  property  deemed  specially  benefited  by  the 
location  of  such  boulevard  or  pleasure  way,  in  the  same  man- 
ner as  the  cost  of  other  lands  for  parks  and  boulevards  is 
assessed  under  the  several  acts  creating  such  boards ;  and 
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such  boulevards  or  pleasure  way  shall  be  under  the  control 
and  management  of  such  park  commissioners,  the  same  as 
other  public  grounds  by  them  established." 

Counsel  for  appellees  contend  this  section  does  not  repeal 
the  prohibition  in  the  fifth  section  of  the  act  of  1869.  In 
this  we  entirely  agree  with  them,  but  we  do  not  agree  with 
the  conclusion  sought  to  be  drawn  therefrom.  The  fifth 
section  of  the  act  of  1869  has  reference  exclusively  to  the 
acquiring  of  lands  "for  a  road  or  pleasure  way,  or  boulevard, " 
and  "for  three  parks,  upon  the  line  of  said  boulevard,"  within 
a  certain  prescribed  district,  over  which  is  given  jurisdiction 
to  the  "West  Chicago  Park  Commissioners,"  for  park  pur- 
poses, whereas  this  section  relates  to  a  new  and  entirely  dif- 
ferent subject  matter  not  provided  for  by  that  section,  nor 
directly  affected  by  it,  namely,  to  cases  "where,  by  virtue  of 
any  act  or  acts  theretofore  passed,,  public  boulevards  have 
been  designated  or  established  in  two  or  more  towns  con- 
tiguous to  each  other,  and  where  the  commissioners  author- 
ized by  such -act  or  acts  to  locate  such  parks  or  boulevards 
shall  desire  to  connect  the  same  by  a  boulevard  or  pleasure 
way,  so  as  to  form  a  continuous  improvement,  or  shall  desire 
to  connect  such  park  with  other  portions  of  the  park  district 
in  which  such  park  is  located,  by  a  boulevard  or  pleasure 
way. " 

But  counsel  for  appellees  contend  this  section  can  have  no 
application  to  the  West  Chicago  Park  Commissioners,  because 
it  does  not  describe  them;  that  its  reading,  if  carefully 
observed,  confines  it  to  the  South  Park  Commissioners  alone ; 
that  to  apply  it  in  any  manner  to  the  West  Chicago  Park 
Commissioners,  it  is  necessary  to  construe  the  language  as 
applying  to  two  different  sets  of  commissioners  of  parks 
located,  respectively,  in  towns  contiguous  to  each  other,  and 
that  if  this  construction  were  followed,  it  necessarily  would 
require  that  both  boards  of  park  commissioners — namely, 
that  of  the  West  Chicago  Park  and  that  of  the  South  Park, — 


18S2.]     Park  Commissioners  v.  Telegraph  Co.  et  al.  39 

Opinion  of  the  Court. 

should  join  in  the  proposed  improvement,  and  the  boulevard 
or  pleasure  way  thus  established  would  be  under  the  man- 
agement and  control  of  such  park  commissioners  the  same 
as  other  "public  grounds  by  them  established,"  which  is 
absurd.  The  language  of  the  section  seems  to  afford  a  com- 
plete answer  to  this  position.  The  act  professes  to  be  gen- 
eral, and  makes  no  specific  reference  to  the  South  Park 
Commissioners.  The  language  is  as  comprehensive  as  could 
have  been  used  to  indicate  that  it  applies  to  all  cases  where 
it  is  desired  by  the  commissioners  to  connect  public  parks 
established  in  two  or  more  towns  contiguous  to  each  other. 
"Where  *  *  *  public  parks  *  *  *  have  been  estab- 
lished in  two  or  more  contiguous  towns  to  each  other, "  and 
"where  the  commissioners  authorized  to  locate  such  parks," 
not  the  commissioners  of  a  particular  park  or  park  district, 
but  generally,  limited  only  by  the  previous  language,  to  the 
effect  that  the  public  parks  whereof  they  are  commissioners, 
shall  "have  been  established  in  two  or  more  towns  contigu- 
ous to  each  other,"  *  *  *  "shall  desire  to  connect  the 
same,  *  *  *  it  shall  and  may  be  lawful,"  etc.  There 
is  nothing  here  requiring  that  two  sets  of  commissioners 
shall  constitute  a  new  and  single  board  for  this  purpose, 
but  additional  power  is  simply  vested  in  each  to  make  a 
boulevard  or  pleasure  way  for  a  purpose  not  within  the  con- 
templation of  the  respective  original  acts  under  which  they 
were  created — each  set  of  commissioners  simply  acts  within 
its  own  district.  The  new  boulevard  to  be  created  may  all 
lie  in  one  district,  connecting  with  a  boulevard  already  cre- 
ated in  another  district  to  the  common  boundary,  or  partly 
in  one  district  and  partly  in  another,  and  thus  require 
cooperative  action  to  its  completion.  But  in  either  case  the 
jurisdiction  of  the  commissioners  must  necessarily  terminate 
with  the  boundaries  of  their  respective  districts. 

Again,  it  is  contended  by  counsel  for  appellees,  the  improve- 
ment can  only  be  made  by  the  corporate  authorities  of  cities, 
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towns  and  villages,  and  these  commissioners  are  not  such 
authorities,  and  Updike  v.  Wright,  81  111.  49,  is  referred  to 
as  sustaining  the  proposition.  This  is  a  misapprehension. 
The  question  of  who  constitute  the  corporate  authorities  of  a 
municipality,  was  not  before  the  court  in  that  case,  nor  dis- 
cussed in  the  opinion.  It  was  conceded  those  claiming  there 
to  act  as  drainage  commissioners  were  not  such  authorities. 
The  language  quoted  by  counsel  from  the  opinion  has  refer- 
ence to  the  corporation,  which  is  empowered  to  make  local 
improvements,  by  special  assessments  or  special  taxation,  on 
contiguous  property,  etc.,  and  not  to  the  agencies  or  instru- 
mentalities through  which  these  corporate  powers  must  be 
exercised. 

But  in  The  People  ex  rel.  IVilson  et  al.  v.  Salomon,  51  111. 
37,  it  was  held,  "while  section  5  of  article  9  of  the  constitu- 
tion,— which  provides  that  the  corporate  authorities  of  coun- 
ties, townships,  school  districts,  cities,  towns  and  villages 
may  be  vested  with  power  to  assess  and  collect  taxes  for 
corporate  purposes, — must  be  construed  as  a  limitation  upon 
the  power  of  the  legislature  to  authorize  any  other  than  cor- 
porate authorities  to  assess  and  collect  local  taxes,  and  as 
limiting  the  objects  of  local  taxation  to  corporate  purposes, 
yet  it  does  not  confine  the  legislature  to  any  particular  corpo- 
rate authorities,  or  to  any  then  known  instrumentalities  of 
that  character.  There  is  no  prohibition  against  the  creation, 
by  the  legislature,  of  every  conceivable  description  of  corpo- 
rate authorities,  and  when  created,  to  endow  them  with  all 
the  faculties  and  attributes  of  preexisting  corporate  authori- 
ties." And  so  it  was  held  several  towns  might  be  united  into 
one  district  for  park  purposes,  and  in  this  respect,  and  for 
this  purpose,  the  power  of  assessing  or  collecting  taxes  might 
be  vested  in  commissioners  specially  created  for  the  purpose. 
And  again,  in  Wilcox  v.  The  People,  90  111.  186,  in  sj>eaking 
of  these  same  West  Chicago  iPark  Commissioners,  we  said : 
"By  the  decisions  of  this  court  this  board  of  park  commis- 
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sioners  is  held  to  be  a  quasi  municipal  corporation,  a  'corpo- 
rate authority,'  in  whom  it  was  competent  for  the  legislature 
to  vest  the  power  to  assess  and  collect  taxes  within  the  park 
district  created. "  This  is  reiterated  in  The  People  ex  rel.  v. 
Walsh  et  al.  96  111.  232,  and  it  was  there  also  held  it  was 
competent  for  the  General  Assembly  to  place  streets  of  the 
city  of  Chicago  under  the  control  and  management  of  park 
commissioners. 

We  do  not  at  present  conceive  it  our  duty  to  inquire  by 
what  means  the  money  to  pay  the  expenses  arising  from  this 
condemnation  shall  be  raised.  The  question  before  us  relates 
only  to  the  right  to  exercise,  or  to  cause  to  be  exercised,  for 
the  purpose  here  indicated,  the  power  of  condemnation. 

We  have,  perhaps,  omitted  to  notice  specifically  some 
minor  objections,  but  if  so,  we  deem  them  only  of  secondary 
importance,  and  necessarily  controlled  by  what  has  already 
been  said  in  regard  to  the  objections  we  have  considered. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Judgment  reversed. 


Asahel  Gage 

v. 
James  Griffin. 

Filed  at  Ottawa  May  12,  1882. 

1.  Chancery— jurisdiction— bill  to  remove  cloud  on  title.  Since  the 
act  of  1869,  a  bill  to  quiet  title  or  remove  a  cloud  from  the  title  to  land  which 
fails  to  show  that  the  complainant  is  in  possession,  or  that  the  premises  are 
unoccupied  and  unimproved,  is  bad  on  demurrer,  as  not  showing  a  case  of 
equitable  jurisdiction. 

2.  Same  —  waiver  of  objection  to  jurisdiction.  Where  a  defendant 
demurs  to  a  bill  to  set  aside  a  tax  deed  as  a  cloud  upon  title,  on  the  ground  it 
presents  no  case  for  the  interposition  of  a  court  of  equity,  but  declines  to 
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answer,  even  upon  being  ruled  to  answer,  he  will  not  be  held  as  having 
waived  his  objection  that  there  was  a  want  of  jurisdiction,  on  the  ground  of 
there  being  an  adequate  remedy  at  law. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Mr.  Augustus  N.  Gage,  for  the  appellant : 

A  bill  to  remove  a  cloud  from  the  title  to  land  can  only  be 
maintained  when  the  property  is  vacant  or  unoccupied,  or  is 
in  the  possession  of  the  complainant.  The  bill  not  showing 
the  condition  of  the  property,  the  demurrer  should  have  been 
sustained  for  want  of  jurisdiction.  Gage  v.  Abbott,  99  111. 
366,  and  cases  there  cited. 

Again,  the  bill  is  defective  in  failing  to  offer  the  plaintiff  in 
error  the  money  he  has  paid  out  for  the  delinquent  taxes.  A 
party  seeking  equity  must  do  equity. 

Messrs.  Mason  Brothers,  for  the  appellee: 

The  bill  alleges  that  the  deed  is  a  cloud  upon  complain- 
ant's title,  and  prevents  his  enjoyment  and  disposal  of  the 
same.  This  sufficiently  shows  that  the  land  is  vacant  and 
unoccupied.     Gage  v.  Abbott,  99  111.  366. 

It  should  be  remembered  the  bill  was  taken  for  confessed, 
and  that  all  intendments  are  to  be  made  in  support  of  the 
decree. 

In  this  case  the  defendant  did  not  abide  by  his  demurrer 
and  allow  a  decree  on  it,  but,  on  the  contrary,  ten  days  were 
allowed  him  in  which  to  answer,  and  then  the  bill  was  taken 
for  confessed  for  want  of  an  answer.  That  this  is  a  waiver 
of  objection  to  the  jurisdiction,  see  Knapp  et  al.  v.  Marshall 
et  al.  26  111.  63 ;   Dodge  et  al.  v.  Wright  et  al.  48  id.  383. 

No  question  appears  to  have  been  raised  in  the  court  below 
as  to  the  jurisdiction  of  a  court  of  chancery  in  this  case,  and 
it  is  too  late  to  raise  it  for  the  first  time  here.  Mix  v.  Boss 
et  al.  57  111.  121 ;  Stout  v.  Cook,  41  id.  447. 
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Objection  that  there  is  a  remedy  at  law  must  be  raised 
and  urged  in  the  court  below,  or  it  will  be  considered  waived. 
Comstock  v.  Henneberry,  06  111.  212 ;  Hickcy  v.  Forrestal,  49 
id.  256. 

A  decree  made  by  consent  can  not  be  appealed  from,  nor 
can  error  be  properly  assigned  upon  it.  Armstrong  et  al.  v. 
Cooper  et  al.  11  111.  540. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  brought  by  James  Griffin,  against  Asahel 
Gage,  in  the  Superior  Court  of  Cook  county,  to  set  aside  cer- 
tain tax  deeds  held  by  the  defendant  to  a  lot  of  land  of  which 
complainant  was  alleged  to  be  owner,  as  being  a  cloud  upon 
the  title  of  complainant.  To  the  bill  a  general  demurrer  was 
filed,  which  the  court  overruled,  and  ruled  the  defendant  to 
answer  in  ten  days,  and  on  failure  of  compliance  with  the 
rule  the  bill  was  taken  as  confessed  against  the  defendant, 
and  a  decree  entered  declaring  the  tax  deeds  to  be  void,  and 
enjoining  the  defendant  from  asserting  any  title  under  them 
to  the  premises  they  purported  to  convey.  The  defendant 
appealed  from  the  decree. 

In  Gage  v.  Abbott,  99  111.  366,  this  court  held  that  since 
the  statute  of  1869,  (Eev.  Stat.  1874,  p.  204,  sec.  50,)  a  bill 
to  quiet  title,  or  remove  a  cloud  from  the  title,  which  fails  to 
show  that  the  complainant  is  in  possession,  or  that  the  prem- 
ises are  unoccupied  and  unimproved,  is  bad  on  demurrer,  as 
not  showing  a  case  for  equitable  relief ;  and  to  the  like  effect 
is  Hardin  v.  Jones,  86  111.  313.  The  bill  in  the  present  case 
fails  to  show  either  one  of  the  above  named  facts,  and  there- 
fore was  bad,  and  the  demurrer  to  it  should  have  been  sus- 
tained, upon  the  authority  of  the  above  cases. 

It  is  objected  that  it  is  too  late  to  make  the  objection  for 
the  first  time  in  this  court  that  there  was  an  adequate  remedy 
at  law,  and  that  from  the  bill  being  taken  for  confessed 
against  the  defendant  there  was  a  waiver  on  his  part  of  this 
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objection,  and  various  decisions  of  this  court  are  cited  as  sup- 
posed to  favor  such  view. 

This  court  held  in  Stout  v.  Cook,  41  111.  447,  that  the 
objection  there  was  a  complete  remedy  at  law  came  too  late 
after  having  filed  an  answer  without  taking  the  exception,  and 
in  Dodge  v.  Wright,  48  111.  382,  that  such  objection  will  be 
deemed  to  have  been  waived  by  a  defendant  where,  after  the 
proofs  have  been  taken,  he  consents  to  a  hearing  upon  the 
merits.  We  do  not  understand,  from  any  general  expressions 
in  other  oases  cited,  that  the  court  intended  to  decide  any- 
thing differently  than  in  the  above  cases,  and  that  anything 
less  than  there  indicated,  and  that  no  more  than  what  occur- 
red in  the  present  case,  would  waive  the  objection. 

In  Stout  v.  Cook,  reference  was  made  to  a  note  in  1  Daniell's 
Ch.  Practice,  (5th  Am.  ed.)  551,  where  the  authorities  on 
this  point  are  collected,  and  among  them  being  First.  Cong. 
Society  v.  Trustees,  23  Pick.  148,  that  "if  a  defendant  in  a 
suit  in  equity  answer  and  submits  to  the  jurisdiction  of  the 
court,  it  is  too  late  for  him  to  object  that  the  plaintiff  has  a 
plain  and  adequate  remedy  at  law."  And  see  Grandin  v. 
LeRoy,  2  Paige,  509;  Hawley  v.  Cramer,  3  Barb.  Ch.  574. 
So  in  Underbill  v.  Van  Costland,  2  Johns.  Ch.  369,  it  was  said, 
by  answering  in  chief  instead  of  demurring,  the  defendants 
submitted  the  cause  to  the  cognizance  of  the  court,  and  they 
came  too  late  at  the  hearing  on  the  merits  to  raise  the  objec- 
tion that  there  was  an  adequate  remedy  at  law ;  that  it  would 
be  an  abuse  of  justice  if  defendants  were  permitted  to  pro- 
tract a  litigation  to  that  extent,  and  with  the  expense  attend- 
ing it,  and  then  at  the  final  hearing  interpose  with  this 
preliminary  objection. 

In  the  case  before  us,  the  defendant  did  take  objection 
by  demurrer  that  the  bill  presented  no  case  for  the  interpo- 
sition of  a  court  of  equity,  and  did  nothing  further.  Had  he 
answered  without  taking  the  exception  that  there  was  an 
adequate  remedy  at  law,  and  thus  submitted  to  the  jurisdic- 
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tion  of  the  court,  he  might  be  deemed  to  have  waived  the 
objection.  Though  ruled  to  answer,  defendant  did  not  answer, 
and  having  taken  no  other  step  in  the  cause  than  interposing 
a  demurrer,  it  does  not  appear  that  the  defendant  submitted 
himself  to  the  jurisdiction  of  the  court  without  objection,  and 
we  see  nothing  to  amount  to  a  waiver  of  the  objection  that 
there  was  an  adequate  remedy  at  law,  or  to  preclude  appel- 
lant from  now  insisting  upon  the  objection. 

The  decree  will  be  reversed,  and  the  cauSe  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Decree  reversed. 


The  People  ex  rel.  Johnson,  Collector, 

v. 

Frederick  M.  Atkinson. 

Filed  at  Ottawa  May  12,  1882. 

1.  Taxation — assessment  in  the  wrong  town — in  pursuance  of  incorrect 
return  by  owner  of  property.  Where  a  person  makes  out  and  delivers  to  the 
assessor  of  the  town  in  which  he  keeps  his  business  office,  a  schedule  of  the 
amount,  quantity  and  qualjty  of  all  his  personal  property  required  to  be  listed 
for  taxation,  he  will  be  bound  by  such  return,  though  a  portion  of  the  prop- 
erty is  required  to  be  returned  by  him  to  the  assessor  of  a  different  town, 
where  it  is  also  assessed. 

2.  Injunction— to  restrain  collection  of  taxes  on  a*  assessment  in 
wrong  town.  Where  a  person  voluntarily  makes  a  return  of  his  personal 
property  to  an  assessor  of  a  town  other  than  that  of  the  situs  of  the  property, 
and  which  is  subject  to  assessment  in  a  different  town;  a  court  of  equity  will 
not  enjoin  the  collection  of  the  taxes  extended  upon  such  erroneous  assess- 
ment on  the  ground  that  the  party  was  induced  to  make  such  return  in 
ignorance  of  the  law,  upon  the  statement  of  the  assessor  to  him  at  the  time 
that  the  taxes  would  be  the  same  if  the  property  was  assessed  in  either  town. 
Such  statement  can  not  render  the  assessment  fraudulent,  as  the  party  is 
bound  to  know  the  law. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 
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Mr.  Consider  H.  Willett,  for  the  appellant : 

Parties  making  returns  of  personal  property  under  oath  to 
assessors,  are  bound  by  such  returns,  and  can  not  allege 
fraud  or  mistake  in  their  execution.  See  Eev.  Stat.  sees. -5, 
6,  7,  13,  24  and  25,  of  chap.  120. 

The  law  presumes  that  the  appellee  knew  the  meaning  of 
the  statutes  to  the  same  extent  that  the  assessor  could  under- 
stand them.  The  allegation  that  the  assessor  stated  that  the 
taxes  in  the  town  of  Proviso  or  in  the  town  of  South  Chicago 
would  be  the  same  upon  the  same  return,  was  but  a  conclu- 
sion of  law  equally  known  to  either  party,  and  hence  can  not 
be  urged  to  establish  fraud. 

An  overvaluation  of  property  is  no  ground  to  enjoin  the 
collection  of  taxes.  Gage  v.  Evans,  90  111.  569  ;  Union  Trust 
Co.  v.  Weber,  96  id.  346. 

The  power  to  assess  property  for  taxation  is  vested  in  the 
assessors,  and  the  courts  have  no  power  to  revise  their  assess- 
ments. Republic  Life  Ins.  Co.  v.  Pollack,  75  111.  294 ;  People 
v.  Brislin,  80  id.  423;  Porter  v.  Railroad  Co.  m  id.  594; 
Spencer  v.  People,  68  id.  510 ;  Ottawa  Glass  Co.  v.  McCaleb, 
81  id.  562. 

The  only  remedy  for  an  excessive  assessment  is  by  appli- 
cation to  the  board  of  review,  or  county  board.  People  v. 
Big  Muddy  Iron  Co.  89  111.  116;  Madison  County  v.  Smith, 
95  id.  335 ;  Adsit  v.  Lieb,  76  id.  198. 

As  to  the  situs  of  personal  property  for  taxation,  counsel 
cited  King  v.  McDrew,  31  111.  418 ;  Irwin  v.  Railroad  Co.  94 
id.  105;  Tazewell  County  v.  Davenport,  40  id.  197;  Sangamon 
and  Morgan  R.  R.  Co.  v.  Morgan  County,  14  id.  163 ;  Minard 
v.  Laivler,  26  id.  301 ;  First  National  Bank  v.  Smith,  65  id. 
54;  Wilkey  v.  City  of  Pekin,  19  id.  160;  Mills  v.  Thornton, 
26  id.  300 ;  City  of  Dunleith  v.  Reynolds,  53  id.  45 ;  Danville 
Banking  and  Trust  Co.  v.  Parks,  88  id.  170  ;  Munson  v.  Craw- 
ford, 65  id.  185;  Story's  Conflict  of  Laws,  sec.  550;  Bur- 
roughs on  Taxation,  59. 
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Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  brought  by  Frederick  M.  Atkinson,  appellee, 
to  enjoin  the  collection  of  taxes  assessed  on  personal  property 
in  the  town  of  South  Chicago,  for  the  year  1881.  It  appears 
from  the  bill,  that  appellee  is  a  manufacturer  of  railroad  car 
springs ;  that  the  shops  are  located  and  business  carried  on 
in  the  town  of  Proviso ;  that  the  assessor  of  that  town,  on  or 
about  May  1,  1881,  without  notice  to  appellee,  and  without 
his  knowledge,  assessed  all  of  his  property,  both  real  and 
personal ;  that  the  taxes  were  extended  by  the  county  clerk, 
and  have  since  been  paid.  It  also  appears  from  the  bill, 
that  the  office  of  appellee  was,  on  May  1,  1881,  located  on 
Washington  street,  South  Chicago,  but  he  had  no  property  in 
that  town  except  office  furniture.  The  bill  also  contains  the 
following  allegation : 

"Your  orator  further  says,  that  on  or  about  May  1,  1881, 
Frank  Drake,  the  duly  qualified  and  acting  assessor  in  and 
for  said  town  of  South  Chicago,  left  at  the  office  of  your 
Orator  aforesaid  a  blank  schedule,  used  by  said  assessor  for 
listing  personal  property  for  taxation,  together  with  a  notice 
to  your  orator  to  fill  out  the  said  schedule,  according  to 
instructions  thereon,  and  return  the  same,  when  so  filled  out, 
to  him,  the  said  assessor,  at  his  office  in  said  town  of  South 
Chicago ;  and  your  orator  says  that,  not  understanding  the 
said  schedule,  nor  the  effect  thereof,  he  went  to  the  office  of 
the  said  assessor,  to-wit,  on  the  19th  day  of  May,  A.  D. 
1881,  and  then  and  there  informed  him,  the  said  assessor,  or 
his  duly  authorized  and  acting  deputy  in  charge  of  the  office 
of  said  assessor,  that  he  was  a  manufacturer,  and  that  his 
business  was  carried  on  in  the  town  of  Proviso,  said  county 
of  Cook,  as  hereinbefore  more  fully  set  forth.  And  your 
orator  further  says,  that  the  said  assessor  or  his  said  deputy, 
well  knowing  your  orator  was  a  manufacturer,  and  that  his 
business  was  carried  on  in  said  town  of  Proviso,  and  that  the 
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said  property  was  located  in,  subject  to,  and  would  be 
assessed  in  said  town  of  Proviso  for  the  several  purposes  as 
hereinbefore  set  forth,  and  well  knowing  the  said  property 
was  exempt  from  assessment  or  taxation  in  said  town,  of 
South  Chicago,  pursuant  to  the  provisions  of  sec.  13,  chap. 
120,  entitled  Kevenue,  Kevised  Statutes  of  Illinois  for  1881, 
and  well  knowing  that  the  said  property  was  beyond  and 
without  the  jurisdiction  of  him,  the  said  assessor  of  said 
town  of  South  Chicago,  wrongfully,  willfully  and  fraudulently, 
and  with  intent  to  injure  and  defraud  your  orator,  thereupon 
then  and  there  told  your  orator  that  said  property  was  sub- 
ject to  assessment  either  in  said  town  of  South  Chicago  or 
said  town  of  Proviso,  and  that  in  either  event  the  taxes  would 
be  the  same,  and  your  orator  being  uninformed  in  the  prem- 
ises, except  as  aforesaid,  and  relying  upon  the  said  statement 
of  the  said  assessor,  or  his  said  deputy,  and  having  no 
knowledge,  information  or  belief  that  his  said  property  would 
be  subject  to  taxes  for  said  city  of  Chicago,  South  Park 
assessments,  or  said  town  of  South  Chicago,  by  mistake,  and 
by  misunderstanding  the  effect  of  signing  said  schedule,  and 
under  the  order  and  direction  of  said  assessor,  or  his  said 
deputy,  and  without  any  knowledge  of  his  rights,  duties  and 
obligations  in  the  premises,  he  was  wrongfully  and  fraudu- 
lently induced  and  prevailed  upon  by  said  assessor,  or  his  said 
deputy,  to  sign  a  schedule  of  all  his  personal  property, "  etc. 

It  is  also  alleged  in  the  bill  that  the  taxes  on  the  assess- 
ment amount  to  $300.36,  and  that  the  collector  of  the  town 
of  South  Chicago  holds  a  warrant  for  the  collection  of  the 
same;  that  $2.97  is  the  amount  due  on  the  office  furniture, 
and  the  balance  is  for  the  property  situated  in  the  town  of 
Proviso.  The  defendants  interposed  a  demurrer  to  the  bill, 
which  the  court  overruled,  and  rendered  a  decree  enjoining 
$297.36  of  the  tax,  to  reverse  which  the  defendant  appealed. 

Section  5,  chap.  120,  of  the  Revised  Statutes  of  1874,  pro- 
vides that  personal  property  shall  be  listed  between  the  first 
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day  of  May  and  first  day  of  July  of  each  year,  when  required 
by  the  assessor,  with  reference  to  the  property  owned  on  the 
first  day  of  May.  Section  24  declares  that  persons  required 
to  list  personal  property  shall  make  out  and  deliver  to  the 
assessor,  at  the  time  required,  a  schedule  of  all  personal  prop- 
erty in  their  possession  or  control  required  to  be  listed  for 
taxation  by  them.  It  shall  be  the  duty  of  the  assessor  to 
determine  and  fix  the  fair  cash  value  of  all  items  of  personal 
property.  Section  13  provides  that  personal  property  of 
manufacturers  shall  be  assessed  in  the  town  where  the  busi- 
ness is  carried  on.  The  law  presumes  that  complainant 
knew  the  provisions  of  the  statute  in  relation  to  the  assess- 
ment of  property,  and  he  can  not  rely  upon  his  ignorance  to 
defeat  the  collection  of  the  revenue. 

The  complainant  resided  in  the  town  of  South  Chicago, 
and  made  return  of  his  property  to  the  assessor  of  that  town, 
who  made  the  assessment,  but  he  claims  that  he  was 
deceived  by  the  assessor,  and  that  the  assessment  was  fraud- 
ulent. The  gist  of  the  charge  in  the  bill,  which  is  supposed 
to  render  the  assessment  fraudulent,  is,  that  the  assessor  told 
complainant  that  the  property  was  subject  to  assessment 
either  in  the  town  of  South  Chicago  or  the  town  of  Proviso, 
and  the  taxes  would  be  the  same  if  assessed  in  either  town. 
Conceding  the  truth  of  this  statement,  it  can  not  render  the 
assessment  fraudulent.  Complainant  had  no  business  to  rely 
upon  the  statement  of  the  assessor  in  regard  to  what  the  law 
was  in  reference  to  the  town  in  which  the  property  was  liable 
to  be  assessed,  and  if  he  did  so,  and  has  suffered  loss,  it  is 
his  own  fault.  He  was  under  no  obligation  to  rely  on  the 
statement  of  the  assessor,  but  it  was  his  duty  to  ascertain 
from  some  other  source  where  he  ought  to  list  his  property.  It 
is  perhaps  true  that  the  assessor  of  the  town  of  South  Chicago 
could  not  have  assessed  the  property  in  that  town  without 
the  consent  of  the  complainant,  but  when  the  complainant 
voluntarily  made  a  return  of  his  property  to  the  assessor,  it 
4—103  III. 


50  Bennett  v.  Connelly.  [May 

Syllabus. 

was  the  right  and  the  duty  of  the  assessor  to  make  the  assess- 
ment. It  was  not  the  business  of  the  assessor  to  inquire 
whether  the  property  returned  all  had  a  situs  in  his  town  or 
not.  It  was  enough  that  complainant  kept  his  business  office 
in  the  town  of  South  Chicago,  and  desired  to  be  assessed  in 
that  town.  We  think  it  a  safe  rule  to  hold  that  where  a 
person  makes  out  and  delivers  to  the  assessor  a  schedule  of 
the  amounts,  quantity  and  quality  of  all  personal  property  in 
his  possession  required  to  be  listed  for  taxation  by  him,  as 
provided  by  section  24,  he  should  be  bound  by  such  a 
return. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 

cause  remanded. 

Decree  reversed. 


John  I.  Bennett 

v. 

Bridget  Connelly. 

Filed  at  Ottawa  May  12,  1882. 

1.  Appeal  from  Appellate  Court — reviewing  the  facts.  On  affirmance 
of  a  judgment  in  assumpsit  by  the  Appellate  Court,  it  will  be  taken  that  such 
court  found  the  facts  the  same  as  the  jury,  and  this  court  is  precluded  from 
inquiring  into  the  correctness  of  such  finding. 

2.  This  court  can  only  look  to  the  facts,  as  found  by  the  Appellate  Court, 
to  determine  whether  the  law  was  correctly  applied  to  the  facts. 

3.  Instruction— should  be  given  if  properly  asked.  It  is  error  to 
refuse  an  instruction  which  accurately  states  a  rule  of  law  applicable  to  the 
issues  and  evidence,  when  that  rule  is  not  announced  in  any  others  given. 

4.  Action — attorney  at  law  —  right  to  recover  for  services  and 
advances.  An  attorney  at  law  who  performs  legal  services  for  another  with 
his  consent,  and  advances  and  pays  money  for  his  client  while  acting  as  his 
solicitor,  in  matters  connected  with  his  employment,  is  entitled  to  recover  the 
reasonable  value  of  such  service,  and  the  amount  of  the  money  so  advanced. 
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5.  Same — for  money  had  and  received — measure  of  recovery .  A  plain- 
tiff has  a  right  to  recover,  in  an  action  for  money  had  and  received,  only  such 
sum  as  in  equity  belongs  to  him. 

6.  Where  an  attorney  received  a  sum  of  money  from  the  purchaser  of 
property  at  a  sale  on  partition  of  land  as  a  part  of  the  price  which  was  paid 
him  to  prevent  the  sale  from  being  opened  and  a  re-sale  ordered,  his  client, 
who  is  entitled  to  only  one-half  of  the  property  sold,  or  its  proceeds,  will  not 
be  entitled  in  a  set-off  to  recover  the  whole  sum  thus  received  by  the  attor- 
ney, but  only  one -half  thereof,  and  the  attorney  will  be  liable  to  the  other 
owners  for  the  balance. 

Weit  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Superior 
Court  of  Cook  County;  the  Hon.  Joseph  E.  Gary,  Judge,  pre- 
siding. 

Mr.  Frank  J.  Crawford,  and  Mr.  W.  J.  Hynes,  for  the 
plaintiff  in  error : 

Attorneys  may  contract  with  their  clients  for  conditional 
and  contingent  fees,  and  a  contract  that  the  attorney  shall 
perform  services  and  receive  satisfaction  in  a  share  of  the 
property  or  claim  involved  in  suit,  or  in  a  percentage  on  the 
value  of  the  property  recovered,  or  out  of  the  funds  collected, 
is  valid  and  binding.      Smith  v.  Young  et  al.  62  111.    211 
Neivkirk  v.  Cone,  18  id.  449 ;    Johnson  v.  Bright,  15  id.  465 
Morgan  v.  Roberts,  38  id.  79  ;  Wilhite  v.  Roberts,  4  Dana,  172 
Topley  v.  Coffin,   12  Gray,  420;  Ramsey's  Devisees  v.  Trent, 
10  B.  Mon.  341 ;  Thalhimer  v.  Brinkerhoff,  3  Cow.  643 ;  Fitch 
v.  Gardenier,  2  Keyes,  516;  Bayard  v.  McLane,  3  Harr.  217. 

Attorneys  are  protected  in  advances  made  to  their  clients 
from  motives  of  humanity,  after  actions  brought.  Bristol  v. 
Dunn  et  al.  12  Wend.  142 ;   Currie  v.  Coivles,  6  Bosw.  452. 

A  demand  to  be  set  off  must  arise  ex  contractu,  and  not 
ex  delicto.  Barbour  on  Set-Off,  32 ;  Sargeant  v.  Kellogg,  5 
Gilm.  280 ;  Robinson  v.  Hibbs,  48  111.  410 ;  East  v.  Crow,  70 
id.  94;  LeLois  v.  Crow,  4  Camp.  134;  Gillett  v.  Mawman,  1 
Taunt.  137;  Sherman  v.  Ballon,  8  Cow.  304;  Dowland  v. 
Thompson,  1  Win.  Black.  910 ;   Freeman  v.  Hyett,  1  id.  394 ; 
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Heck  v.  Shever,  4  Serg.  &  E.  249;  Adams  v.  Manning,  17 
Mass.  179. 

So,  where  the  alleged  damages  arise  out  of  the  same  sub- 
ject matter,  and  arise  ex  delicto,  they  can  not  be  set  off,  .but 
must  be  recouped.  And  in  such  case  they  can  never  exceed 
the  plaintiff's  demand.  Stow  v.  Yarwood,  14  111.  426 ;  Brig- 
ham  v.  Hawley,  17  id.  39;  Babcock  v.  Trice,  18  id.  421; 
Schuchman  v.  Knoebel,  Exr.  27  id.  178 ;  Christy  v.  Ogle's  Exr. 
33  id.  298 ;  Lunn  et  al.  v.  Gage,  37  id.  29 ;  Streeter  v.  Streeter, 
43  id.  161 ;  McDoivell  et  al  v.  Milroy,  69  id.  500 ;  Howell  v. 
Goodrich,  69  id.  560 ;  Waterman  v.  Clark  et  al.  76  id.  430 ; 
Barbour  on  Set-Off,  26,  29 ;  The  United  States  v.  Buchanan, 
8  How.  105. 

If  the  defendant  was  entitled  to  recover  a  set-off,  it  should 
have  been  only  for  her  interest  in  the  same,  and  not  for  the 
entire  sum. 

Messrs.  Swett,  Bates  &  Haskell,  for  the  defendant  in 
error : 

It  is  the  general  policy  of  courts,  in  cases  between  client 
and  attorney,  to  protect  the  suitors,  and  not  to  suffer  any 
advantage  to  be  taken  of  them.  1  Story's  Eq.  Jur.  sees. 
310,  312;  Warmsley  v.  Booth,  2  Atk.  25. 

While  it  is  true  the  plaintiff  was  guilty  of  a  tort  in  the  way 
he  obtained  the  money,  the  defendant  had  a  right  to  waive 
the  tort  and  sue  for  the  money,  if  she  chose.  Schuyler  v. 
Smith,  51  N.  Y.  309 ;  Rose  v.  Mynatt,  7  Yerg.  30. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  plaintiff  in 
error,  to  recover  for  services  as  an  attorney,  and  for  money 
advanced.  He  claimed  $2300.  Defendant  in  error  filed  a 
plea  of  set-off.  A  trial  was  had,  resulting  in  a  verdict  and 
judgment  in  favor  of  defendant,  in  the  sum  of  $5037.31,  and 
costs.     The  case  was  removed  to  the  Appellate  Court  for 
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the  First  District,  where,  on  a  trial,  the  judgment  of  the 
Superior  Court  was  affirmed.  It  is  brought  to  this  court,  and 
a  reversal  is  asked. 

The  facts  of  the  case  are  argued  at  great  length,  the  evi- 
dence contrasted  and  weighed  and  balanced,  to  show  the 
jury  were  mistaken  in  their  finding.  We  can  hardly  believe 
that  counsel  could  suppose  we  would  not  remember  that  the 
89th  section  of  the  Practice  act  (Sess.  Laws,  1877,  p.  153,) 
expressly  prohibits  this  court  from  considering  controverted 
questions  of  fact,  but  confines  us  alone  to  questions  of  law 
in  this  class  of  cases  coming  from  the  appellate  courts.  This 
has  been  frequently  announced  in  reported  cases.  We  can 
not  suppose  counsel  were  not  aware  of  so  important  a  provi- 
sion of  our  Practice  act,  and  the  decisions  of  this  court.  The 
Appellate  Court  having  affirmed  the  judgment  of  the  Superior 
Court,  it  must  be  taken  that  on  a  full  consideration  of  the 
evidence  it  found  the  facts  as  was  done  by  the  jury.  We  can 
only  look  to  the  facts,  as  thus  found,  to  determine  whether 
the  law  was  correctly  applied  to  the  facts.  We  may  also 
determine  whether  the  Superior  Court  erred  in  its  rulings  in 
the  progress  of  the  trial. 

It  is  not  disputed  that  defendant  in  error  was,  in  the  life- 
time of  one  Charles  Dunn,  his  wife ;  that  he  purchased  110 
acres  of  land  in  the  vicinity  of  Calumet  lake,  in  Cook  county ; 
that  he  died  seized  of  the  property,  leaving  no  children  or 
descendants  of  children,  but  leaving  defendant  his  widow, 
and  some  collateral  heirs  ;  that  they  subsequently  commenced 
proceedings  for  a  partition,  and  defendant  filed  a  cross-bill 
claiming  that  she  furnished  the  money  to  make  the  purchase 
in  her  name,  but  the  husband  took  the  deed  to  himself,  and 
not  learning  the  fact  until  after  his  death,  she  claimed  that 
there  was  a  resulting  trust  in  her  favor,  and  asked  to  have  it 
established.  On  a  trial  the  claim  was  decided  against  her. 
The  land  being  reported  not  susceptible  of  division,  it  was 
decreed  to  be  sold.     It  was  sold  for  $22,100. 
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In  defending  the  partition  suit,  and  in  asserting  her  claim 
to  the  whole  title  to  the  land,  she  employed  Kretzinger  &  John- 
son as  attorneys  to  protect  her  interests.  They  held  a  note  on 
her  for  $6000  as  a  retainer,  and  a  trust  deed  on  the  land  to 
secure  its  payment.  Some  months  after  its  date  plaintiff  in 
error  became  a  member  of  the  law  firm,  and  its  name  was 
changed.  This  retainer  was  turned  over  to  the  new  firm  as  a 
part  of  its  business.  Plaintiff  in  error  becoming  the  owner  of 
three-eighths  of  the  note  and  trust  deed,  subsequently,  on  a 
dissolution  of  the  firm,  in  the  settlement  became  its  sole 
owner.  Defendant  in  error  denied  that  she  ever  executed  the 
note  and  deed  of  trust,  and  claims  they  are  forgeries.  After 
the  land  was  sold  other  parties  than  the  purchasers  asked  to 
have  the  biddings  opened,  and  offered  to  raise  them  more 
than  $5000  on  the  sum  at  which  they  were  struck  off  to  the 
purchaser.  This  application  was  denied  by  the  court,  and 
the  sale  was  confirmed. 

Defendant  in  error  claims  that  plaintiff  in  error  combined 
with  the  parties  who  became  the  purchasers  of  the  property, 
for  its  sacrifice,  and  that  she  thereby  sustained  the  loss  of 
the  difference  in  the  price  received  and  the  price  offered,  had 
the  biddings  been  opened.  She  claims  that  plaintiff  in  error 
sold  the  note  and  trust  deed  to  one  Bowen  for  $7000 ;  that  if 
Bowen  became  the  purchaser  at  $125,  he  was  to  treat  the 
note  as  paid,  and  satisfy  the  note  and  trust  deed,  and  plaintiff 
in  error  to  retain  the  money  paid  him  for  the  note ;  that  the 
land  was  struck  off  at  a  much  higher  price ;  that  pending 
the  motion  to  open  the  biddings,  Beach,  who  held  this  note 
and  trust  deed,  gave  notice  of  the  fact  to  her  solicitors,  and 
claimed  it  was  a  lien  on  her  share  of  the  property.  The  pur- 
chasers and  her  attorneys  made  some  arrangement  by  which 
the  note  and  deed  of  trust  were  cancelled.  They  claim  it  was 
by  the  purchasers  paying  Beach  $7000  which  plaintiff  in 
error  owed  him,  and  to  secure  which  Beach  held  the  instru- 
ments, and  upon  defendant  in  error  agreeing  to  pay  one-half 
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of  the  taxes  on  the  land,  and  the  purchasers  agreeing  that 
she  should  have  the  privilege  of  removing  the  buildings  on 
the  land,  the  matter  was  thus  arranged,  and  the  motion  to 
open  the  biddings  was  denied,  and  the  sale  confirmed. 

It  is  claimed  that  the  money  paid  to  Beach  was  an  advance 
on  the  bid  at  which  the  property  was  struck  off  to  the  pur- 
chasers, and  being  a  part  of  the  purchase  money.  The  evi- 
dence is  by  no  means  definite  as  to  the  manner  in  which 
payment  was  made  to  Beach  or  the  amount  paid ;  but  the 
jury  seem  by  their  finding  to  have  considered  the  amount  as 
$7000,  and  whilst  the  evidence  is  not  explicit,  it  would  justify 
the  conclusion  that  whatever  the  sum,  it  was  paid  by  the 
purchasers.  This  seems  to  be  the  preponderance  of  the  evi- 
dence, and  it  certainly  would  justify  such  a  finding. 

These  are  the  leading  facts  in  the  case,  and  being  pro- 
hibited from  considering  the  evidence  to  determine  whether 
or  not  the  jury  found  correctly,  we  shall  proceed  to  deter- 
mine whether  the  jury  were  properly  instructed  as  to  the  law 
arising  on  the  evidence,  omitting  the  discussion  of  other 
questions  raised  and  discussed  by  counsel. 

It  is  urged  that  the  Superior  Court  erred  in  refusing  plain- 
tiff's instructions.     This  is  the  first : 

"If  the  jury  find  from  the  evidence  that  the  plaintiff  has 
performed  services  for  the  defendant,  with  her  consent,  since 
September,  1873,  and  has  advanced  and  paid  moneys  for  her 
while  acting  as  her  solicitor,  in  matters  connected  with  her 
employment,  they  will  find  for  the  plaintiff  a  reasonable 
value  for  such  service,  as  shown  by  the  evidence,  and  also 
the  amount  of  moneys  which  the  evidence  ehows  he  has 
advanced  for  her." 

This  instruction  accurately  states  a  rule  of  law  clearly 
applicable  to  the  issues  and  evidence  in  the  case,  nor  do  we 
find  that  the  rule  was  announced  in  any  other  instruction 
that  was  given.     It  was  error  to  refuse  it. 
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Again,  it  is  claimed  that  the  purchaser,  to  avoid  litigation, 
took  up  the  note  and  paid  Beach,  who  then  held  the  note  and 
deed  of  trust,  the  amount  it  was  pledged  to  secure  of  money 
he  had  loaned  to  plaintiff  in  error,  to  prevent  the  property 
from  being  again  offered  for  sale,  and  that  plaintiff  in  error 
thus  received  the  advance  that  prevented  the  biddings  from 
being  opened,  and  it  is  urged,  as  plaintiff  in  error  received 
$7000  of  the  purchase  money  of  the  property,  defendant  in 
error  has  a  right  to  recover  it  from  him.  If  it  be  true  that 
Beach  received  that  amount  of  the  price  for  which  the  prop- 
erty was  actually  sold,  and  not  at  what  it  was  bid  off,  and  it 
paid  the  debt  plaintiff  in  error  owed  him,  and  he  thereupon 
released  the  deed  of  trust,  the  sum  thus  paid  was  a  part  of 
the  purchase  money  of  the  entire  tract,  and  not  on  the  half 
owned  by  the  defendant  in  error.  There  can  be  no  pretense 
that  she  had  any  title  or  claim  to  more  than  one-half  of  the 
land,  and  could  have  none  to  more  than  one-half  of  the  sum 
for  which  it  was  sold.  If  this  $7000,  paid  Beach  for  plaintiff 
in  error,  was  a  part  of  the  price  paid  for  the  land,  as  the  jury 
seem  to  have  found,  she  had  the  title  to  but  half  of  that 
amount,  and  it  was  error,  on  the  evidence,  to  instruct  as  the 
court  did,  that  she  was  entitled  to  recover  more  than  one- 
half,  unless  it  be  the  sum  she  paid  for  taxes,  and  the  value 
of  her  house  she  was,  under  the  compromise,  permitted  to 
remove  from  the  land.  After  deducting  that  sum,  the  other 
heirs  were  entitled  to  one-half  of  the  sum  thus  paid  to  Beach 
for  the  use  of  plaintiff  in  error. 

If  defendant  in  error  is  entitled  to  recover  for  -money  had 
and  received  by  plaintiff  in  error,  she  is  not  entitled  to 
recover  unless  it  in  equity  is  hers.  That  action  is  in  the 
nature  of  an  equitable  demand.  She  having  failed  to  show 
she  has  a  legal  or  equitable  claim  to  the  whole  of  this  $7000, 
if  the  evidence  proves  a  liability  to  her  at  all,  it  is  but  for  half 
of  that  sum,  and  the  other  half  to  the  heirs.  And  this  is  so 
if  the  recovery  arises  ex  contractu.     If  the  law  implies  a  lia- 
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bility  on  the  relation  shown  for  a  recovery  in  assumpsit,  it  is 
but  for  one-half.  If  the  action  is  ex  delicto,  the  liability  of 
plaintiff  in  error  to  the  other  heirs  does  not  inure  to  her 
benefit.  His  liability  is  to  them  as  well,  and  not  alone  to 
her.  She  has  no  more  right  to  recover  and  use  their  money 
than  has  plaintiff  in  error.  She  has  no  right,  either  in  law 
or  equity,  to  recover  and  have  their  money.  It  was  therefore 
error  for  the  court  to  instruct  the  jury,  on  the  evidence,  even 
if  it  proved  all  that  was  claimed,  that  she  could  recover 
the  $7000,  or  the  balance  of  that  sum  after  deducting  all 
of  the  claim  of  plaintiff  in  error  that  he  established  by  his 
evidence. 

For  these  errors  in  the  instructions  the  judgment  of  the 
Appellate  Court  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Mulkey  :  I  do  not  concur  in  the  conclusion 
reached  in  the  foregoing  opinion.  The  judgment  of  the 
Appellate  Court,  as  is  conceded,  is  conclusive  upon  all  ques- 
tions of  fact.  I  am  therefore  unable  to  perceive  upon  what 
principle  this  court  can  raise  any  question  as  to  the  amount 
of  recovery,  when  it  is  substantially  conceded  there  might 
properly  be  a  recovery  for  some  amount.  If  there  was  a 
right  of  recovery  at  all,  the  amount  was  clearly  a  question 
for  the  jury.  But  outside  of  this,  I  am  of  opinion  the  judg- 
ment of  the  Appellate  Court  is  proper,  and  should  therefore 
be  affirmed. 
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Henry  Lowe 

v. 

Henry  Foulke  et  al. 

Filed- at  Ottawa  May  12,  1882. 

1.  Pkactice  in  the  Supeeme  Couet — entering  proper  judgment — in 
ejectment — after  remittitur.  Where  judgment  in  ejectment  was  erroneously 
rendered  in  favor  of  the  plaintiff  for  an  entire  tract  of  land,  the  proof  show- 
ing title  to  an  undivided  part  of  the  premises  in  another. person  not  a  party, 
whose  precise  interest  was  not  disclosed  by  the  record,  it  was  held,  that  this 
court  could  not,  on  appeal,  allow  a  remittitur,  and  render  final  judgment  for 
the  recovery  of  the  plaintiff's  interest,  for  the  reasons  that  the  outstanding 
interest  was  not  made  certain,  and  because  the  defendant  was  entitled  to  a 
new  trial  under  the  statute  at  any  time  within  a  year  from  the  date  of  the 
judgment  below,  on  payment  of  the  costs. 

2.  New  teial — in  ejecfment — under  the  statute — applies  only  to  the 
trial  courts.  The  statute  giving  the  unsuccessful  party  in  an  action  of  eject- 
ment a  right  to  take  a  new  trial  within  one  year  after  judgment,  by  paying  the 
costs,  applies  only  to  judgments  in  the  circuit  court,  and  does  not  authorize 
the  vacation  of  a  final  judgment  in  such  a  suit  in  this  court. 

3.  Peesumption — as  to  death  of  a  person.  Where  it  is  shown  that  a 
person  was  living  some  years  before  the  trial  of  a  suit,  no  presumption  will 
arise,  in  the  absence  of  proof,  that  he  has  since  died. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
Francis  Goodspeed,  Judge,  presiding. 

Mr.  Thomas  H.  Hutchins,  for  the  appellant. 

Mr.  D.  H.  Pinney,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

It  is  clear  the  present  judgment  can  not  stand.  The  action 
is  ejectment,  and  purports  to  have  been  brought  by  all  the 
heirs  at  law  of  Joseph  Foulke,  deceased,  against  Thomas 
Martin  and  Henry  Lowe,  to  recover  an  eighty- acre  tract  of 
land,  described  in  the  declaration.  Plaintiffs  claim,  by  the 
pleadings,  the  fee  simple  title  to  the  premises  as  heirs  at  law 
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of  the  decedent,  and  on  the  trial  recovered  a  judgment  for  the 
entire  tract.  From  that  judgment  Henry  Lowe  has  appealed 
to  this  court.  Martin,  the  other  defendant,  being  his  tenant, 
and  claiming  no  title  to  the  land,  defends  no  farther. 

Should  it  be  conceded  the  proof  shows  the  title  to  the 
premises  was  in  the  ancestor  of  plaintiffs,  it  appears  they 
have  recovered  more  than  belongs  to  them.  One  of  the 
devisees, — that  is,  Mary  F.  Stone,  a  daughter  of  the  testator, 
and  wife  of  Henry  A.  Stone, — died  after  the  death  of  the  tes- 
tator, leaving  three  children,  only  two  of  whom  were  living 
when  this  suit  was  brought.  The  record  is  silent  as  to 
whether  Henry  A.  Stone,  husband  of  Mary,  is  still  living. 
It  appears  he  was  living  at  the  time  of  the  making  of  the 
will,  because  the  testator  refers  to  his  daughter  Mary  as  the 
wife  of  Henry  A.  Stone.  In  the  same  paragraph  he  refers 
to  his  daughter  Sarah  as  widow  of  Peter  Smith.  Had  Mary 
been  a  widow  then,  no  doubt  the  testator  would  have  referred 
to  the  fact,  as  he  did  in  relation  to  his  other  daughter.  In 
the  absence  of  proof,  no  presumption  will  be  indulged  that 
he  has  since  died.  He  would,  if  living,  be  an  heir  to  his 
deceased  child  with  his  other  children,  and  may  be  he  would 
be  a  tenant  by  the  curtesy  of  the  lands  of  his  wife,  and  enti- 
tled to  a  life  estate  in  the  same.  But  in  regard  to  the  latter 
estate  the  evidence  in  the  record  is  not  full  enough  to  enable 
the  court  to  determine.  At  all  events,  if  living,  Henry  A. 
Stone  has  some  interest  in  the  premises.  He  is  not  a  co- 
plaintiff,  and  yet  the  present  plaintiffs  have  recovered  judg- 
ment for  the  entire  property.  The  error  in  the  finding  of  the 
court  in  this  regard  is  fatal  to  the  present  judgment. 

Counsel  for  plaintiffs  asks  to  be  permitted  to  enter  a  remit- 
titur in  this  court  as  to  the  interest  of  Henry  A.  Stone  in  the 
property.  Two  objections  stand  in  the  way, — first,  the  evi- 
dence does  not  disclose  definitely  what  interest  he  has  in  the 
premises ;  and  second,  under  the  statute  of  this  State  a 
defendant  in  ejectment,  on  paying  the  costs  of  suit  at  any 
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time  within  a  year  from  the  date  of  the  first  trial,  may  have 
a  second  trial  of  the  case  without  assigning  any  reason  for  it. 
Should  final  judgment  be  entered  in  this  court,  such  as  it 
might  be  thought  the  circuit  court  should  have  rendered  on 
the  evidence,  the  anomalous  condition  would  appear  of  a 
final  judgment  in  this  court  standing  unvacated,  and  yet  the 
case  being  tried  de  novo  in  the  circuit  court,  where  a  different 
judgment  might  be  rendered.  This  ought  not  to  be.  It  is 
the  judgment  of  the  circuit  court  defendant  may  have  vacated 
under  the  statute,  and  not  an  original  and  different  judgment 
in  this  court.  The  statute  has  not  provided  he  may  have  an 
original  judgment  of  this  court  vacated,  as  the  judgment  of 
the  circuit  court  in  ejectment  may  be.  There  does  not  appear 
by  the  record  to  have  been  but  one  trial  of  the  case  in  the  cir- 
cuit court,  and  that  was  on  the  4th  day  of  October,  1881.  So 
there  still  remains  time  in  which  defendant  can  pay  the  costs, 
and  take  a  new  trial  in  the  circuit  court,  under  the  statute. 

No  opinion  will  now  be  expressed  touching  the  validity  of 
the  tax  title  set  up  as  a  defence  to  the  action.  The  view 
taken  renders  that  discussion  unnecessary  at  the  present  time. 

On  account  of  the  error  indicated,  the  judgment  of  the 
circuit  court  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Lucinda  E.  Blanchard 

v. 

Isaac   N.  Maynard  et  al. 

Filed  at  Ottawa  May  12,  1882. 

1.  WiLii — time  when  title  vests  in  beneficiaries.  A  testator  devised  all 
his  estate,  real,  personal  and  mixed,  to  two  persons,  in  trust,  to  take  care  of 
and  manage  the  same,  declaring  the  trust  should  continue  for  ten  years  after 
his  death,  and  no  longer,  and  then  provided  :  "It  is  my  will  that  at  the  expi- 
ration of  the  trust  hereinbefore  declared,  that  is  to  say,  at  the  end  of  ten 
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years  after  my  decease,  all  of  my  said  estate  then  remaining,  and  the  income 
thereof,  shall  be  distributed  and  vest  in  my  three  sons,"  naming  them,  "and 
their  heirs,  and  I  do  hereby  give,  devise  and  bequeath  the  same  to  them;  but 
in  case  that  either  of  my  said  three  sons  should  die  leaving  no  issue  of  their 
bodies,  then  I  give,  devise  and  bequeath  my  estate  to  the  survivor  of  them:" 
Held,  that  no  title  under  the  will  was  intended  to  be  vested  in  either  of  the 
testator's  sons  until  ten  years  after  his  death,  and  that  the  widow  of  one  of 
the  sons  who  died  before  that  time  leaving  no  issue  of  his  body,  took  no 
estate  as  heir  of  her  husband,  or  dower  as  his  widow,  in  the  testator's  real 
estate. 

2.  Same — construction — intent  as  gathered  from  will  alone  governs.  In 
construing  wills  the  intention  of  the  testator  must  govern  when  ascertained, 
and  this  intention  must  be  sought  for  in  the  language  of  the  will  itself, 
without  the  aid  of  extraneous  evidence. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
George  Gardner,  Judge,  presiding. 

Mr.  Charles  H.  Eoberts,  and  Messrs.  Manahan  &  Ward, 
for  the  appellant : 

1.  We  contend  that  on  the  death  of  the  testator  the  bene- 
ficial interest  in  the  estate  vested  at  once  in  the  three  sons, 
subject  only  to  the  chattel  interest  of  the  trust  term. 

2.  That  the  real  estate  vested  subject  to  be  divested  by  a 
sale  by  the  trustees,  which  power  not  having  been  exercised, 
ended  with  their  term. 

3.  That  the  clause  of  survivorship  is  void  for  repugnancy, 
except  as  to  deaths  in  the  testator's  lifetime. 

4.  That  a  clause  of  unrestricted  survivorship  in  case  of 
death  without  issue,  is  void  for  remoteness,  and  the  clause  of 
survivorship  is  unintelligible. 

5.  That  the  terms  of  survivorship  refer  to  the  death  of 
the  testator. 

That  the  beneficial  interest  vested  at  once  in  these  sons 
on  the  death  of  the  testator,  see  Boraston's  Case,  3  Coke, 
19;  Richardson  v.  Bower,  33  Beav.  163;  Moore  v.  Lyons,  25 
Wend.  143  ;  Colliers  Will,  40  Mo.  287 ;  Doe  v.  Brigg,  8  Barn. 
&  Cress.  689 ;  Doe  v.  Considine,  6  Wall.  471 ;  Hansford  v. 
Elliott,  9  Leigh,  79;   Coxall  v.  Sherard,  5  Wall.  268;  Blanch- 
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ard  v.  Blanchard,  1  Allen,  223 ;  Duryea  v.  Duryea,  85  111. 
41 ;  King  v.  Isaacson,  1  Sm.  &  Gif.  371 ;  Hempstead  v.  Dic&- 
scw,  20  111.  193  ;  Illinois  Land  and  Loan  Co.  v.  Bonner,  73  id. 
325 ;  Hunt  v.  McCartney,  18  id.  130 ;  Nicoll  v.  &tfott,  99  id. 
539. 

That  the  interest  vests  when  the  gift  is  independent  of  the 
clause  of  distribution,  see  King  v.  Isaacson,  1  Sm.  &  Gif. 
371 ;  In  re  Bartholomew,  1  Mac.  &  G.  353 ;  Nicoll  v.  Scott, 
99  111.  539. 

So,  too,  when  there  is  a  receipt  of  profits  during  the  inter- 
mediate term.  Eldridge  v.  Eldridge,  9  Cush.  516;  Hansford 
v.  Elliott,  9  Leigh,  79. 

A  clause  of  survivorship  to  survivors  and  their  heirs  in 
case  of  death  without  issue,  extending  to  an  indefinite  failure 
of  issue,  has  always  been  held  void  for  remoteness. 

As  to  personalty,  see  3  Jarman  on  Wills,  (Band.  &  Talc, 
ed.)  318,  330;  Kirkpatrick  v.  Kirkpatrick,  13  Yesey,  Jr.  476; 
Massey  v.  Hudson,  2  Merrivale,  130. 

As  to  realty,  see  Beauclerk  v.  Darmer,  2  Atk.  308 ;  Barlow 
v.  Salter,  17  Vesey,  Jr.  483 ;  Saltern  v.  Saltern,  2  Atk.  376 ; 
Williams  v.  Jekijl,  2  Vesey,  Sr.  682  ;  Ide  v.  Ide,  5  Mass.  499  ; 
Patterson  v.  Ellis,  11  Wend.  266 ;  Hall  v.  Chaffee,  14  N.  H. 
220. 

That  the  will  devises  real  estate,  and  if  it  did  not  it  is 
marked  by  all  those  elements  which  have  led  courts  to  depart 
from  the  doctrine  of  Cripps  v.  Wolcott,  see  Nicoll  v.  Scott, 
99  111.  538 ;  Doe  v.  Prigg,  8  Barn.  &  Cress.  221 ;  Passmore's 
Appeal,  23  Pa.  St.  382. 

Messrs.  J.  P.  &  T.  E.  Wilson,  for  the  appellees : 

The  words  "of  survivorship,"  in  the  eighth   article  of  the 

will,  should  be  referred  to  the  period  fixed  by  the  will  for  the 

distribution  of  the  estate.    Ridgeivay  et  al.  v.  Underwood  et  al. 

67  111.  419 ;    Blatchford  et  al.  v.  Newberry  et  al.  99  id.  11 ; 

2  Jarman  on  Wills,  462 ;    Knight  v.  Poole,    32  Beav.   548 ; 
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Stevenson  v.  Gullon,  18  id.  590;  Spurrellv.  Spurrcll,  11  Hare, 
54;  Young  v.  Robertson,  8  Jur.  N.  S.  825 ;  Linton  v.  Boyd,  19 
Ohio  St.  30;  '  Olney  v.  Hull,  21  Pick.  311;  Teed  v.  Morton, 
60  N.  Y.  503;  2  Williams  on  Executors,  (7th  ed.)  1576. 

The  clause  of  survivorship  is  not  unintelligible.  The  rule 
of  law  is  well  settled  that  where  two  clauses  or  gifts  are 
irreconcilable,  and  can  not  stand  together,  the  clause  which 
is  last  must  prevail.  1  Jarman  on  Wills,  397 ;  Kedfield  on 
the  Law  of  Wills,  443. 

The  will  vested  the  fee  in  the  premises  in  the  trustees. 
A  power  of  sale,  even  on  a  contingency,  confers  a  fee.  Lewin 
on  Trusts,  251 ;  Perry  on  Trusts,  sec.  315. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

About  the  17th  day  of  December,  1867,  one  Seth  Blanch- 
ard  died,  the  owner  of  some  lots  in  the  city  of  Chicago,  with 
other  property.  Previous  to  his  death  he  made  and  executed 
his  will,  which  was  duly  probated  after  his  death.  By  it  he 
devised  all  of  his  property,  real,  personal  and  mixed,  of  every 
description,  to  Wm.  A.  Allen  and  0.  F.  Boler,  in  trust,  to 
take  care  of  and  manage  the  same';  to  have  and  receive  the 
rents,  issues,  income  and  profits,  and  out  of  the  same  to  pay 
all  taxes,  assessments,  premiums  on  insurance,  interest  on 
incumbrances,  repairs,  and  out  of  the  estate  to  discharge 
incumbrances,  with  full  and  ample  power  and  authority  to 
sell  and  convey  or  to  mortgage,  or  both,  all  or  any  portion  of 
the  estate,  but  only  for  the  purpose  of  raising  money  to 
extinguish  debts  and  incumbrances  thereon,  or  to  improve 
the  property  in  case  of  loss  by  fire,  etc.  He  declared  the 
trust  should  continue  for  ten  years  after  the  time  of  his 
death,  and  no  longer.  The  eighth  clause  is  this :  "It  is  my 
will  that  at  the  expiration  of  the  trusts  hereinbefore  declared, 
that  is  to  say,  at  the  end  of  ten  years  after  my  decease,  all 
of  my  said  estates  then  remaining,  and  the  income  thereof, 
shall  be  distributed,  and  shall  vest  in  my  three  sons,  Samuel 
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A.  Blanchard,  Henry  S.  Blanchard  and  Joseph  G.  Blanchard, 
and  their  heirs,  and  I  do  hereby  give,  devise  and  bequeath 
the  same  to  them ;  but  in  case  that  either  of  my  said  three 
sons  should  die  leaving  no  issue  of  their  bodies,  then  I  give, 
devise  and  bequeath  my  estate  to  the  survivor  of  them  and 
their  heirs." 

About  the  first  day  of  February,  1867,  Joseph  G.  married 
appellant,  and  died  on  the  13th  of  May,  1873,  intestate, 
leaving  no  child  or  descendants  of  a  child  surviving  him, 
but  leaving  appellant,  his  widow.  After  the  death  of  Joseph 
G.,  Henry  conveyed  the  premises  to  Samuel,  and  he  and  his 
wife,  on  the  18th  of  October,  1879,  conveyed  to  I.  N.  May- 
nard, and  he,  on  the  15th  of  March,  1880,  conveyed  a  por- 
tion of  the  premises  to  appellees  Adams  and  Spaulding.  On 
the  4th  day  of  June,  1881,  appellant  filed  this  bill,  setting 
up  the  facts  as  here  stated,  claiming  to  be  the  owner  in  fee 
of  an  undivided  one-sixth  part  of  the  property,  and  to  have 
dower  in  another  undivided  sixth  part.  Defendants  filed  a 
demurrer  to  the  bill,  and  on  a  hearing  it  was  sustained  by 
the  court,  and  the  bill  was  dismissed.  From  that  decree 
complainant  appeals  to  this  court,  and  urges  a  reversal. 

The  whole  controversy  turns  on  the  true  construction  of 
the  eighth  clause  of  the  will.  Appellant  claims  that  by  its 
provisions  Joseph,  her  husband,  immediately  on  the  death  of 
the  testator,  took  a  fee  simple  estate  in  the  premises,  and 
having  died  without  children  or  descendants  of  children,  and 
leaving  her  his  widow,  she,  under  the  statute,  took  one-half 
of  his  third  in  fee,  and  her  dower  in  the  other  half  of  that 
third.  Appellees  contend  that  under  that  clause  the  trustees 
took  an  estate  in  the  premises,  to  hold  until  the  period  for 
distribution  should  arrive,  and  then  the  fee  to  vest  in  the 
devisees  or  the  survivors,  or  the  children  of  such  as  might 
have  died  before  the  period  arrived, — that  this  being  the  true 
construction  of  the  clause,  the  title  vested  in  Henry  and 
Samuel,  and  they,  by  mesne  conveyances,  hold  the  fee. 
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In  giving  construction  to  wills,  the  intention  of  the  testa- 
tor, as  manifested  by  the  instrument  itself,  when  ascertained, 
must  control.  This  rule  is  coeval  with  wills  themselves.  It 
is  the  purpose  of  the  law  enabling  men  to  make  wills,  that 
they  may  dispose  of  their  property  that  it  may  descend 
according  to  their  intention.  Any  other  rule  would  defeat 
the  great  object  of  permitting  the  disposition  of  their  estates 
by  will.  It  is  then  the  duty  of  courts  to  ascertain  and 
enforce  that  intention,  and  in  doing  so  they  are  confined  to 
the  will  itself,  and  are  precluded  from  seeking  aid  from 
extraneous  evidence.  What,  then,  was  the  testator's  intention 
as  expressed  in  this  will  ?  By  the  second  clause  he  devises 
and  bequeaths  all  of  his  property  of  every  kind  to  the  persons 
named  as  trustees.  The  language  of  the  devise  is  broad  and 
comprehensive.  If  it  were  not  limited  by  the  trusts  imposed 
in  what  follows,  they  would  have  taken  an  absolute  and 
unlimited  fee.  But  he  declares  the  title  thus  taken  shall  be 
to  hold  in  trust  for  the  purposes  specified,  and  he  in  them 
declares,  by  the  eighth  clause,  that  when  the  trustees  shall 
have  held  it  for  ten  years  after  his  death,  all  of  his  property 
then  remaining,  etc.,  shall  vest  in  his  three  sons  (naming 
them),  and  limits  it  to  the  survivors  in  case  of  the  death 
of  either  leaving  no  heirs  of  his  body.  How  and  when  to 
vest  in  them  ?  In  fee,  of  course,  and  at  the  end  of  ten  years 
from  the  time  of  his  death.  That  is#the  period  testator  fixed 
for  the  title  to  vest  in  his  beneficiaries.  He  says  so  in  terms 
plain  and  unmistakable.  He  does  not  say  that  the  prop- 
erty shall  then  be  distributed,  or  a  division  merely  made, 
but  it  shall  at  that  time  vest  in  his  three  sons  and  their 
heirs.  Of  this  there  would  seem  not  to  be  the  slightest  ques- 
tion. When  he  says  the  property  shall  then  vest  in  them,  it 
excludes  every  presumption  that  he  intended  that  it  should 
vest  before  or  after  that  time.  It  unerringly  points  to  and 
names  that  as  the  precise  period  when  the  title  shall  vest  in 
them,  because  he  in  terms  fixes  that  as  the  period  when  the 
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title  shall  vest,  and  not  merely  as  the  period  when  the  prop- 
erty should  be  divided,  and  a  mere  distribution  was  not 
intended.  If  he  only  intended  that  it  should  be  distributed 
at  that  time,  why  superadd  the  term  that  the  property  should 
then  vest  in  the  beneficiaries  ? 

The  word  "survivor,"  used  in  the  eighth  clause,  unmistak- 
ably refers  to  the  period  when  the  trust  ceases,  and  not  to 
the  time  of  the  death  of  testator.  '  This  is  the  only  fair  and 
reasonable  construction  that  can  be  given  to  the  language 
employed.  It  is  its  manifest  import,  and  to  hold  otherwise 
would  tee  too  refined  and  constrained  a  construction.  He 
was  making  provision  for  the  title  to  pass  from  the  trustees 
and  to  vest  in  the  beneficiaries.  He  had,  in  a  previous  part  of 
the  same  clause,  fixed  the  time  at  ten  years  after  his  death 
as  the  period  when  the  property  should  be  distributed  and 
vest  in  his  three  sons,  or  the  survivor.  If  there  is  any  doubt 
arising  in  the  clause  where  the  word  "survivor"  is  used,  it  is 
fully  explained  by  the  previous  part  of  the  paragraph  fixing 
the  period  when  the  title  should  vest  in  the  beneficiaries,  and 
that  excluded  and  prevented  it  from  vesting  before  the  period 
named.  There  can  be  no  question,  from  the  language  of  the 
will,  that  testator  intended  that  on  his  death  the  title  should 
vest  and  remain  in  the  trustees  for  ten  years,  and  he  says  it 
should  then  vest  in  the  beneficiaries.  We  can  not,  in  the 
absence  of  clear  and  explicit  language,  suppose  he  intended 
the  title  to  vest  in  both  the  trustees  and  the  beneficiaries  at 
the  time  of  his  death,  but  such  a  supposition  is  repelled  by 
what  he  said  in  the  eighth  paragraph. 

Again,  and  for  the  purpose,  no  doubt,  of  preventing  such  a 
construction,  he  devises  the  property  in  terms  in  joint  ten- 
ancy, and  not  to  them  as  tenants  in  common.  This  was 
done  that  in  case  of  the  death  of  either  of  the  trustees  the 
other  should  take  the  title  held  by  the  one  deceased,  by  sur- 
vivorship, thus  investing  in  him  the  entire  title.  He  thereby 
precluded  all  claim  of  descent  or  the  vestiture  of  title  in  the 
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beneficiaries,  until  the  time  named  for  it  to  vest  in  them 
should  arrive.  He  thus  most  clearly  precluded  the  idea  that 
the  beneficiaries  should  in  any  event  become  invested  with 
title,  either  in  whole  or  in  part,  until  the  expiration  of  ten 
years  after  his  death. 

Counsel  have  shown  much  research,  and  have  invoked 
much  of  the  abstruse  learning  on  the  question  of  when  a 
remainder  shall  be  regarded  as  vesting  in  the  grantee  or 
donee,  but  we  regard  the  cases  as  inapplicable  to  the  con- 
struction of  this  will.  Had  testator  not  named  the  time 
specifically  when  the  title  should  vest  in  the  devisees,  it  may 
be  the  cases  referred  to  might  have  been  applicable,  but  we 
shall  not  now  stop  to  inquire,  as  it  would  answer  no  bene- 
ficial end. 

It  then  follows  that  Joseph  G.  Blanchard  never  was  invested 
with  such  a  title  or  interest  in  the  property  in  controversy 
as  could  or  did  descend  to  his  heirs.  Hence  it  follows  that 
appellant  took  neither  a  fee  nor  a  dower  estate  in  the  prem- 
ises, and  the  court  below  did  not  err  in  denying  the  relief 
prayed,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


Galena  and  Southern  Wisconsin  Eailroad  Co.,  for  use,  etc. 

v. 
Frederick  Stahl. 

Filed  at  Ottawa  May  12,  1882. 

1.  Garnishment — debtor's  obligations  given  in  pledge,  and  afterwards 
surrendered  to  him.  Eailroad  bonds  of  a  railway  company,  not  sold  and 
negotiated,  but  merely  pledged  by  it  as  collateral  security,  when  discharged 
and  surrendered  are  not  property  of  the  company  liable  to  be  reached  by 
garnishment  against  an  officer  of  the  company  receipting  for  the  same,  but 
who  in  fact  never  received  them. 
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2.  Same — whether  property  interest  passed  on  sale  under  foreclosure, 
as  to  bonds  given  in  pledge.  Where  a  railway  company  pledged  twenty- 
eight  of  its  bonds  as  collateral  security  for  a  bank  debt,  which  were  included 
in  a  subsequent  foreclosure  decree  in  a  suit  for  and  in  behalf  of  all  the 
bondholders,  and  a  committee  of  certain  holders  of  the  bonds  purchased  the 
property,  for  the  costs  of  the  suit,  for  the  benefit  of  the  bondholders  con- 
tributing towards  the  payment  of  the  costs,  not  including  the  company  to 

whom  the  twenty- eight  bonds  had  been  surrendered  by  the  bank,  and  upon 
which  bonds  no  assessment  was  paid,  and  a  new  company  was  formed  by 
the  persons  interested  in  the  purchase:  Held,  that  the  original  company  took 
no  interest  in  the  purchase  as  a  holder  of  its  own  bonds  so  taken  up,  and  had 
no  property  in  the  purchase  liable  to  be  reached  by  garnishment. 

3.  Deckee — construed — as  to  whether  for  payment  of  certain  pledged 
bonds.  A  decree  for  the  foreclosure  of  a  railroad  mortgage  securing  bonds 
of  the  company,  found  the  sum  due  on  twenty- eight  bonds  pledged  by  the 
company  as  collateral  security  for  a  debt  of  the  company,  which  debt  was 
also  secured  by  a  deed  of  trust,  and  ordered  sale  of  the  property,  subject  to 
the  trust  deed,  for  the  whole  sum  found  due  on  all  the  bonds,  and  that  the 
bonds  so  pledged,  or  the  judgment  thereon  in  the  foreclosure  suit,  and  the 
personal  property  pledged,  should  be  surrendered:  Held,  that  the  latter  part 
of  the  decree  neutralized  the  portion  of  it  for  the  payment  of  the  twenty- 
eight  bonds,  and,  taken  together,  was  no  decree  for  their  payment. 

4.  Appeal — from  Appellate  Court — reviewing  facts — presumption  as  to 
finding  by  that  court.  On  affirmance  of  a  judgment  or  decree  by  the  Appel- 
late Court,  in  the  absence  of  anything  in  the  record  showing  what  was  the 
finding  of  fact,  it  will  be  taken  to  have  been  in  the  way  most  favorable  for 
the  support  of  the  decision  made,  and  this  court  will  not  review  the  facts. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Jo  Daviess  county ;  the  Hon.  William  Brown,  Judge,  pre- 
siding. 

This  was  a  proceeding  by  garnishment,  under  the  statute, 
against  Frederick  Stahl,  president  of  the  Galena  and  South- 
ern Wisconsin  Kailroad  Company,  as  garnishee,  to  subject  a 
supposed  interest  held  by  the  railroad  company,  acquired 
under  the  foreclosure  sale  of  the  company's  mortgaged  prop- 
erty, to  the  payment  of  a  judgment  of  Madison  Y.  Johnson 
against  the  company.  On  a  hearing  had  before  it,  the  circuit 
court  discharged  the  garnishee,  which  judgment  was  affirmed 
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on  appeal  to  the  Appellate  Court  for  the  Second  District,  and 
an  appeal  taken  to  this  court. 

The  supposed  interest  sought  to  be  reached  is  claimed  to 
arise  in  respect  to  twenty-eight  bonds  of  the  company,  which 
had  been  deposited  with  the  National  Bank  of  Galena  as  col- 
lateral security  for  certain  indebtedness  of  the  company  to 
the  bank.  In  1872  the  railroad  company  executed  its  mort- 
gage upon  its  property  and  franchise  to  secure  the  payment 
of  four  hundred  of  its  own  bonds,  of  $1000  each,  with  interest. 
Twenty-eight  of  these  bonds  were  deposited  by  the  company 
at  different  times  with  the  National  Bank  of  Galena,  to  secure 
three  notes  given  to  the  bank  for  the  debt  of  the  company. 
The  first  note  was  for  $2276.65,  dated  April  29,  1875,  and 
was  signed  individually  by  four  persons,  then  directors  of 
the  company,  for  the  collateral  security  of  which  the  com- 
pany deposited  ten  of  the  twenty-eight  bonds.  The  next  note 
was  for  $4671.20,  dated  June  30,  1877,  and  signed  individ- 
ually by  the  directors  of  the  company.  For  the  collateral 
security  of  this  note  the  company  deposited  eleven  of  said 
twenty-eight  bonds.  The  last  note  was  for  $2127.80,  elated 
June  30,  1877,  and  signed  by  the  company  only,  for  the  col- 
lateral security  of  which  the  company  deposited  the  remain- 
ing seven  of  the  twenty-eight  bonds. 

In  September,  1878,  the  railroad  company  executed  to 
William  W.  Wagdin  a  deed  of  trust  upon  all  of  its  property  and 
franchises,  to  secure  the  payment  of  the  three  notes  referred 
to,  the  bank  continuing  to  retain  the  twenty-eight  bonds  as 
collateral  security  for  the  debt.  At  the  February  term,  1879, 
of  the  circuit  court  of  Jo  Daviess  county,  a  decree  of  fore- 
closure of  the  original  mortgage  was  entered  of  record,  and 
an  absolute  sale,  subject  to  the  Wagdin  deed  of  trust,  was 
ordered  of  all  the  mortgaged  property,  to  pay  the  mortgage 
bonds  and  interest.  The  bank  proved  up  the  twenty-eight 
bonds  before  the  master,  and  in  the  decree  a  judgment  was 
rendered  on  them,  for  "the  use  of  the  bank."     On  May  3, 
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1879,  a  sale  took  place,  under  the  decree,  to  a  committee 
appointed  to  make  the  purchase  by  and  for  the  bondholders, 
or  a  portion  of  them,  who  had  entered  into  an  agreement  to 
form  a  new  company,  and  assessed  on  each  bond  the  sum, of 
five  dollars,  to  pay  the  costs  and  expenses  of  the  foreclosure. 
The  mortgaged  property  was  bid  in  by  this  committee  for 
$2000.  The  purchasers  formed  a  new  railroad  company, 
subscribing  in  it  as  stock  the  amount  due  them  from  the  old 
company,  at  fifty  cents  on  the  dollar.  This  new  company 
elected  officers,  and  operated  the  road  up  to  April,  1880.  In 
April,  1880,  the  Chicago  and  Northwestern  Kailroad  Company 
purchased  the  stock  of  this  new  organization,  and  thus  became 
the  owner  of  the  property.  On  the  26th  of  the  same  month 
it  paid  the  bank  debt  secured  by  the  Wagdin  deed  of  trust, 
and  on  the  same  day  the  garnishee,  Stahl,  as  president  of 
the  Galena  and  Southern  Wisconsin  Eailroad  Company,  gave 
to  the  bank  his  receipt,  stating  that  the  twenty-eight  bonds 
deposited  with  the  bank,  as  collateral  security  for  such  debt, 
had  on  that  clay  all  been  returned  back  to  that  company.  The 
garnishee  answered  that  the  company  was  entirely  insolvent, 
and  without  any  property  since  the  foreclosure  sale,  and  that 
at  and  since  the  service  of  process  on  him  he  had  no  property 
of  the  company  in  his  possession,  power  or  control.  Issue 
was  taken  upon  the  truthfulness  of  the  answer,  and  the  fore- 
going facts  were  relied  upon  as  sustaining  the  issue  against 
the  garnishee. 

Mr.  M.  Y.  Johnson,  for  the  appellant. 

Messrs.  D.  &  J.  J.  Sheean,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

As  in  the  decree  of  foreclosure  judgment  was  rendered  on 
these  twenty-eight  bonds  for  the  sum  of  $36,360,  the  amount 
due  upon  them,  and  that  constituted  a  part  of  the  whole 
amount  of  the  decree  upon  which  the  mortgaged  property 
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was  sold,  it  is  contended  by  appellant  that  by  the  return  by 
the  bank  to  the  company  of  these  twenty-eight  bonds  there 
reverted  back  to  the  company  so  much  of  the  property  sold 
to  satisfy  the  decree  as  was  represented  by  $36,360  of  the 
decree.  This  would  be  treating  these  twenty-eight  bonds  as 
if  they  were  the  bonds  of  some  other  party  than  the  com- 
pany,— as  if  they  had,  in  fact,  been  actually  returned  to  the 
company,  and  as  if  the  sale  had  been  for  the  full  amount  of 
the  decree.  But  these  twenty-eight  bonds  had  never  been 
sold  and  negotiated  by  the  company, — they  were  merely 
pledged  by  the  company  as  collateral  security  for  the  pay- 
ment of  the  company's  three  notes.  Both  were  but  the  prom- 
ises of  the  company, — the  notes  the  original  promises,  and 
the  bonds  the  collateral  promises, — and  upon  the  payment 
of  the  notes,  the  original  promises,  the  bonds,  the  collateral 
promises,  were  discharged,  and  the  return  of  the  latter  to  the 
company  would  vest  in  the  company  no  property  in  the  bonds, 
their  own  promises.  There  were,  in  fact,  no  bonds  returned 
by  the  bank  to  the  company.  Upon  the  payment  of  the 
bank  debt,  the  bank,  for  its  protection,  to  show  that  it  had 
accounted  for  the  bonds  to  the  railroad  company  depositing 
them  as  collateral  security,  required  from  the  president  of 
the  company  a  receipt  for  the  bonds  as  returned  back  by  the 
bank  to  the  railroad  company.  It  was  but  a  formality.  There 
were  no  bonds  returned.  They  were  remaining  in  the  hands 
of  the  master,  where  they  had  been  left  by  the  bank  on  prov- 
ing them  up  before  him,  when  the  decree  was  taken  for  the 
amount  of  the  bonds,  for  "the  use  of  the  bank, "  and  they 
were  merged  in  that  decree. 

The  sale  was  not  for  the  amount  of  the  mortgage  indebted- 
ness for  which  the  decree  was  entered.  The  property  sold  but 
for  $2000, — the  amount  only,  as  the  garnishee  answers,  of 
the  costs  and  expenses  of  the  foreclosure,  which  sum  was 
contributed  and  paid  from  the  assessment  of  five  dollars  upon 
each  bond,  so  that  there  was  really  no  part  of  the  decree  for 
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the  mortgage  indebtedness  satisfied  by  the  sale  of  the  mort- 
gaged property.  Besides,  the  decree,  at  its  close,  recited  that 
these  twenty-eight  bonds,  with  other  personal  property,  had 
been  pledged  for  the  payment  of  the  indebtedness  secured  to 
be  paid  by  the  deed  of  trust  to  William  W.  Wagdin, — that 
indebtedness,  as  before  observed,  being  the  bank  debt, — 
and  then  says :  "All  which  bonds  and  personal  property 
remain  pledged  for  the  indebtedness  in  said  deed  of  trust  to 
William  W.  Wagdin,  the  bonds  or  the  judgment  upon  them 
in  this  suit,  and  said  personal  property,  to  be  surrendered." 
As  the  property  was  to  be  sold  subject  to  this  Wagdin  deed 
of  trust,  it  was  a  very  proper  provision  that  these  twenty- 
eight  bonds,  or  the  judgment  upon  them,  which  were  held 
but  as  collateral  security  for  the  indebtedness  in  the  trust 
deed  mentioned,  should  be  surrendered.  This  provision  in 
the  decree  neutralized  the  portion  of  it  for  the  payment 
of  these  twenty-eight  bonds,  and  taking  the  whole  decree 
together,  there  was  in  reality  no  decree  for  the  payment  of 
those  bonds,  this  final  provision  rendering  the  decree  as  if 
there  had  been  no  order  in  it  for  such  payment. 

But  it  is  contended  further,  that  the  property  was  pur- 
chased at  the  foreclosure  sale  for,  and  on  behalf  of,  all  the 
bondholders,  and  that  if  the  twenty-eight  bonds,  or  the  judg- 
ment upon  them,  can  not  be  followed  and  availed  of  as  the 
property  of  the  company,  yet  the  company  has  an  interest  in 
the  property  bought  at  the  foreclosure  sale,  as  purchaser, 
as  being  one  of  the  bondholders  for  and  on  whose  behalf  the 
property  was  purchased.  It  is  true  that  on  the  proceeding 
for  the  confirmation  of  the  report  of  the  foreclosure  sale,  it 
appears  there  was  introduced  in  evidence  the  affidavit  of  the 
three  committeemen  who  were  appointed  to  bid  in  the  prop- 
erty, which  stated  "that  the  committee  was  appointed  to  buy 
the  mortgaged  property  at  the  sale,  in  trust  for  the  bondhold- 
ers, with  power  to  bid  it  in,  to  the  extent  of  the  indebtedness 
as  found  by  the  decree,  if  necessary,  and  expressly  providing 
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that  any  purchase  made  by  thern  should  be  in  trust  for  the 
bondholders ;  that  so  far  from  any  one  expecting  to  get  a 
valuable  property  for  nothing,  the  property  was  bought  for 
the  benefit  of  all  the  bondholders,  and  is  so  held  by  the  com- 
mittee, "  and  the  report  of  the  sale  was  thereupon  confirmed 
by  the  court.  The  garnishee  in  his  answer  states  that  the 
purchase  was  made  by  the  committee  appointed  by  a  part  of 
the  persons  interested  in  the  bonds ;  that  the  purchase  was 
'not  made  for  all  the  bondholders,  but  only  for  such  as  sub- 
scribed a  paper  agreeing  the  purchase  should  be  made  by 
said  committee,  and  that  the  interest  of  each  purchaser 
should  be  in  proportion  to  the  bonds  held  by  him ;  that  these 
twenty-eight  bonds  were  not  represented  in  the  purchase. 
This  paper  writing  was  not  in  evidence.  One  of  the  commit- 
tee named  testified  on  the  hearing  in  this  garnishment  pro- 
ceeding, that  he  was  one  of  the  committee  to  bid  in  the 
railroad  for  the  new  organization ;  that  the  committee  turned 
the  whole  railroad  and  its  property  over  to  the  new  company 
when  it  was  organized ;  that  the  purchase  was  for  all  that 
came  in ;  that  all  the  bondholders  could  come  in ;  that  these 
twenty-eight  bonds  did  not  come  in,  and  some  others,  when 
they  turned  the  property  over  to  the  new  organization.  It 
appears  that  nothing  was  done  on  behalf  of  these  twenty- 
eight  bonds,  either  in  paying  the  assessment  of  five  dollars  on 
each  bond  to  pay  costs  and  expenses  of  foreclosure,  or  in 
coming  in  to  the  new  company  and  taking  stock  therein  for 
the  amount  found  due  upon  the  bonds,  at  one-half  such 
amount, — the  mode  of  formation  of  the  new  company. 

If  we  take  the  ex  parte  affidavits  introduced  on  the  con- 
firmation of  the  foreclosure  sale  as  proper  evidence  in  this 
case,  we  then  have  a  conflict  of  evidence  whether  the  pur- 
chase at  that  sale  was  for  and  on  behalf  of  all  the  bondhold- 
ers, or  of  only  certain  of  the  bondholders,  not  including  the 
holders  of  these  twenty-eight  bonds.  As  on  appeal  from  the 
Appellate  Court  we  do  not  review  any  determination  of  con- 
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troverted  facts,  but  only  questions  of  law,  in  the  absence  of 
anything  in  the  record  showing  what  was  the  finding  of  fact, 
we  must  take  it  to  have  been  in  the  way  most  favorable  for 
the  support  of  the  decision  made ;  and  in  the  present  case, 
that  the  property  was  not  purchased  at  the  foreclosure  sale 
for  and  on  behalf  of  all  the  bondholders,  but  for  and  on 
behalf  of  a  portion  of  them  only,  of  which  the  holders  of  these 
twenty-eight  bonds,  or  the  Galena  and  Southern  Wisconsin 
Kailroad  Company,  did  not  form  a  part. 

Not  perceiving  from  the  record  that  at  the  time  of  the 
service  of  process  on  the  garnishee,  or  since,  he  was  indebted 
to  such  railroad  company,  or  had  any  effects  or  estate  of  the 
company  in  his  possession,  custody  or  charge,  or  that  the 
company  itself  had  any  property  whatever,  the  judgment  of 
the  Appellate  Court. must  be  affirmed. 

>  Judgment  affirmed. 


William  Ilett  et  al. 

v. 

Thomas  F.  Collins  et  al. 

Filed  at  Ottawa  May  12,  1882. 

1.  Vendoe's  lien — waived  by  taking  collateral  security.  The  vendor 
of  real  estate,  by  taking  collateral  or  other  security  for  the  purchase  money, 
waives  his  lien  on  the  property  sold. 

2.  Same — lost  when  the  debt  is  barred  by  limitation.  Where  the  debt 
for  the  purchase  money  of  real  estate  is  barred  by  the  Statute  of  Limitations, 
no  vendor's  lien  can  exist  that  may  be  enforced. 

3.  Limitation — when  available  by  demurrer.  Where  the  fact  that  a 
debt  sought  to  be  collected  is  barred  by  the  Statute  of  Limitations,  appears 
on  the  face  of  the  bill,  advantage  may  be  taken  of  the  bar  on  demurrer. 

4.  Peactice  in  chanceey — setting  aside  dismissal  of  bill — how  far 
discretionary.  On  sustaining  a  demurrer  to  a  bill  in  chancery  the  court 
below  entered  an  order  dismissing  the  bill.     The  complainant,  at  the  same 
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term  of  court,  upon  reasons  assigned  and  supported  by  affidavit,  moved  the 
court  to  set  aside  the  order  of  dismissal.  The  motion  was  denied,  and  upon 
questioning  the  propriety  of  this  ruling,  it  was  held  to  be  within  the  sound 
discretion  of  the  chancellor  whether  he  will  set  aside  such  an  order  of  dis- 
missal, and  there  not  appearing  to  have  been  any  abuse  of  that  discretion,  the 
ruling  was  not  subject  to  review. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Superior  Court 
of  Cook  county ;  the  Hon.  John  A.  Jameson,  Judge,  presiding. 

Mr.  Morton  Culver,  for  the  plaintiffs  in  error : 

We  claim  the  demurrer  to  the  first  bill  ought  not  to  have 
been  sustained.  The  bill  alleges  fraud  on  the  part  of  the 
vendee,  and  although  this  court  has  not  passed  directly 
on  this  point,  still  it  intimates  that  a  lien  would  be  good. 
ConoverY.  Warren,  1  Gilm.  502;  Manly  v.  Slason,  21  Vt.  277; 
2  Washburn  on  Eeal  Prop.  91,  note. 

The  amended  bill,  we  think,  comes  directly  within  the  rule 
laid  down  in  this  State,  and  therefore  sustaining  the  de- 
murrer thereto  was  error.  Dyer  v.  Martin,  4  Scam.  146  ;  Con- 
over  v.  Warren,  1  Gilm.  498  ;  Trustees,  etc.  v.  Wright,  11  id. 
603;  Same  v.  Same,  12  id.  432;  Cowl  v.  Varnum,  37  id.  181; 
Wilson  v.  Lyon,  51  id.  166;   Carpenter  v.  Mitchell,  54  id.  126. 

The  court  erred  in  allowing  the  affidavit  of  Patrick  McHugh 
to  be  read,  on  motion  to  set  aside  the  order  of  dismissal,  in 
the  face  of  one  of  its  own  rules  that  no  affidavit  should  be  read 
unless  submitted  to  the  opposite  party ;  and  secondly,  because 
it  is  a  vicious  practice.     Mendell  v.  Kimball,  85  111.  582. 

If  the  bill,  as  amended,  is  good,  then  the  court  erred ;  and  if 
the  bill,  as  amended,  is  bad  in  some  special  point,  advantage 
can  only  be  taken  of  it,  as  a  general  rule,  by  special  demurrer. 

Mr.  P.  McHugh,  for  the  defendants  in  error : 
There  is  no  conflict  of  authority  that  the  vendor's  lien  is 
gone,  when  independent   security,   either  of  property  or  the 
responsibility   of   a  third   person,   is   taken   by   the   vendor. 
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Conover  v.  Warren  et  al.  1  Gilm.  498 ;  Coivl  v.  Vamum,  37 
111.  181  ;  Boynton  v.  Champlin,  42  id.  57;  Kirkham  v.  Boston, 
67  id.  599 ;  Andrus  v.  Coleman,  82  id.  26. 

The  staleness  of  the  alleged  lien  renders  the  bill  obnoxious 
to  a  demurrer.  The  vendor's  lien  ceases  when  the  debt,  on 
account  of  which  the  lien  is  claimed,  is  barred  by  the  statute. 
Jones  on  Mortgages,  sec.  218 ;  Borst  v.  Corey,  15  N.  Y.  505  ; 
Trotters  v.  Erwin,  27  Miss.  772 ;  2  Sugden  on  Vendors,  391, 
note  7. 

Where  it  appears  on  the  face  of  the  bill  (as  in  this  suit) 
that  the  cause  of  action  set  out  is  barred  by  the  Statute  of 
Limitations,  the  defendant  may  take  advantage  of  the  bar  by 
demurrer.  Story's  Eq.  PI.  sees.  484,  503,  571 ;  Hoare  v. 
Peck,  6  Simons,  51 ;  Foster  v.  Hudgson,  19  Yes.  180 ;  Wis- 
ner  v.  Bamett  et  al.  4  Wash.  631 ;  Caldwell  v.  Montgomery. 
8  Ga.  108. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  was  brought  by  William  Ilett  and 
Edward  ITartwell,  in  the  Superior  Court,  against  Thomas  F. 
Collins,  Emelie  F.  Collins,  and  others,  to  establish  a  vendor's 
lien,  and  subject  the  property  to  the  payment  of  the  purchase 
money  alleged  to  be  still  due  and  unpaid.  A  demurrer  to 
the  original  and  amended  bills  was  sustained,  and  the  bills 
dismissed.  That  decree,  on  the  appeal  of  complainants,  was 
affirmed  in  the  Appellate  Court  for  the  First  District,  and  now 
complainants  bring  the  case  to  this  court  on  error. 

It  is  alleged  in  the  original  bill,  that  in  June,  1873,  com- 
plainants, in  pursuance  with  a  verbal  agreement  made  with 
Thomas  F.  Collins,  conveyed  the  premises  to  Emelie  F.  Col- 
lins, wife  of  Thomas  F.  Collins,  in  consideration  of  the  sum 
of  $10,000,  to  be  paid  cash  in  hand ;  but  at  that  time  Thomas 
F.  Collins  represented  he  did  not  have  the  cash,  and  that  he 
would  pay  the  same  within  ninety  days,  and  further  repre- 
sented he  had  gas  stock  of  the  par  value  of  $10,000,  and 
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that  he  would  and  did  deposit  with  complainants  bonds  for 
the  same  as  collateral  security  for  the  purchase  money  of  the 
property  conveyed  to  his  wife,  and  that  after  protracted  liti- 
gation they  had  realized  about  $2000  on  the  gas  stock,  and 
that  the  balance  of  the  purchase  money  remained  unpaid. 
The  prayer  of  the  bill  is,  that  complainants  may  have  a  ven- 
dor's lien  upon  the  property  for  the  sum  due  them,  and  in 
default  of  payment  of  the  amount  that  should  be  found  due, 
that  the  premises  should  be  sold  in  the  usual  mode  of  pro- 
ceeding in  such  cases. 

In  sustaining  the  demurrer  to  the  original  bill  there  was 
no  error.  The  rule  of  law  is  definitely  settled,  in  this  State, 
that  where  the  vendor,  on  the  sale  of  real  estate,  takes  col- 
lateral or  other  security  for  the  purchase  money,  it  will  be 
regarded  as  a  waiver  of  any  lien  for  the  same  on  the  property 
itself.  Kirkham  v.  Boston,  67  111.  599,  and  cases  there  cited. 
It  is  apparent,  from  the  allegations  of  the  bill,  that  complain- 
ants relied  on  the  bonds  for  gas  stock  as  collateral  security 
for  the  purchase  money  of  the  property  conveyed  to  Mrs.  Col- 
lins. It  is  so  alleged,  and  the  intention  is  plainly  manifested 
by  efforts  of  complainants  to  collect  what  they  could  on  the 
gas  bonds.  Taking  such  collateral  security  was  a  clear  waiver 
by  the  vendors  of  any  lien  on  the  property  for  the  purchase 
money,  and  when  once  waived  it  can  not,  of  course,  be 
re-asserted  by  the  vendors. 

In  the  amended  bill  it  is  alleged  no  security  was  taken  for 
the  purchase  money  of  the  property  conveyed  to  defendants, 
but  that  it  all  remains  due  and  unpaid.  There  is,  however, 
a  sufficient  reason  why  the  demurrer  to  the  amended  bill  was 
properly  sustained.  It  will  be  noticed  the  conveyance  to 
defendants  was  made  in  June,  1873,  and  the  bill  in  this  case 
was  not  brought  until  July,  1879.  No  lien  was  reserved  in 
the  deed,  nor  was  the  purchase  money  evidenced  by  any 
writing.  It  is  clear,  therefore,  under  the  law  of  this  State, 
the  debt  itself  is  barred  by  the  Statute  of  Limitations,  and 
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where  the  debt  is  barred  no  lien  can  exist  that  can  be  enforced. 
The  fact  the  debt  is  barred  by  the  statute  appearing  on  the 
face  of  the  bill,  advantage  may  be  taken  of  the  bar  on  de- 
murrer. Story's  Eq.  PI.  sec.  484;  Foster  v.  Hodson,  19  Yes. 
180;  Hoare  v.  Peck,  6  Simons,  51. 

It  was  a  matter  within  the  sound  discretion  of  the  court 
whether  it  would  set  aside  the  order  of  dismissal  of  the  bill, 
on  the  motion  of  complainants,  made  at  the  same  term  of 
court  at  which  the  order  was  made,  for  the  reasons  set  forth 
in  the  affidavits  filed  in  support  of  the  motion.  There  was 
certainly  no  abuse  of  the  discretion  with  which  courts  are 
clothed  in  such  matters,  and  the  action  of  the  court  in  that 
regard  is  not  subject  to  review  in  this  court.  But  aside  from 
this  view  of  the  law,  on  looking  into  the  affidavits  filed  in 
support,  as  well  as  those  against,  the  motion,  as  may  be 
done,  it  appears  the  decision  of  the  court  was  entirely  proper. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 


William  Wilmerton 

v. 
William  N.  Phillips. 

Filed  at  Ottawa  May  12,  1882. 

1.  Eemoving  cloud  upon  title — reimbursing  purchaser  at  tax  sale — 
effect  of  illegality  of  tax.  Upon  bill  in  chancery  to  remove  a  cloud  upon 
the  title  to  land,  the  alleged  cloud  consisting  of  a  tax  deed,  the  defendant 
claiming  under  the  tax  deed,  and  who  was  the  purchaser  at  the  sale  of  the 
land  for  taxes,  insisted,  if  his  title  should  be  set  aside  he  ought  at  least  to 
be  reimbursed  the  amount  he  had  paid  at  the  tax  sale.  The  taxes  for  the 
non-payment  of  which  the  land  was  sold  had  been  assessed  upon  personal 
property  in  a  district  in  which  the  property  was  not  liable  to  the  assessment, 
so  there  was  no  obligation  on  the  part  of  the  owner  of  the  land  to  pay  them. 
Hence  the  entire  proceedings  concerning  the  levy  of  the  tax  and  the  sale  of 
the  land  therefor  were  void,  and  the  purchaser  at  the  tax  sale  was  not  enti- 
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tied  to  be  reimbursed  the  amount  he  paid  at  that  sale,  as  a  condition  to  the 
granting  of  the  relief  sought  by  the  bill. 

2.  Purchasers  at  tax  sales  are  bound  to  know  at  their  peril  that  the  sup- 
posed delinquent  is  in  truth  and  in  fact  a  delinquent, — that  he  has  been  law- 
fully assessed,  and  has  failed  to  make  payment. 

Appeal  from  the  Circuit  Court  of  Mercer  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Taliaferro  &  Connell,  for  the  appellant : 

Where  the  owner  of  land  seeks  to  have  a  tax  title  on  the 
same  set  aside  as  a  cloud  on  his  title,  he  must  first  pay  or 
offer  to  pay  the  amount  of  the  sale,  with  interest  thereon, 
and  the  subsequent  taxes  paid  by  the  holder  of  the  tax  cer- 
tificate or  deed.  Far  well  v.  Harding,  96  111.  32;  Phelps  et  al. 
v.  Harding,  87  id.  442. 

If  the  personal  tax  was  wrongfully  assessed,  the  remedy 
was  before  the  town  board  of  review,  or  before  the  county 
board.     Hurd's  Stat.  1881,  oh.  120,  sees.  86,  97. 

The  appellee  could,  and  ought  to,  have  appeared  before 
the  county  court  on  the  day  set  for  taking  judgment  against 
the  land  for  taxes.     Hurd's  Stat.  1881,  sec.  191. 

Appellee  was  notified  of  the  extension  of  this  tax  against 
the  lot,  in  accordance  with  sec.  183  of  the  Eevenue  law,  and 
wrote  a  letter  to  the  collector  absolutely  refusing  to  pay  the 
tax,  and  threatening  to  prosecute  the  collector  if  he  sold  the 
land  for  the  taxes.  He  can  not  sleep  upon  his  rights,  and 
let  all  legal  opportunities  pass  given  him  to  correct  an  illegal 
assessment,  and  then  claim  the  right  to  take  the  incumbrance 
off  without  reimbursing  the  purchaser  for  the  moneys  paid 
by  him,  without  notice  of  any  defect  in  the  proceedings. 

Messrs.  Bassett  &  Wharton,  for  the  appellee : 
The  only  point  seriously  urged  by  appellant  is,  that  the 
court  set  aside  the  tax  deed  without  requiring  appellee  to  pay 
him  the  money  he  had  paid  at  the  tax  sale.     The  cases  cited 
were  all  based  on  that  of  Reed  v.  Tyler,  56  111.  2S8. 
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In  all  these  cases  the  land  was  sold  for  taxes  due  on  the 
assessment  of  the  land,  and  the  titles  were  set  aside  because 
the  proceedings  to  sell  the  land  were  irregular  or  illegal.  In 
those  cases  the  owner  was  benefited  by  the  payment  of  taxes 
which  were  a  lien  on  his  land.  But  these  cases  have  no 
application  here,  because  the  assessment  here  and  the  levy 
of  the  tax  were  without  any  foundation,  and  were  a  fraud  on 
appellee.  He  had  no  property  in  the  township  liable  to 
assessment,  and  knew  nothing  of  the  assessment  until  long 
after  the  warrant  was  issued  for  the  collection  of  the  taxes. 
Having  no  property  in  the  town  liable  to  assessment,  the 
assessment  and  levy  of  taxes  will  be  enjoined  by  the  courts, 
without  the  imposition  of  terms.  Union  Trust  Co.  v.  Webber, 
86  111.  502;  Kimball  v.  Trust  Co.  89  id.  611;  Bank  of  Shaw- 
neetown  v.  Cooley,  77  id.  622  ;  Supervisors  v.  Webber,  53  id.  141. 

Lee  v.  Buggies,  52  111.  428,  is  a  case  precisely  in  point,  and 
the  court  distinguishes  that  case  from  Beed  v.  Tyler.  The 
same  principle  is  sustained  in  Comvell  v.  Watkins,  71  111. 
489 ;  Hodgen  v.  Gettings,  58  id.  431 ;  Stout  v.  Cook,  37  id. 
285 ;  Forman  v.  Stickney,  77  id.  579 ;  Lawrence  v.  Miller,  86 
id.  502 ;  Campbell  v.  McCohen,  41  id.  45 ;  Conklin  v.  Foster, 
57  id.  104. 

As  to  the  judgment  there  was  only  constructive  service. 
They  did  not  appear  and  defend,  and  therefore  are  not 
estopped  from  now  denying  the  validity  of  the  tax  and  judg- 
ment. Belleville  Nail  Co.  v.  Webber,  98  111.  399;  Tucker  v. 
Comvell,  67  id.  552;  Flower  v.  Elwood,  66  id.  434. 

The  appellant  can  not  claim  that  he  was  an  innocent 
purchaser.  The  rule  of  caveat  emptor  applies.  Comvell  v. 
Watkins,  71  111.  484. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  a  bill  to  set  aside  a  tax  deed  as  a  cloud  upon  the 
title  of  appellee  to  a  tract  of  land  situate  in  North  Henderson 
township,  Mercer  county,  this  State. 
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The  uncontroverted  facts  are,  that  the  assessor  of  said 
township  made  a  personal  property  assessment  against  Phil- 
lips, Carmichael  &  Co.,  for  the  year  1875,  upon  which  a  tax 
of  $99  was  levied  against  them.  This  tax  not  having  been 
paid,  the  same  was  extended  against  the  land  in  controversy, 
which  belonged  to  appellee,  who  was  at  the  time  a  member 
of  the  firm  of  Phillips,  Carmichael  &  Co.  The  land  was  sub- 
sequently sold  to  satisfy  this  tax,  appellant  becoming  the 
purchaser,  who  in  due  time  received  a  tax  deed  therefor. 
The  firm  of  Phillips,  Carmichael  &  Co.,  at  the  time  of  the 
assessment  and  tax  proceedings,  was  doing  business  in  Chi- 
cago, and  was  composed  of  appellee,  Thomas  S.  Phillips,  and 
George  S.  Carmichael,  appellee  being  a  resident  of  Gales- 
burg,  Knox  county,  and  the  other  members,  of  Chicago, 
where  the  partnership  business  was  carried  on.  Neither  the 
firm  nor  appellee,  at  the  time  of  said  assessment,  was  the 
owner  of  any  personal  estate  or  property  of  any  description 
in  said  township,  nor  was  said  firm,  or  either  of  the  members 
thereof,  doing  business  there  at  that  time,  nor  were  they,  or 
either  of  them,  liable  to  the  assessment  made  against  them. 
Under  these  facts  the  circuit  court  of  Mercer  county  held 
the  tax  proceedings,  culminating  in  a  tax  deed  to  appellee's 
land,  unauthorized  and  void,  and  thereupon  entered  a  decree 
accordingly. 

Appellant  brings  the  case  here  by  appeal,  and  asks  a 
reversal,  on  the  ground  appellee  did  not,  by  his  bill  or  other- 
wise, offer  to  reimburse  appellant  the  amount  paid  by  him 
for  the  land  at  the  tax  sale,  and  in  support  of  this  position 
his  counsel  cite  Farwell  v.  Harding,  96  111.  32 ;  Phelps  v. 
Harding,  87  id.  442 ;  Bamett  v.  Cline,  60  id.  205. 

The  cases  relied  on  are  not  applicable  to  the  facts  in  this 
case.  Had  appellee  been  under  any  legal  liability  or  obliga- 
tion to  pay  the  tax  for  which  the  land  in  this  case  was  sold, 
then  the  above  authorities  would  be  in  point,  but  such  is  not 
the  case.  As  we  have  already  seen,  neither  the  firm  of  Phil- 
6—103  III. 
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lips,  Carmichael  &  Co.,  nor  any  of  its  members,  were  liable  to 
a  personal  tax  assessment  in  the  township,  hence  the  assess- 
ment, levy,  and  all  proceedings  relating  to  the  matter,  were 
and  are  absolutely  null  and  void.  And  appellee  having  con- 
sequently incurred  no  liability  with  respect  to  the  same,  it 
would  be  simply  a  tax  upon  justice  to  deny  him  relief  except 
upon  the  condition  that  he  should  pay  a  sum  of  money  that 
he  never  owed,  and  which  he  was  therefore  under  no  legal  or 
moral  obligation  to  pay.  Purchasers  at  tax  sales,  while 
availing  themselves  of  the  opportunity  of  obtaining  highly 
remunerative  profits  on  small  investments,  are  bound  to  know 
at  their  peril,  when  purchasing  at  a  tax  sale,  that  the  supposed 
delinquent  is  in  truth  and  in  fact  a  delinquent, — that  he  has 
been  lawfully  assessed,  and  has  failed  to  make  payment,  etc. 
The  decree  of  the  circuit  court  was  clearly  right,  and  will 
therefore  be  affirmed.  ta  affirmed. 

Mr.  Justice  Walkeb  :  There  is  no  proof  that  complainant 
was  the  owner  of  the  land,  and  he  had  no  right  to  relief  unless 
he  proved  he  held  title.  A  mere  stranger  has  no  right  to  inter- 
meddle with  other  men's  titles  or  purchases  of  land  for  taxes. 

Mr.  Justice  Scott  :  I  do  not  concur  either  in  the  reason- 
ing or  the  conclusion  of  the  majority  opinion  of  the  court. 


Adam  Smith 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  May  12,  1882. 

1.  New  tkial— in  a  criminal  case.  The  guilt  or  innocence  of  the 
accused  in  a  criminal  case  is  always  a  question  for  the  jury,  and  their  finding 
will  seldom  be  disturbed  unless  when  it  is  manifest  that  they  have  been 
misled  by  the  instructions  of  the  court  to  the  prejudice  of  the  defendant. 
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2.  Larceny — possession  -of  stolen  goods  as  evidence  of  guilt.  Posses- 
sion of  property  recently  stolen  is  prima  facie  evidence  of  guilt,  and  is 
sufficient  to  warrant  a  conviction  for  its  larceny,  unless  the  attending  circum- 
stances or  other  evidence  so  far  overcome  the  presumption  thus  raised  as  to 
create  a  reasonable  doubt  of  the  guilt  of  the  accused,  when  an  acquittal 
should  follow. 

3.  Instruction — whether  it  assumes  facts.  On  the  trial  of  one  for 
larceny  of  goods,  the  possession  of  which  by  the  accused  four  days  after  the 
theft  was  not  disputed,  the  court  instructed  the  jury  "that  the  possession  of 
stolen  property  soon  after  the  commission  of  the  theft  is  prima  facie 
evidence  that  the  person  in  whose  possession  it  is  found  is  guilty  of  the 
wrongful  taking,  and  is  sufficient  to  warrant  a  conviction,  unless  the  other 
evidence  in  the  case  or  the  surrounding  circumstances  are  such  as  to  raise  a 
reasonable  doubt  of  such  guilt:"  Held,  that  the  instruction  was  proper,  and 
not  open  to  the  objection  that  it  assumed  the  existence  of  any  fact  necessary 
to  be  proven  which  was  disputed  on  the  trial. 

Writ  of  Error  to   the  Criminal  Court  of   Cook  county; 
the  Hon.  Murray  F.  Tuley,  Judge,  presiding. 


Messrs.  Forrest  &  May,  for  the  plaintiff  in  error : 

It  is  error  to  charge  the  jury  that  the  possession  of  property 
recently  stolen  is  prima  facie  evidence  of  guilt.  The  rule  is, 
that  the  possession  of  property  recently  stolen  is  evidence 
against  the  accused,  which,  like  other  evidence,  is  to  be  taken 
and  considered  by  the  jury  in  connection  with  the  other  testi- 
mony in  the  case.  Thompson  v.  State,  43  Texas,  268 ;  2 
Bishop's  Crim.  Procedure,  (3d  ed.)  sec.  740 ;  State  v.  Hodge, 
50  N.  H.  510 ;  Smith  v.  State,  58  Ind.  340. 

That  such  possession  does  not  change  the  burden  of  proof 
to  the  defendant,  see  2  Bishop's  Crim.  Procedure,  sec.  743 ; 
Stover  v.  People,  56  N.  Y.  315 ;  State  v.  Hodge,  50  N.  H.  517. 

Mr.  Luther  Laflin  Mills,  State's  Attorney  of  Cook  county, 
and  Mr.  Geo.  C.  Ingham,  Assistant  State's  Attorney,  for  the 
People : 

Whatever  may  be  the  law  in  some  States,  it  is  settled,  in 
this  as  well  as  many  other  States,  that  the  recent  possession 
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of  stolen  property,  unexplained,  is  of  itself  prima  facie  evi- 
dence of  guilt.     Comfort  v.  People,  54  111.  404. 

The  instruction  is  almost  in  the  very  language  of  the  court 
in  the  case  cited. 

The  possession  of  fruits  of  crime  recently  after  its  com- 
mission is  prima  facie  evidence  of  guilty  possession,  and  if 
unexplained,  is  conclusive.  This  presumption  applies  to 
other  crimes,  such  as  arson,  murder  accompanied  by  rob- 
bery, etc.  1  Greenleaf  on  Evidence,  sec.  34;  State  v.  Cassidy, 
12  Kan.  550;  1  Hawley's  Am.  Crim.  Kep.  568;  Tucker  v. 
State,  57  Ga.  456;  Belote's  case,  36  Miss.  120;  Foster  v.  State, 
52  id.  695 ;  Smothers  v.  State,  46  Ind.  450 ;  Crilly  v.  State,  20 
Wis.  231;  State  v.  Williams,  54  Mo.  170;  Jones  v.  State,  12 
111.  259;  State  v.  Weston,  9  Conn.  527;  State  v.  Brewster,  7 
Vt.  118;  Maynard  v.  State,  46  Ala.  85;  Commonwealth  v. 
Randall,  119  Mass.  107;  State  v.  Merrick,  19  Maine,  398; 
State  v.  Turner,  65  N.  C.  592. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Accused  was  indicted  for  larceny  of  a  wagon,  and  on  a  trial 
had  in  the  Criminal  Court  of  Cook  county,  was  found  guilty, 
and  sentenced  to  a  term  of  imprisonment  in  the  penitentiary. 
Evidence  was  introduced  tending  to  establish  facts  that  show 
his  guilt,  and  it  is  not  claimed  that  on  the  testimony  found 
in  the  record  a  new  trial  should  be  awarded  had  there  been 
no  error  in  the  instructions  given  on  behalf  of  the  prosecu- 
tion calculated  to  mislead  the  jury.  The  guilt  or  innocence 
of  the  accused  is  always  a  question  for  the  jury,  and  their 
finding  will  seldom  be  disturbed,  unless  where  it  is  manifest 
they  have  been  misled  by  the  instructions  of  the  court  to  the 
prejudice  of  defendant. 

The  instruction  given  on  behalf  of  the  People,  the  correct- 
ness of  which  is  called  in  question  both  in  the  argument  and 
on  the  assignment  of  error,  is  as  follows : 
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"The  court  instructs  the  jury  that  the  possession  of  stolen 
property  soon  after  the  commission  of  the  theft  is  prima 
facie  evidence  that  the  person  in  whose  possession  it  is  found 
is  guilty  of  the  wrongful  taking,  and  is  sufficient  to  warrant  a 
conviction,  unless  the  other  evidence  in  the  case  or  the  sur- 
rounding circumstances  are  such  as  to  raise  a  reasonable 
doubt  of  such  guilt." 

There  is  no  doubt  there  are  contradictory  decisions  on  this 
branch  of  the  law,  but  in  this  State  it  is  certainly  settled  that 
possession  of  property  recently  stolen  is  prima  facie  evidence 
of  guilt,  and  is  sufficient  to  warrant  a  conviction  unless  the 
attending  circumstances  or  other  evidence  so  far  overcome 
the  presumption  thus  raised  as  to  create  a  reasonable  doubt 
of  the  guilt  of  the  accused,  when,  of  course,  an  acquittal 
should  follow.  This  principle  is  so  definitely  determined  by 
the  decision  of  this  court  in  Comfort  v.  The  People,  54  111. 
404,  it  need  not  now  be  discussed  as  a  new  question. 

The  instruction  as  given  states  the  law  nearly  in  the  pre- 
cise terms  it  is  declared  by  this  court  to  be.  Nor  is  it  sub- 
ject to  the  objection  it  assumes  any  fact  to  be  proved  that 
was  a  matter  of  contention  at  the  trial.  It  can  not  be  said 
it  assumes  the  existence  of  any  fact,  unless  it  was  the  pos- 
session of  the  property  recently  after  it  was  stolen.  That 
fact  was  proven  by  the  People,  and  the  accused  admitted  it 
came  to  his  possession  within  four  days  after  it  was  proven 
to  have  been  stolen  from  the  owner.  Even  if  the  instruction 
assumes  the  property  was  found  in  the  possession  of  defend- 
ant shortly  after  it  was  stolen,  that  fact  was  not  in  dispute, 
and  it  certainly  did  the  accused  no  harm.  It  was  fairly  left 
to  the  jury  to  find  whether  the  other  evidence  and  circum- 
stances proven  either  by  defendant  or  the  People,  sufficiently 
overcame  the  presumption  of  guilt  raised  by  proof  of  posses- 
sion of  the  stolen  property  shortly  after  the  theft  had  been 
committed. 
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The  facts  the  evidence  tends  to  establish  show  the  guilt  of 
the  accused  past  all  reasonable  doubt,  and  as  the  law  applica- 
ble to  the  facts  was  fairly  given  to  the  jury,  there  is  no  ground 
for  setting  aside  the  verdict.     The  judgment  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Dickey  :  I  think  it  error  to  charge  a  jury  that 
any  given  circumstance  is  "sufficient  to  warrant  a  conviction. " 
That  is  always  a  question  of  fact,  not  of  law. 


Peter  Papin  et  al. 

v. 
Albert  E.  Goodrich  et  al. 

Filed  at  Ottawa  May  12,  1882. 

1.  Contract — sale  of  land — as  to  precedent  or  contemporaneous  acts 
of  the  vendor  and  purchaser,  respectively.  Where  a  written  offer  to  pur- 
chase real  estate  is  accepted,  the  purchaser  proposing  to  pay  $35,000  in  cash 
on  or  before  a  certain  day  named,  and  to  assume  the  payment  of  a  mortgage 
on  the  property,  possession  to  be  given  on  the  cash  payment,  and  a  mortgage 
to  be  given  on  the  premises  for  the  deferred  payments,  the  payment  of  the 
$35,000  must  precede  the  right  of  the  purchaser  to  receive  a  deed,  and  the 
execution  of  such  deed  must  precede  or  be  contemporaneous  with  the  execu- 
tion of  the  mortgage  to  secure  the  deferred  payments. 

2.  Same — excuse  for  non-performance  by  purchaser — use  of  insulting 
language  by  vendor — inability  of  vendor  to  perform.  The  use  of  insult- 
ing, disagreeable  and  irritating  language  by  a  vendor  of  real  estate,  when 
approached  on  the  subject  of  the  contract  by  the  purchaser,  affords  no  excuse 
for  any  relaxation  on  the  part  of  the  latter  or  his  assignee  in  preparing  and 
offering  to  carry  out  the  contract.  If  the  vendor,  before  the  day  of  payment, 
has  put  it  out  of  his  power  to  perform  his  part  of  the  contract,  payment, 
or  an  offer  to  pay  unqualifiedly,  would,  doubtless,  be  excused. 

3.  Same— failure  on  part  of  vendor  to  fix  the  time  for  doing  an  act 
connected  with  sale — as  excusing  tender  of  payment  by  purchaser  on  the 
day  fixed  therefor.  In  a  contract  for  the  sale  of  a  hotel  and  all  the  furniture 
belonging  thereto,  at  a  definite  and  fixed  price,  an  inventory  of  the  furniture 
to  be  furnished  by  the  vendor,  in  which  contract  a  payment  is  provided  to 
be  made  on  or  before  a  day.  named,  a  refusal  on  the  part  of  the  vendor  to 
set  a  time  for  taking  the  inventory  affords  no  excuse  for  not  making  the 
payment  at  the  proper  time,  or  an  unqualified  tender  of  the  same,  as  the 
taking  of  the  inventory  could  have  nothing  to  do  with  fixing  and  making 
more  definite  the  duties  of  either  party,  such  as  determining,  the  price,  or 
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amount  of  payments.  In  such  case  the  making  of  the  inventory  is  merely  a 
separation  and  identification  of  the  property,  and  a  part  of  the  surrendering 
of  possession. 

4.  Same — right  of  purchaser  to  inspect  deed  before  paying  purchase 
money.  In  the  absence  of  any  clause  in  a  contract  of  purchase  of  property 
to  that  effect,  the  purchaser  will  have  no  right  to  a  personal  inspection  of  the 
vendor's  deed  before  making  the  payment  upon  which  he  is  to  receive  a 
conveyance. 

5.  Same — proof  of  custom  on  that  subject.  There  is  no  error  in  refus- 
ing proof  of  a  custom  in  a  particular  place  to  afford  a  purchaser  of  land  an 
opportunity  to  inspect  his  vendor's  deed  before  making  payment,  when  no 
offer  is  made  to  show  that  it  was  uniform,  long  established,  generally  acqui- 
esced in,  and  so  well  known  as  to  induce  the  belief  that  the  parties  contracted 
with  reference  to  it. 

6.  Same — refusal  of  vendor  to  permit  purchaser  to  inspect  deed  before 
payment — effect  on  the  rights  of  the  parties.  Where,  by  a  contract,  the 
purchaser  of  real  estate  is  required  on  a  certain  day  to  make  a  payment,  and 
the  vendor  to  convey,  the  purchaser,  on  the  day  before  the  day  fixed,  offered 
to  make  the  payment  upon  inspection  of  the  vendor's  deed,  if  it  should  prove 
satisfactory,  and  the  vendor  refused  to  allow  an  inspection,  though  stating  he 
had  the  same  prepared  ready  for  delivery  on  payment,  the  court  say  they  do 
not  hold  the  vendor  made  a  sufficient  tender  of  a  deed,  or  manifested  such  a 
willingness  to  comply  with  his  contract  as  to  have  authorized  him  then,  on 
the  refusal  of  the  purchaser  to  perform,  to  have  filed  a  bill  to  cancel  the 
contract. 

7.  Under  a  contract  for  the  sale  and  conveyance  of  real  estate,  the  pur- 
chaser was  to  make  a  payment  on  or  before  a  day  named,  when  the  vendor 
was  to  deliver  the  conveyance.  On  the  day  preceding  this  day,  the  assignee 
of  the  purchaser,  having  the  money  necessary,  offered  to  pay  it,  if,  upon 
inspection  of  the  deed,  it  should  prove  satisfactory,  which  inspection  the 
vendor  refused,  but  offered  to  deliver  the  same  on  deposit  of  the  money  with 
his  banker,  which  the  assignee  refused  to  do:  Held,  that  neither  party  was 
relieved  from  his  obligation  under  the  contract  by  what  then  transpired. 

8.  Same — as  to  furnishing  abstract  of  title — specific  reason  for  refusal 
of  purchaser  to  perform.  "Where  a  contract  of  purchase  provides  that  the 
vendor  is  to  furnish  an  abstract  of  title,  and  notice  is  given  where  such 
abstract  may  be  found  and  inspected,  the  failure  of  the  vendor  to  furnish  the 
same,  when  no  objection  is  urged  at  the  time,  will  not  authorize  the  pur- 
chaser to  rescind,  and  his  refusal  to  perform  is  placed  on  another  ground 
which  is  untenable. 

9.  Peactice — time  to  object.  Where  no  objection  is  taken  in  the  court 
below  to  amending  a  bill  for  the  specific  performance  of  a  contract  for  the 
sale  of  real  estate,  so  as  to  seek  a  cancellation  of  the  contract,  it  can  not  be 
urged  as  a  ground  of  error  in  a  court  of  review. 
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10.  Amendment — of  bill  changing  prayer  for  relief  of  a  different  kind. 
There  is  no  error  in  allowing  an  amendment  of  a  bill  by  a  vendor  of  property 
for  the  specific  performance  of  the  contract  by  changing  the  prayer  for  a 
cancellation  of  the  contract.  The  defendant  has  no  vested  right  in  the 
phraseology  of  the  bill. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ; .  the  Hon.  George  Gardner,  Judge,  presiding. 

Mr.  James  Felch,  and  Mr.  Geo.  L.  Thatcher,  for  the 
appellants : 

A  party,  to  have  a  specific  performance  of  a  contract,  or 
its  rescission  by  the  court  for  the  failure  of  the  other  party 
to  perform,  must  be  in  no  default  himself.  Piper  v.  Stocker 
et  al.  2  Grant's  Cases,  116;  Boon  v.  Missouri  Iron  Co.  IT 
How.  343 ;  Doyle  v.  Teas,  4  Scam.  265 ;  Stone  v.  Sprague, 
20  Barb.  509  ;  Bellinger  v.  Kitts,  6  id.  274 ;  Henry  v.  Raiman, 
25  Pa.  St.  354;  Hungate  v.  Rankin,  20111.  642;  Bourland  v. 
Sickles,  26  id.  498 ;  Clark  v.  Weis,  87  id.  440 ;  Hough  v. 
Rawson,  17  id.  588;  Smith  v.  Lamb,  26  id.  396;  State 
v.  McCauley,  15  Cal.  458. 

The  complainant  should  not  have  been  allowed,  by  way  of 
amendment,  to  wholly  change  the  object  of  his  bill,  by  with- 
drawing his  offer  to  perform  and  ask  for  a  rescission  of  the 
contract.  Shields  v.  Barrow,  17  How.  143  ;  Purvill  v.  McKin- 
ley,  9  Gratt.  1. 

If  a  plaintiff  makes  a  gratuitous  offer  by  his  bill,  he  can 
not  afterwards  withdraw  it.  1  Daniell's  Chancery  Practice, 
387. 

Messrs.  Cook  &  Upton,  for  the  appellees : 

A  vendee  is  not  entitled  to  a  deed  until  he  has  made  pay- 
ment in  full,  unless  the  contract  provides  otherwise.  Terry 
v.  George,  37  Miss.  539 ;  Doyle  v.  Teas,  4  Scam.  203 ;  Headley 
v.  Shaw,  39  111.  354 ;  Robb  v.  Montgomery,  20  Johns.  15 ;  Sug- 
den  on  Vendors,  241,  note  e. 
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It  is  the  duty  of  the  vendor  to  prepare  the  deed,  but  he  is 
entitled  to  a  reasonable  time  to  do  so  after  demand,  and  is 
not  in  default  until  called  upon  for  it  a  second  time.  Fuller 
v.  Williams,  7  Cow.  57 ;  Fuller  v.  Hubbard,  6  id.  1 ;  Con- 
nelly v.  Pierce,  7  Wend.  129 ;   Welh  v.  Smith,  2  Edw.  Ch.  78. 

That  an  amendment  of  a  bill  for  a  specific  performance  to 
one  asking  a  rescission  of  the  contract,  is  proper,  see  Jefferson 
v.  Kennard,  77  111.  246. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  by  Albert  E.  Goodrich,  against 
Peter  Papin,  David  H.  Keyes  and  Enos  Slosson,  to  cancel  a 
certain  contract  for  the  sale  of  what  is  known  as  the  "Gardner 
House, "  in  the  city  of  Chicago,  evidenced  by  the  following 
instruments  in  writing : 

"South  Franklin  Street,  Chicago,  Sept.  27,  '80. 
"A.  E.  Goodrich,  Esq.,  City: 

"Dear  Sir — From  the  interviews  and  conferences  I  had 
with  your  agent,  E.  Slosson,  Esq.,  and  yourself,  upon  the 
negotiation  for  the  purchase  of  the  Gardner  House  property 
and  appurtenances,  of  which  you  are  the  owner,  I  hereby 
make  you  the  following  proposition:  To  purchase  said 
property  from  you  for  the  sum  of  two  hundred  and  twenty 
thousand  ($220,000)  dollars,  abstracts  of  title  to  be  furnished 
by  you,  and  payments  to  be  made  as  follows :  Thirty-five 
thousand  ($35,000)  cash,  on  or  before  January  1,  1881,  and 
to  enter  into  possession  of  said  property  as  soon  as  the  said 
cash  payment  is  made,  with  all  appurtenances,  furniture, 
utensils  and  fixtures  as  now  exist  in  the  house,  of  which  an 
inventory  to  be  made  collectively,  between  our  respective 
agents,  as  soon  as  you  have  accepted  my  proposition ;  said 
purchase  subject  to  a  first  mortgage  of  ninety  thousand 
($90,000)  dollars  on  the  building  and  furniture  of  the  hotel, 
and  to  be  paid  from  the  purchase  money  on  the  first  of  Octo- 
ber, 1886,  and  bearing  six  per  cent  interest  per  annum;  and 
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by  taking  possession  of  the  premises  on  or  before  the  first 
day  of  January,  1881,  after  the  first  cash  payment  of  $35,000 
is  made.  I  will  give,  or  cause  to  be  given,  a  second  mort- 
gage on  said  building  and  appurtenances  for  the  balance, 
one  hundred  thousand  ($100,000)  dollars,  of  which  the  pay- 
ment is  to  be  made  as  follows,  said  mortgage  to  be  released 
gradually,  as  the  payments  are  made :  $10,000  on  or  before 
January  1,  1882;  $10,000  on  or  before  January  1,  1883; 
$10,000  on  or  before  January  1,  1884;  $10,000  on  or  before 
January  1,  1885;  $10,000  on  or  before  January  1,  1887; 
$10,000  on  or  before  January  1,  1888 ;  $10,000  on  or  before 
January  1,  1889;  $10,000  on  or  before  January  1,  1890; 
$10,000  on  or  before  January  1,  1891 ;  $10,000  on  or  before 
January  1,  1892.  Total,  $100,000,  the  whole  bearing  six 
per  cent  interest  (interest  payable  semi-annually)  on  all 
deferred  payments  until  paid  for. 

Eespectfully, 

Peter  Papin. 

"(Interest  payable  semi-annually) ;  payments  to  be  applied 
as  A.  E.  Goodrich  or  assignee  may  direct. 

A.  E.  Goodrich. 
"Accepted  as  above.  Peter  pApm_„ 

By  the  terms  of  this  contract  the  payment  of  the  $35,000 
must  precede  the  execution  of  a  deed  by  Goodrich  and  wife 
to  Papin,  and,  necessarily,  the  execution  of  that  deed  must 
precede,  or  be  concurrent  with,  the  execution  of  the  mortgage 
by  Papin  to  Goodrich  to  secure  the  deferred  payments,  for 
until  he  had  title  conveyed  to  him  he  could  have  nothing  to 
mortgage. 

We  are  unable  to  say  the  courts  below  were  unwarranted 
by  the  evidence  in  finding  that,  after  Papin  had  assigned  his 
interest  in  the  contract  to  Keyes,  and  about  the  20th  of 
January,  1881,  complainant  was  ready  and  willing,  and 
offered,  to  comply  with  his  part  of  the   contract,   but  that 
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Keyes  then  refused  to  carry  out  the  contract  on  the  other 
side,  alleging  that  it  was  then  too  late.  This  is  shown  in 
substance  by  the  testimony  of  Cook  and  Philo,  and  we  are 
unable  to  say  that  their  testimony  is  overcome  by  other  evi- 
dence on  the  part  of  the  defendants.  The  real  controversy, 
as  we  understand  the  arguments  of  counsel,  is,  whether  prior 
to  that  time  Papin  or  Keyes  had  been  ready  and  willing  to 
carry  out  the  contract,  and  offered  to  do  so,  but  Goodrich 
was  unable  or  unwilling,  and  on  his  part  refused  to  do  so, 
and  thus  justified  the  subsequent  refusal  on  their  part. 

It  is  shown  by  Douglass,  an  attorney  for  Papin,  that  on 
the  Wednesday  next  preceding  the  last  day  of  December, 
1880,  which  was,  probably,  the  29th  of  the  month,  he  called 
upon  Goodrich  to  have  him  set  a  day  for  the  meeting  of  the 
parties  to  carry  out  or  execute  the  provisions  of  the  contract, 
but  that  Goodrich  refused  to  name  a  day,  and  was  insulting 
and  denunciatory  in  his  language.  Goodrich  then  expressed 
the  belief  that  those  professing  to  wish  to  carry  out  the  con- 
tract had  no  money,  and  said  that  he  knew  Papin  was  a 
scoundrel.  However  disagreeable  and  irritating  this  language 
of  Goodrich  was,  it  afforded  no  excuse  for  any  relaxation  on 
the  part  of  Papin,  or  those  wishing  to  occupy  his  place  in  the 
contract,  in  preparing  and  offering  to  carry  out  the  contract. 
There  needed  no  day  to  be  fixed  for  the  meeting  of  the  par- 
ties to  carry  out  or  execute  the  contract.  The  contract  itself 
provided  the  $35,000  in  cash  must  be  paid  on  or  before  the 
first  day  of  January,  1881,  and  possession  was  to  be  taken 
after  that  payment  was  made.  Until  that  payment  was 
made,  Goodrich  had  nothing  to  do.  It  is  true  the  contract 
provided  for  the  taking  of  an  inventory  of  the  furniture,  etc., 
in  the  house,  but  since  this  had  nothing  to  do  with  fixing 
and  making  more  definite  the  duties  of  either  party  to  the 
contract, — such  as  determining  prices  or  amounts  of  pay- 
ments,— we  must  presume  it  was  only  intended  as  a  means 
of  identification, — separating  or  setting  apart  this  particular 
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property, — and  so  would,  necessarily,  have  to  be  a  part  of 
the  process  or  operation  of  surrendering  possession  of  the 
property.  It  was  the  duty  of  Papin,  or  those  representing 
him,  when  ready  to  carry  out  the  contract,  on  or  before  the 
first  of  January,  1881,  to  go  to  Goodrich  and  make  the  pay- 
ment, or  at  least  offer  unqualifiedly  to  do  so.  If  Goodrich 
meanwhile  had  put  it  out  of  his  power  to  carry  out  the  con- 
tract, this  would  doubtless  be  excused,  but  that  is  not  pre- 
tended here. 

The  proof  shows  that  on  the  31st  of  December,  1880, 
Keyes  procured  $35,000,  which  was  carried  to  the  Gardner 
House,  and  Goodrich  was  then  notified  that  the  money  was 
ready  to  be  paid  to  him ;  that  Goodrich  proposed  that  the 
parties  should  go  with  him  to  the  First  National  Bank,  and 
the  transaction  could  be  closed  up  there  and  the  papers 
passed.  The  parties  all  then  went  to  the  First  National 
Bank.  Goodrich  •  seems  to  have  been  excited,  and  somewhat 
intemperate  in  speech,  and  he  expressed  doubts  about  the 
other  party  really  having  the  money  with  which  to  make  the 
payment  of  the  $35,000.  He  claimed  to  have  his  deed  ready, 
and  they  asked  to  see  it,  but  he  refused.  They  professed  to 
be  ready  and  willing,  and  the  proof  shows  they  had  with 
them  $35,000,  to  make  that  payment,  if,  on  inspecting  his 
deed,  it  should  prove  to  be  satisfactory.  He  requested  that 
they  would  pay  the  money  into  the  hands  of  the  cashier  of 
the  First  National  Bank,  to  whom  there  seems  to  have  been 
no  personal  objection,  saying  that  he  would  then  deliver  the 
deed.     This  they  refused  to  do. 

Had  Papin,  or  those  representing  him,  the  right  to  inspect 
the  deed  of  Goodrich  for  the  property  before  paying  the 
$35,000?  It  has  been  seen  the  contract  contains  no  provi- 
sion to  that  effect,  and  that  even  the  execution  of  a  deed  is 
not  expressly  provided  for,  but  is  simply  inferred  as  a  con- 
clusion of  law ;  but  that  inference  is  also  that  the  money  is 
first  to  be  paid.     Until  after  that  is  done  possession  is  not  to 
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be  given,  and  no  legal  duty  arises  to  execute  a  deed.  Clearly 
there  can  be  no  right  to  inspect  a  deed  before  there  is  a  legal 
duty  on  the  opposite  party  to  have  it  made,  and  ready  to  be 
delivered. 

An  offer  was  made  to  prove  that  there  was  a  custom  in 
Chicago  to  afford  purchasers  an  opportunity  to  inspect  the 
deed  before  requiring  them  to  make  payment.  This  was 
properly  excluded  by  the  court.  There  was  no  offer  to  prove 
that  it  was  uniform,  long  established,  generally  acquiesced 
in,  and  so  well  known  as  to  induce  the  belief  that  the  parties 
contracted  with  reference  to  it.  Turner  v.  Daiuson  et  al.  50 
111.  85 ;  Packard  et  al.  v.  Van  Schoick,  58  id.  81.  Besides,  it 
is  impossible  there  could  be  a  custom  to  allow  a  party  to 
inspect  a  deed  at  a  time  when  there  is  no  legal  duty  to  have 
such  deed  made  and  ready  to  be  delivered. 

It  is  not  to  be  understood  that,  under  the  evidence,  we 
hold  that  Goodrich  made  a  sufficient  tender  of  a  deed,  or 
manifested  such  a  willingness  to  go  on  and  comply  with  his 
contract  at  that  time,  as  to  have  authorized  him  then  to  have 
filed  a  bill  to  cancel.  In  that  event  the  burden  would  have 
been  upon  him,  and  it  would  have  then  been  necessary  for 
him  to  have  shown  ability,  readiness,  willingness,  etc.,  to 
carry  out  the  contract.  But  the  defendants  here  seek  to 
justify  a  refusal  subsequently  to  comply  with  the  contract, 
on  the  ground  that  what  they  here  did  exonerated  them 
from  all  further  obligations  in  that  regard,  and  necessarily, 
therefore,  the  burden  is  upon  them  to  show  that  what  they 
claim  is  such  exoneration,  is  so  in  fact.  The  principle  that 
ability  and  readiness  to  perform,  and  notice  thereof  to  the 
opposite  party,  excuses  actual  performance  or  a  formal  ten- 
der, can  have  no  application,  because  it  was  neither  shown 
that  Goodrich  was  unable  to  perform,  nor  that  he  excused  or 
waived  the  defendant's  performance.  In  our  opinion  neither 
party,  by  what  transpired  on  the  31st  of  December,  1880, 
was  relieved  from  his  obligations  under  the  contract.    There- 


94  Papin  et  al.  v.  Goodrich  et  al.  [May 

Opinion  of  the  Court. 

after  the  contract  stood  as  if  nothing  had  been  done  or  said 
at  that  time. 

Some  objection  is  taken  that  the  abstract  was  not  properly 
furnished  or  presented  by  Goodrich.  It  is  sufficient  to  say, 
in  that  respect,  no  objection  of  that  kind  was  urged  at  the 
time.  The  abstract  was  in  the  hands  of  Wright  &  Tyrrell, 
and  held  by  them  because  they  held  the  loan  on  the  property 
of  $90,000,  which  Papin,  by  the  terms  of  the  contract,  was 
bound  to  pay.  Keyes  was  notified  where  the  abstract  was, 
and  that  it  could  be  examined  there  at  any  time.  No  objec- 
tion was  made  to  this,  but  Goodrich  was  notified  that  he 
declined  to  carry  the  contract  out  because  it  was  then  too 
late. 

The  bill,  as  first  filed,  prayed  for  specific  performance  of 
the  contract,  but  by  a  subsequent  amendment,  made  by  leave 
of  the  court,  the  prayer  was  changed  to  that  of  cancellation 
of  the  contract.  This  is  now  urged  as  error.  No  objection 
of  this  kind  was  interposed  in  the  circuit  court.  On  the  con- 
trary, the  defendants  there  answered  the  bill  as  amended, 
and  tried  the  case  without  bringing  forward  this,  objection. 
It  is  now  too  late  to  urge  it,  even  if  it  were,  if  interposed  in 
apt  time,  a  valid  objection.  But  we  do  not  see  why,  treating 
it  as  a  question  properly  before  us,  the  amendment  was  not 
properly  allowed.  The  defendants  had  no  vested  rights  in 
the  phraseology  or  form  of  the  bill.  Jefferson  v.  Kennard,  77 
111.  246. 

We  perceive  no  cause  to  disturb  the  decree  of  the  circuit 
court.     The  decree  of  the  Appellate  Court  is  affirmed. 

Decree  affirmed. 
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Margaret  Ennis 

v. 
Lawrence  M.  Ennis  et  al. 

Filed  at  Ottawa  May  12,  1882. 

1.  Wkit  OF  eeeok — to  the  probate  court.  A  writ  of  error  will  not  lie 
from  this  court  to  a  probate  court  in  cases  where  an  appeal  from  the  judg- 
ment is  allowed  to  the  circuit  court. 

2.  Appeal— from  probate  court  to  circuit  court.  An  appeal  being  given 
from  the  final  orders,  judgments,  etc.,  of  the  probate  court  to  the  circuit 
court,  except  in  proceedings  of  administrators  fo'sell  land  to  pay  debts,  this 
court  will  not  entertain  a  writ  of  error  to  the  probate  court  to  review  an  order 
dividing  a  widow's  award  between  herself  and  her  minor  children. 

Writ  of  Error  to  the  Probate  Court  of  Cook  county ;  the 
Hon.  Joshua  C.  Knickerbocker,  Judge,  presiding. 

Messrs.  M.  A.  Eorke  &  Son,  for  the  plaintiff  in  error,  on 
the  question  of  jurisdiction,  made  the  following  points : 

The  writ  of  error  in  this  case  will  lie  as  a  common  law 
writ  of  error,  and  under  the  constitution.  None  could  be 
issued  out  of  the  Appellate  Court.  Haines  v.  People,  97  111. 
161 ;  Hall  v.  Thode,  75  id.  173 ;  Peak  v.  People,  76  id.  289 ; 
Village  of  Hyde  Park  v.  Dunham,  85  id.  569  ;  Stuart  v.  People, 
3  Scam.  395  ;  Story  v.  People,  79  111.  45.  See,  also,  Unknown 
Heirs  of  Langivorthy  v.  Baker,  23  111.  484 ;  Fitzpatriek  v.  City 
of  Joliet,  87  id.  58. 

No  appeal  is  allowed  from  the  decision  of  the  probate  court 
illegally  apportioning  a  widow's  award,  to  the  circuit  court. 
Probate  Cdurt  act,  Hurd's  Stat.  1881,  p.  353,  sec.  11 ;  Lill  v. 
Brant,  1  Bradw.  266 ;  Haines  v.  People,  97  111.  162 ;  Peak 
v.  People,  71  id.  278 ;  Shirk  v.  Trainer,  20  id.  301 ;  Beesman 
v.  City  of  Peoria,  16  id.  484;  Williams  v.  Bladenship,  12  id. 
122 ;  Gunn  v.  Rogers,  4  Gilm.  131 ;  Allen  v.  Belcher,  3  id. 
594. 
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No  appeal  could  have  been  taken  under  section  68  of  the 
Administration  act,  as  that  relates  to  cases  of  claims  allowed 
or  rejected,  and  applies  only  to  county  courts. 

The  writ  of  error  could  not  have  been  sued  out  of  the 
Appellate  Court.  'Art.  6,  sec.  11,  relating  to  Appellate  Courts, 
contains  no  provision  in  regard  to  appeals  or  writs  of  error  to 
or  from  the  Appellate  Courts,   to  or  from  the  probate  court. 

It  follows  that  when  the  probate  court  exceeds  its  jurisdic- 
tion, and  enters  a  final  order  depriving  a  person  of  property 
rights,  and  no  mode  of  appeal  exists,  as  in  this  case,  a  writ 
of  error  lies,  by  virtue  of  the  constitution  and  the  common 
law,  from  this  court.  Haines  v.  People,  97  111.  172 ;  Hall  v. 
Thode,  75  id.  173. 

Mr.  Lawrence  M.  Ennis,  and  Mr.  Frank  W.  Walker,  for 
the  defendants  in  error : 

The  writ  of  error  will  not  lie,  an  appeal  to  the  circuit  court 
being  allowed  by  statute  from  the  orders  complained  of. 
Haines  v.  People,  97  111.  161 ;  Holden  v.  Herkimer,  53  id.  258  ; 
Hobson  et  al.  v.  Paine  et  al.  40  id.  25 ;  Rev.  Stat.  chap.  37, 
sec.  226. 

The  Supreme  Court  has  no  jurisdiction  even  though  the 
writ  would  lie,  as  the  question  is  in  neither  a  criminal  pro- 
ceeding, nor  does  it  involve  a  franchise,  a  freehold,  or  the 
validity  of  a  statute.      Young  et  al.  v.  Sturges,  91   111.  221 
Gross  v.  People,   95  id.  366 ;  Schissler  v.  People,  93  icl.  472 
Holtz  v.  People,    92   id.   426 ;    Meeks  v.  Leach,    91  id.   323 
Fleischman  v.  Walker,  91  id.  320. 

If  the  judge  (as  claimed  by  plaintiff  in  error)  acted  in  a 
summary  manner,  or  had  no  jurisdiction,  a  writ  of  error  will 
not  lie,  but  a  certiorari  is  the  proper  remedy.  Haines  v. 
People,  supra;  Wilkinson  v.  People,  13  111.  660 ;  Chicago  and 
Rock  Island  R.  R.  Co.  v.  Fell,  22  id.  333;  Chicago  and 
Rock  Island  R.  R.  Co.  v.  Whipple,  22  id.  105. 
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Per  Curiam  :  The  writ  of  error  in  this  case  must  be  dis- 
missed. It  is  sued  out  to  the  probate  court  of  Cook  county, 
the  error  assigned  being  in  the  division  by  the  probate  court 
of  the  "widow's  award"  between  herseif  and  her  minor 
children. 

Section  11  of  the  Probate  Court  act,  Laws  1877,  p.  81, 
provides,  that  "appeals  may  be  taken  from  the  final  orders, 
judgments  and  decrees  of  the  probate  courts  to  the  circuit 
courts  of  their  respective  counties,  in  all  matters  except  in 
proceedings  on  the  application  of  executors,  administrators 
and  guardians  for  the  sale  of  real  estate, "  etc.  It  has  been 
frequently  decided  that  a  writ  of  error  will  not  lie  from  this 
court  in  cases  where  an  appeal  from  the  judgment  is  allowed 
to  the  circuit  court.  Hobson  v.  Paine,  40  111.  25 ;  Holden  v. 
Herkimer,  '53  id.  258;  Haines  v.  People,  97  id.  161. 

Said  section  11  gave  an  appeal  in  this  case  to  the  circuit 
court,  and  an  appeal  should  have  been  taken  to  that  court. 

Writ  of  error  dismissed. 


Gideon  Ives 

v. 

William  McHard. 

Filed  at  Ottawa  May  12,  1882. 

1.  Appeal  from  Appellate  Court — reviewing  the  facts.  Where  the  facts 
are  found  by  the  Appellate  Court,  in  a  suit  upon  a  guaranty  of  a  note,  this 
court  is  precluded  from  their  consideration  further  than  to  determine  whether 
the  law  has  been  properly  applied  to  them. 

2.  Variance — where  evidence  tends  to  prove  allegations.  Where  several 
things  are  averred  as  forming  the  consideration  of  a  guaranty,  if  there  is 
evidence  tending  to  prove  each  one,  there  is  no  variance. 

3.  Same — only  material  averments  need  be  proved.  The  plaintiff  is  only 
required  to  prove  the  material  allegations  of  his  declaration.     If  two  consid- 
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erations  for  the  contract  are  alleged,  one  good  and  the  other  immaterial,  as 
forming  none,  the  plaintiff  will  only  be  required  to  prove  the  one  which  is 
sufficient. 

4.  Consideration — one  good  one  is  sufficient.  "Where  various  consid- 
erations are  averred  and  proved,  some  good  and  some  insufficient,  one -suffi- 
cient one  will  support  the  contract. 

5.  Same — extension  of  time  of  payment  for  guaranty.  The  extension 
of  the  time  of  payment  of  an  antecedent  debt,  is  a  sufficient  consideration  to 
support  a  contract  guarantying  its  payment. 

6.  Practice  in  Supreme  Court — party  controverting  his  own  propo- 
sition. Where  a  party  asks  and  obtains  instructions  that  an  agreement  not 
to  collect  more  than  legal  interest  on  a  note  forms  no  sufficient  consideration 
for  a  guaranty  of  its  payment,  he  will  not,  on  appeal  or  error,  be  allowed  to 
controvert  such  proposition. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Mercer  county ;  the  Hon.  John  J.  Glenn,  Judge,  presiding. 

This  was  an  action  on  a  guaranty  of  the  payment  of  a 
promissory  note. 

Messrs.  Bassett  &  Wharton,  for  the  appellant : 
The  allegations  and  proofs  must  agree.  The  consideration 
of  the  guaranty  was  alleged  to  be  an  agreement  to  extend  the 
time  of  the  payment  of  this  and  another  note.  The  proof  of 
only  one  of  these  considerations  was  not  sufficient.  1  Chitty's 
Pleadings,  298;  1  Greenleaf  on  Evidence,  sees.  66,  68;  Stone 
v.  White,  8  Gray,  594;  Mastin  v.  Toncray,  2  Scam.  216; 
Indianapolis,  Bloomington  and  Western  R.  R.  Co.  v.  Rhodes, 
76  111.  288 ;  Lloyd  v.  Karnes,  45  id.  69  ;  Hosier  v.  Norton, 
83  id.  521 ;  Toledo,  Wabash  and  Western  Ry.  Co.  v.  Morgan, 
72  id.  155;  Snell  v.  Deland,  43  id.  323;  Murray  et  al  v. 
Haverty  et  al.  70  id.  318 ;  Chicago  and  Alton  R.  R.  Co.  v. 
Mitchell,  83  id.  429;  Menifee  v..Higgins,  57  id.  50;  Lincoln 
v.  Stowell,  62  id.  84. 

The  common  counts  will  not  help  the  plaintiffs,  because 
an  action  on  a  guaranty  is  always  upon  a  special  contract 
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for  a  consideration  that  roust  be  averred.     Stone  v.  White, 
8  Gray,  593. 

Messrs.  Pepper  &  Wilson,  for  the  appellee : 
If  one  or  more  considerations  which  are  recited  as  the 
ground  of  a  promise  be  only  frivolous  and  insufficient,  and 
others  are  good  and  sufficient,  then  the  consideration  may  be 
severed,  and  those  that  are  void  or  frivolous  disregarded, 
while  those  that  are  valid  will  sustain  the  promise.  2  Par- 
sons on  Contracts,  chap.  1,  sec.  11 ;  Stone  v.  White,  8  Gray, 
859;  Matthews  v.  Mick  et  al.2  Ohio  St.  519;  Thomas  v. 
Miles,  3  id.  274;  Doty  v.  Knox  Co.  Bank,  16  id.  133;  Weder 
v.  Webb,  20  id.  431;  Rogers  v.  Kneeland,  10  Wend.  253; 
Rice  v.  Almy,  32  Conn.  305. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  facts  being  found  by  the  Appellate  Court,  we  are  pre- 
cluded from  their  consideration  further  than  to  determine 
whether  the  law  has  been  properly  applied  to  them.  It  is 
claimed  that  there  was  a  material  variance  between  the  aver- 
ments in  the  declaration  and  the  evidence.  It  is  insisted 
that  there  were  three  things  averred  as  a  consideration  upon 
which  appellant  guaranteed  the  payment  of  the  note :  First, 
that  time  of  payment  was  extended  on  the  Dennison  note; 
second,  an  extension  on  the  Ives  and  Dennison  note ;  and 
that  only  legal  interest  should  be  collected  on  the  Ives  and 
Dennison  note.  On  an  examination  of  the  evidence,  we  are 
satisfied  it  tended  to  prove  all  three  of  these  averments  of 
the  consideration  for  the  guaranty.  We  are,  therefore,  unable 
to  see  there  was  a  variance. 

It  is  next  urged  that  the  instructions  are  faulty  in  failing 
to  instruct  the  jury  that  all  of  these  were  required  to  be 
proved.  The  rule  is,  that  if  various  considerations  are 
averred  and  proved,  some  good  and  some  insufficient,  one 
sufficient  consideration  will  support  the  contract.    The  exten- 
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sion  of  time  for  the  payment  of  an  antecedent  debt  is  held 
a  sufficient  consideration  to  support  a  contract.  The  exten- 
sion of  time  on  the  Dennison  note  was  all  that  was  required, 
as  that  was  the  note  the  payment  of  which  was  guaranteed 
by  appellant,  and  appellees'  instructions  announce  this  rule. 
But  it  is  insisted  that  the  instructions  are  faulty  because  they 
omit  the  requirement  of  proof  of  the  extension  of  time  on 
the  Ives  and  Dennison  note,  and  that  it  was  agreed  that  only 
legal  interest  should  be  collected  on  it. 

Appellant,  in  his  instructions  which  were  given,  claimed 
that  an  agreement  to  extend  the  time  for  paying  the  Ives  and 
Dennison  note  was  not  a  sufficient  consideration  to  support 
the  guaranty,  and  that  under  the  law  only  legal  interest 
could  be  collected  on  that  note.  An  agreement  not  to  collect 
more  than  legal  interest  formed  no  consideration  to  support 
the  guaranty  by  appellant  to  pay  the  Dennison  note,  and  if 
his  propositions  are  true,  and  he  will  not  be  permitted  now 
to  controvert  them,  appellee  was  not  bound  to  prove  illegal 
or  insufficient  considerations.  According  to  appellant's 
theory,  the  only  material  consideration  averred  was  the  exten- 
sion of  the  time  for  payment  of  the  Dennison  note.  The  jury 
were,  by  appellees'  instructions,  required  to  find  that  aver- 
ment proven.  The  jury  are  only  required  to  find  that  the 
material  averments  are  proven,  and  it  was  not  error  to  so 
instruct  them.  We  are,  therefore,  of  opinion  that  there  was 
evidence  on  which  to  base  the  instructions,  and,  that  there 
was  no  error  in  giving  them. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Syllabus. 

John  Fisher 

v. 

The  People  of  the  State  op  Illinois. 

Filed  at  Ottawa  May  17,  1882. 

1.  Evidence — criminal  law — sufficiency  of  proof  of  sale  of  liquor. 
On  the  trial  of  one  for  selling  liquor  without  a  license,  the  testimony  of  a 
witness  that  the  defendant  at  a  certain  time  kept  a  billiard  hall  in  the  place, 
and  sold  cider,  pop  and  cigars,  but  that  he  did  not  know  whether  the  defend- 
ant sold  liquor  or  not,  fails  to  show  any  violation  of  law. 

2.  Same — sale  of  liquor  by  another — proprietorship  of  defendant  to  be 
shown.  The  testimony  of  a  witness  that  at  certain  times  he  bought  liquor  at 
the  defendant's  place  from  one  S.  while  the  defendant  was  absent,  without 
any  proof  that  the  defendant  was  the  proprietor  of  the  establishment  at  the 
time,  will  not  authorize  the  conviction  of  the  defendant  for  such  sales. 

3.  Same — of  evidence  to  show  the  time  of  an  occurrence  by  one  who 
had  heard  of  it.  A  witness  testified  that  he  had  obtained  liquor  from  the 
defendant  several  times  in  the  summer  and  fall  of  1878,  which  was  within  the 
period  of  limitation,  and  on  cross-examination  admitted  he  had  had  a  diffi- 
culty at  the  defendant's  place  of  business,  and  that  defendant  ordered  him 
out  of  his  house,  but  could  not  exactly  remember  in  what  year  that  occurred, 
but  thought  it  was  in  1876.  The  defendant  called  a  witness  who  testified 
that  he  knew  the  former  witness,  and  heard  something  about  he  and  defend- 
ant having  a  difficulty.  This  being  objected  to,  the  defendant's  counsel  said: 
"We  propose  to  show  that  in  the  spring  of  1877"  defendant  and  the  former 
witness  "had  a  difficulty,  and  then  go  further,  and  show  that  he  was  not  in 
defendant's  place  of  business  after  that. "  The  court,  on  objection,  refused 
to  allow  the  same  to  be  proven:  Held,  that  the  court  erred  in  refusing  this 
evidence,  as  it  tended  to  show  that  sales  were  not  made  within  eighteen 
months  before  the  indictment. 

4.  Same — to  fix  date  of  a  transaction.  It  is  a  well  known  rule  of  evi- 
dence, that  as  a  means  of  fixing  the  date  of  a  given  transaction,  it  may  be 
proven  by  a  witness  that  at  a  given  time  he  heard  of  the  occurrence. 

5.  New  trial — newly  discovered  evidence.  A  defendant  convicted  of 
selling  liquor,  on  the  testimony  of  a  witness  showing  such  sale  in  1878, 
moved  for  a  new  trial,  the  motion  being  based  upon  his  affidavit  that  since 
the  trial  he  had  a  conversation  with  the  witness,  who  told  affiant  that  he  was 
mistaken  as  to  the  year  of  the  sales,  and  that  he  had  not  bought  any  liquor 
of  affiant  since  the  early  part  of  the  spring  of  1877,  any  sale  prior  to  that  time 
being  barred,  and  that  such  witness  would  so  testify  on  a  new  trial.  The 
affidavit  of  the  witness  was  not  produced,  but  its  absence  was  satisfactorily 
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accounted  for,  and  an  offer  to  procure  the  same  was  made,  if  the  court 
would  withhold  its  decision  to  a  later  day,  which  the  court  refused  to  do, 
and  denied  the  motion:  Held,  that  the  court  should  have  given  further  time, 
or  have  granted  the  motion  for  a  new  trial. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Iroquois  County ;  the  Hon.  Franklin  Blades,  Judge, 
presiding. 

Messrs.  Eubens  &  Hiestand,  and  Mr.  Thomas  W.  D.  Crane, 
for  the  plaintiff  in  error,  reviewed  the  evidence  at  some  length 
to  show  that  it  failed  to  sustain  the  verdict. 

Proof  of  the  sale  of  beer  is  not  sufficient.  The  statute 
relates  only  to  intoxicating  liquor,  and  whether  the  liquor  is 
such  is  a  question  of  fact  to  be  proved.  State  v.  Starr,  67 
Maine,  2-12;  Commonwealth  v.  Cliappell,  116  Mass.  7;  Lathrop 
v.  State,  50  Ind.  555 ;  People  v.  Ziegler,  6  Park.  C.  E.  355 ; 
Klare  v.  State,  43  Ind.  483;  State  v.  Bloss,  116  Mass.  56. 

The  court  can  not  take  judicial  notice  that  the  kind  of  beer 
sold  is  intoxicating.  This  must  be  proven  before  a  convic- 
tion is  had  for  its  sale.  Klare  v.  State,  43  Ind.  483 ;  Lathrop 
v.  State,  50  id.  555;  State  v.  Chappell,  116  Mass.  7;  State  v. 
Boss,  id.  56;  State  v.  Starr,  67  Maine,  242;  State  v.  Wall,  34 
id.  165. 

The  death  of  the  sole  counsel  for  a  prisoner  shortly  prior 
to  the  term  of  the  court,  was  a  sufficient  reason  at  least  for 
granting  time  to  procure  the  affidavit  of  the  witness  on  the 
motion  for  a  new  trial,  and  when  sufficient  reason  is  shown 
for  the  non-production  of  the  affidavit  of  the  witness,  the 
party's  own  affidavit  is  entitled  to  consideration.  Suggs  v. 
Anderson,  12  Ga.  461 ;  Welsh  v.  State,  11  Texas,  368. 

Although  the  rules  for  the  granting  of  new  trials  are  sub- 
stantially the  same  in  criminal  as  in  civil  cases,  still  the 
courts  hold  that  new  trials  should  be  more  freely  awarded  in 
criminal  cases  than  in  civil.  State  v.  Tomlinson,  2  Iowa,  401 ; 
State  v.  Hammond,  5  Strob.  91;  Phipps  v.  State,  3  Cold.  344. 
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And  in  criminal  cases  the  more  freely  in  proportion  to  the 
gravity  of  the  punishment.  Folk  v.  People,  42  111.  331 ; 
Quarles  v.  State,  1  Sneed,  407 ;  Troxdale  v.  State,  9  Humph. 
411. 

Mr.  James  McCartney,  Attorney  General,  for  the  People : 

The  finding  of  the  Appellate  Court  as  to  the  facts  is  final 
and  conclusive.     Tenney  v.  Foote,  95  111.  99. 

The  plaintiff*  in  error,  by  the  use  of  due  diligence,  might 
have  developed  the  facts  on  the  trial  which  were  urged  for  a 
new  trial,  and  the  affidavit  of  the  witness  should  have  been 
produced. 

Counsel  also  commented  upon  the  evidence,  contending 
that  it  justified  the  verdict. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  indictment,  in  the  circuit  court  of  Iroquois 
county,  against  John  Fisher,  for  selling  liquor  without  a 
license.  The  indictment  contained  nineteen  counts,  and  was 
returned  into  court  by  the  grand  jury  November  9,  1878. 
At  the  November  term,  1880,  a  trial  was  had  before  a  jury, 
which  resulted  in  a  verdict  of  guilty  on  ten  counts  of  the 
indictment.*  The  court  entered  a  fine  of  $500  against  the 
defendant,  and  sentenced  him  to  two  hundred  and  fifty  days' 
imprisonment  in  the  county  jail. 

On  the  trial  of  the  cause  four  witnesses  were  called  by  the 
People.  First,  Daniel  Gress.  He  states  that  the  defendant, 
in  the  summer  and  fall  of  1878,  kept  a  billiard  hall  in  Loda, 
and  sold  cider,  pop  and  cigars,  but  he  don't  know  whether  the 
defendant  sold  liquor  or  not.  Fritz  Eeineke  was  the  next 
witness,  and  he  has  no  knowledge  of  any  sale  of  liquor  by  the 
defendant.  The  next  witness  was  Theo.  J.  Foster.  He  testi- 
fied that  in  1877  or  1878  he  had  liquor  at  the  defendant's 
place  from  one  Stewart,  while  the  defendant  was  absent  in 
Pennsylvania.     As  to  the  first  two  witnesses,  it  can  not  be 
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seriously  claimed  that  any  violation  of  law  was  proved  by 
their  evidence.  As  to  Foster's  evidence,  he  says  he  pur- 
chased liquor  of  Stewart,  but  whether  it  was  more  or  less 
than  eighteen  months  before  the  finding  of  the  indictment 
is  uncertain,  hence  can  not  be  relied  upon  to  sustain  a  con- 
viction. Besides,  it  was  not  shown  that  the  defendant  was 
the  proprietor  of  the  establishment  at  the  time.  If  he  was 
not,  of  course  he  could  not  be  held  liable  for  a  sale  made 
by  Stewart.  There  was,  therefore,  no  evidence  before  the 
jury  upon  which  a  conviction  could  be  claimed,  except  that 
of  Martin  Kyan,  who  was  the  fourth  witness  for  the  People. 
He  testified  that  he  purchased  liquor  of  defendant  in  the  fall 
and  summer  of  1878,  as  many  as  six  times, — that  he  pur- 
chased beer  as  many  as  six  times.  On  cross-examination 
this  witness  admitted  that  he  and  the  defendant  had  a  diffi- 
culty at  defendant's  place  of  business,  and  that  Fisher 
ordered  him  out  of  his  house,  but  he  says,  "don't  exactly 
remember  what  year  it  was."  Later  in  his  evidence  he  thinks 
it  was  in  1876. 

After  the  People  had  closed  their  evidence  the  defendant 
called  a  witness,  who  testified  that  he  knew  Kyan;  heard 
something  about  he  and  Fisher  having  a  difficulty.  This 
evidence  being  objected  to,  the  defendant  then,  offered  to 
prove  the  following:  "We  propose  to  show  that  in  the  spring 
of  1877  Fisher  and  Kyan  had  a  difficulty,  and  then  go  fur- 
ther and  show  that  he  was  not  in  Fisher's  place  of  business 
after  that."  This  testimony  was  objected  to  by  the  attorney 
for  the  People,  and  the  objection  sustained  by  the  court. 
When  Kyan  was  on  the  stand  he  admitted  that  he  had  at  one 
time  a  difficulty  with  Fisher,  and  that  he  had  been  ordered 
out  of  his  place  of  business,  but  he  did  not  remember  when  it 
occurred.  Now,  if  this  difficulty  took  place  in  the  spring  of 
1877,  and  the  witness  was  not  in  the  defendant's  place  after 
that,  he  was  doubtless  mistaken  when  he  testified  that  he 
purchased  liquor  in  defendant's  place  in  1878,  and  this  was 
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an  important  fact  for  the  defendant  to  establish,  and  we  per- 
ceive no  objection  whatever  to  the  offered  evidence.  Indeed, 
it  was  error  to  reject  the  offered  evidence.  If  the  defend- 
ant had  been  able  to  prove  that  the  difficulty  took  place  in 
1877,  and  that  Eyan  was  not  in  his  house  after  that  time,  as 
he  offered  to  do,  the  jury  could  not,  under  the  evidence,  with- 
out disregarding  its  legitimate  bearing,  return  a  verdict  of 
guilty.  If  this  offered  evidence  was  true,  then  no  sale 
occurred  within  eighteen  months  prior  to  the  finding  of  the 
indictment.  We  think  it  is  plain  that  the  rejection  of  this 
offered  evidence  prevented  defendant  from  having  a  fair  trial. 

It  may,  however,  be  said  that  the  remarks  of  the  court, 
after  the  rejection  of  the  offered  evidence,  may  be  regarded 
as  a  retraction  of  the  ruling  first  made ;  but  the  ruling  to 
which  the  court  allowed  an  exception  is  entirely  inconsistent 
with  the  remarks  afterwards  made  by  the  judge.  Even  if 
the  remarks  be  regarded  as  a  retraction  of  the  former  ruling, 
still  the  defendant  was  denied  a  means  of  making  out  his 
defence.  The  fact  that  the  witness  and  defendant  had  a 
difficulty,  would  be  of  no  significance  in  such  connection 
unless  the  date  of  the  difficulty  could  be  established.  It  is  a 
well  known  rule  of  evidence  that  as  a  means  of  fixing  the 
date  of  any  given  transaction,  you  may  prove  by  a  witness 
that  at  a  given  time  he  heard  of  the  occurrence.  The  ques- 
tion asked  was  an  appropriate  mode  of  approaching  that 
subject,  and  should  have  been  permitted. 

On  the  motion  for  a  new  trial  the  defendant  read  his  own 
affidavit,  in  which  he,  in  substance,  stated  that  since  the  trial 
he  had  a  conversation  with  the  witness  Martin  Kyan,  who  told 
affiant  that  he  was  mistaken  in  regard  to  the  time  he  testified . 
that  he  bought  liquor  of  affiant ;  that  Eyan  informed  affiant 
that  he  did  not  obtain  liquor  of  him  at  his  place  after  the  early 
part  of  the  spring  of  1877 ;  that  if  a  new  trial  is  granted  Eyan 
will  appear  and  testify  to  such  fact.  The  affidavit  of  the 
witness  was  not  produced,  but  the  defendant  accounts  for  its 
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non-procluction  in  a  satisfactory  manner,  and  offered  to  pro- 
duce it  within  a  reasonable  time,  if  the  court  would  withhold 
its  decision  on  the  motion  to  a  later  day  of  the  term.  The 
court,  however,  refused  to  grant  the  request,  and  overruled 
the  motion  for  a  new  trial.  We  are  of  opinion  that  it  was 
the  duty  of  the  court  either  to  have  allowed  the  motion  for  a 
new  trial,  or  postponed  the  hearing  of  the  motion  until  the 
defendant  had  a  reasonable  time  to  produce  Eyan's  affida- 
vit. The  defendant  could  not,  under  the  indictment,  be  con- 
victed of  any  sale  of  liquor  made  prior  to  May  9,  1877,  and 
if  it  be  true,  as  the  defendant  showed  in  his  affidavit,  that 
Eyan  had  become  satisfied  that  he  had  made  a  mistake,  and 
had  not  purchased  liquor  of  defendant  in  1878,  then  the  con- 
viction, which  was  based  solely  on  the  evidence  of  Eyan, 
ought  not  to  stand.  It  is  no  doubt  the  general  rule,  and  a 
good  one,  that  before  a  new  trial  should  be  granted  upon 
newly  discovered  evidence,  the  affidavit  of  the  witness  who 
will  testify  must  be  produced,  that  the  court  may  know  that 
such  witness  will,  upon  another  trial,  testify  as  the  party 
represents.  But  under  the  circumstances  of  this  case  it  is 
plain  that  the  defendant  ought  to  have  had  an  opportunity 
to  produce  the  affidavit  of  Eyan. 

After  a  careful  examination  of  the  whole  record,  we  do  not 
think  the  defendant  has  had  such  a  trial  as  the  law  contem- 
plates he  should  have,  and  for  the  error  indicated  the  judg- 
ment will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Scott,  dissenting: 

At  the  November  term,  1878,  of  the  circuit  court  of  Iro- 
quois county,  defendant  was  indicted  for  unlaAvfully  selling 
intoxicating  liquors  in  a  less  quantity  than  one  gallon,  not 
having  a  legal  license  to  keep  a  "dram-shop."  On  the  trial 
before  a  jury  defendant  was  found  guilty  on  ten  counts  con- 
tained in  the  indictment.  The  sentence  of  the  court  was,  he 
should  pay  a  fine  of  $50  on  each  count  on  which  he  was  found 
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guilty,  and  in  addition  to  the  fine  imposed  the  court  sentenced 
him  to  a  term  of  imprisonment  in  the  county  jail  of  twenty- 
five  clays  on  each  count  on  which  he  was  convicted.  That 
judgment  was  affirmed  by  the  Appellate  Court  for  the  Second 
District,  and  defendant  brings  the  case  to  this  court  on  error. 

One  ground  relied  on  for  a  reversal  of  the  judgment  is, 
that  the  verdict  is  not  supported  by  the  evidence.  On  this 
point  counsel  for  the  People  insist  the  finding  of  the  facts  by 
the  circuit  and  Appellate  courts  is  conclusive  on  this  court, 
and  as  the  statute  declares  no  assignment  of  error  shall  be 
allowed  which  shall  call  in  question  the  determination  of  the 
inferior  or  Appellate  Court  upon  controverted  questions  of 
fact  in  any  case,  excepting  those  enumerated  in  section  88 
of  the  Practice  act,  this  court  is  forbidden  to  pass  upon  the 
error  assigned  that  challenges  the  correctness  of  the  finding 
of  the  facts  by  the  Appellate  Court.  Conceding,  as  may  be 
done,  that  under  the  Practice  act  the  Supreme  Court  may 
still  review  the  evidence  to  ascertain  whether  the  accused  is 
guilty  or  not,  in  cases  of  misdemeanor  that  may  come  to  this 
court  from  any  of  the  Appellate  Courts,  as  was  done  before 
the  amendment  of  section  88  by  the  act  of  1879,  I  think  the 
judgment  may  and  ought  to  be  affirmed,  on  the  testimony  of 
the  witness  Eyan  alone,  if  all  other  testimony  introduced  by 
the  prosecution  should  be  disregarded.  It  may  be  his  testi- 
mony was  somewhat  contradictory,  but  his  credibility  was  a 
question  for  the  jury  trying  the  case. 

Giving  credit  to  the  testimony  of  Eyan,  as  was  the  prov- 
ince of  the  jury  to  do,  the  sales  of  whisky  and  beer  testified 
to  by  him  would  fully  sustain  the  conviction  on  ten  counts. 
The  witness  distinctly  testified  as  to  the  sales  of  beer,  but  it 
is  objected  it  was  not  proved  what  kind  of  beer  it  was, — 
whether  it  was  malt  beer  or  some  fermented  liquors  called 
beer,  the  sale  of  which  is  not  prohibited  by  law.  If  the  beer 
the  sales  of  which  were  proved,  was  malt  beer,  its  sale  is 
prohibited  by  statute,  and  would  justify  the  conviction.     No 
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doubt  the  jury  understood  the  witness  when  he  stated  he  had 
bought  beer  of  defendant,  to  use  the  word  in  the  sense  it  is 
most  commonly  used,  to  mean  a  malt  liquor,  the  sale  of 
which  is  forbidden  by  law.  It  seems  to  me  the  jury  might 
very  properly  understand  the  witness  when  he  used  the  word 
beer  to  mean  the  malt  liquor  so  generally  used  as  a  beverage. 
Defendant  knew  what  kind  of  beer  he  had  sold,  and  had 
he  understood  the  witness  to  mean  any  kind  of  beer  made 
by  fermentation  the  sale  of  which  is  not  unlawful,  it  seems 
certain  defendant  would  have  had  him  explain  his  meaning. 
It  may,  therefore,  be  reasonably  concluded  that  both  the  jury 
and  defendant  understood-  the  witness,  in  speaking  of  beer,  to 
mean  a  malt  liquor. 

No  error  is  perceived  in  the  action  of  the  court  in  the  rejec- 
tion of  evidence  offered  by  defendant.  The  witness  produced 
was  permitted  to  state  he  had  heard  there  had  been  a  diffi- 
culty between  the  witness  Eyan  and  defendant,  but  when 
asked  from  whom  he  heard  it,  the  court  sustained  an  objec- 
tion to  the  question.  In  that  there  was  clearly  no  error.  It 
was  a  matter  of  no  consequence  from  whom  he  heard  of  the 
difficulty.  The  fact  there  had  been  a  difficulty  between  them 
was  all  that  was  important,  and  that  the  witness  was  permit- 
ted to  and  did  state.  Counsel  for  defendant  then  said  to 
the  court :  "We  propose  to  show  that  in  the  spring  of  1877 
Fisher  and  Eyan  had  a  difficulty,  and  then  to  go  further  and 
show  that  he  was  not  in  Fisher's  place  of  business  after 
that."  Objection  was  made  to  the  giving  of  the  testimony 
proposed  to  be  given,  which  was  sustained,  but  the  court 
immediately  thereafter  stated  what  defendant  might  prove,  as 
follows :  "I  do  not  hold  that  you  can  not  show  the  date  or 
time  that  Fisher  had  a  difficulty  with  the  witness  Eyan,  and 
that  the  witness  Eyan  was  not  in  Fisher's  place  of  business 
after  that.  I  only  hold  that  what  you  state  is  no  reason  why 
this  witness  should  be  allowed  to  state  who  he  heard  tell  that 
the  witness  Eyan  and  Fisher  had  a  difficulty,  and  you  may 
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show  that  after  that  time  he  was  not  in  Fisher's  place  of 
business."  Even  if  it  be  conceded  it  was  improper  to  sustain 
the  objection  to  the  testimony  proposed  to  be  given,  the  court 
immediately,  instantly  thereafter,  corrected  its  mistake,  and 
stated  clearly  and  distinctly  that  defendant  might  give  the 
very  testimony  proposed  to  be  given,  and  yet  defendant  did  not 
avail  of  the  permission  given  by  the  court  to  introduce  the 
testimony  which  he  claimed  to  be  able  to  do.  Certainly  it  is 
not  error  if  the  court  inadvertently  rejected  proper  evidence 
if  the  court  instantly  corrects  its  mistake,  and  grants  permis- 
sion to  introduce  the  testimony  proposed  to  be  given.  It 
would  seem  to  be  sufficient  if  the  court  at  any  time  during 
the  progress  of  the  trial  corrected  its  error,  but  when  it  is 
done  instantly,  as  was  done  in  this  case,  before  any  other  pro- 
ceedings were  had,  I  do  not  understand  how  it  is  possible  to 
hold  the  defendant  was  prejudiced  in  the  slightest  possible 
degree  by  the  decision  of  the  court. 

Nor  was  there  any  error  in  the  action  of  the  court  in  over- 
ruling the  motion  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence.  It  is  stated  in  the  affidavit  on  which  the 
motion  is  based,  that  defendant  had  a  conversation  with  the 
witness  Eyan,  in  which  the  witness  stated  to  defendant  he 
was  mistaken  in  regard  to  the  time  when  he  testified  he 
bought  intoxicating  liquors  of  defendant,  and  that  he  did  not 
obtain  any  after  a  settlement  between  witness  and  defendant, 
early  in  the  spring  of  1877.  Some  excuse — but  not  a  very 
satisfactory  one — is  given  for  not  obtaining  the  affidavit  of 
Eyan  to  the  truth  of  the  statement  contained  in  the  affidavit 
on  which  the  motion  is  based,  but  defendant  himself  does  not 
even  state  that  what  he  expects  the  witness  Eyan  would 
swear  to  on  another  trial  would  be  the  truth,  and  the  court 
very  properly  disregarded  his  affidavit  in  toto. 

I  am  of  opinion  the  judgment  should  be  affirmed. 

Mr.  Justice  Sheldon  concurs  in  the  dissenting  opinion. 
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Peter  Barr 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  May  12,  1882. 

1.  Change  of  venue — in  criminal  case,  may  be  to  county  court.  A 
change  of  venue,  in  a  case  of  misdemeanor,  on  account  of  the  prejudice  of 
the  circuit  judge,  may  properly  be  granted  to  the  county  court  of  the  same 
county,  if  that  court  has  jurisdiction  of  the  offence  charged  in  the  indict- 
ment. 

2.  Same—  statute  relating  to,  construed.  The  amendatory  act  of  1881, 
relating  to  change  of  venue  on  account  of  the  prejudice  of  the  circuit  judge, 
providing  that  upon  the  filing  of  the  proper  petition  and  affidavits,  the  cause, 
by  operation  of  law,  may  be  tried  by  any  other  of  the  circuit  judges  of  the 
circuit,  does  not,  in  express  terms,  or  by  implication,  repeal  the  provision  of 
section  19  of  the  Eevised  Statutes  of  1874,  relating  to  the  same  subject, 
which  provides  that  the  venue  may  be  changed  to  some  other  court  of  com- 
petent jurisdiction  in  the  same  county,  as  both  may  well  stand  together. 

3.  Statute — repeal  by  implication.  A  later  statute  will  not  be  held  to 
repeal  a  former  one  by  implication,  when  the  repugnancy  between  the  pro- 
visions of  the  two  is  not  such  that  they  can  not  both  stand  together. 

4.  County  court— jurisdiction  of  indictment  for  misdemeanor.  The 
county  court  has  jurisdiction  to  try  an  indictment  for  selling  spirituous  liquor 
to  a  minor  without  having  the  written  conssnt  of  his  parents,  etc.,  when  sent 
to  it  by  the  circuit  court  in  pursuance  of  an  application  for  a  change  of  venue 
on  account  of  the  prejudice  of  the  circuit  judge. 

5.  Juey — mode  of  summoning  in  county  court.  The  county  court  is 
authorized  by  statute,  when  a  jury  has  not  been  drawn  and  summoned  as 
required  in  the  circuit  court,  on  the  first  day  of  the  term,  after  ascertaining 
what  cases  are  to  be  tried  by  jury,  to  have  a  venire  issued  for  twelve  jurors, 
or  less,  by  agreement  of  the  parties,  who  shall  be  summoned  by  the  sheriff 
from  the  body  of  the  county  to  serve  as  jurors  for  each  trial  had  during  the 
term.  The  order  for  such  jury  to  serve  during  the  term,  instead  of  the  par- 
ticular case  in  which  one  is  demanded,  is  not  error. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District ; — heard  in  that  court  on  writ  of  error  to  the  County 
Court  of  Will  county ;  the  Hon.  Benjamin  Olin,  Judge,  pre- 
siding. 
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Statement  of  the  case. 

The  plaintiff  in  error  was,  at  the  May  term,  1880,  of  the 
Will  county  circuit  court,  indicted  for  selling  intoxicating 
liquor  to  a  minor  without  first  having  the  written  consent  of 
his  parents,  guardian,  or  family  physician.  After  the  return 
of  the  indictment,  and  entering  a  plea  of  not  guilty,  the 
defendant,  upon  the  proper  petition  and  affidavits,  moved 
the  court  for  a  change  of  venue,  because  of  the  alleged  pre- 
judice of  the  circuit  judge  then  presiding,  whereupon  the 
court  ordered  that  the  venue  of  the  cause  be  changed  accord- 
ing to  the  prayer  of  the  petition,  and  ordered  that  the  cause 
be  certified  to  the  county  court  of  Will  county  for  process 
and  trial.  The  order  last  named  was  obeyed  by  the  clerk  of 
the  circuit  court,  and  the  cause  was  docketed  in  the  county 
court  of  Will  county  for  trial  at  the  July  term,  1880,  of  that 
court.  At  that  term  the  defendant  moved  that  court  to 
strike  the  case  from  the  docket,  for  the  reason  that  the 
county  court  did  not  have  jurisdiction  of  the  case,  which 
motion  the  court  overruled,  and  the  defendant  excepted. 
Afterward,  when  the  jury  that  tried  the  case  was  called  by 
the  clerk,  the  defendant  challenged  the  array  of  the  jury, 
and  also  moved  the  court  to  quash  the  venire  by  virtue  of 
which  they  were  summoned,  both  which  motions  the  court 
denied,  and  defendant  excepted.  The  trial  resulted  in  a  ver- 
dict finding  the  defendant  guilty,  as  charged  in  the  second 
count  of  the  indictment.  A  motion  for  a  new  trial  was  made 
and  overruled,  to  which  exception  was  taken,  and  judgment 
was  entered  on  the  verdict,  which,  on  appeal  to  the  Appellate 
Court  for  the  Second  District,  was  affirmed,  and  the  case 
brought  here  on  writ  of  error. 

Messrs.  Haley  &  O'Donnell,  for  the  plaintiff  in  error. 

Mr.  James  McCartney,  Attorney  General,  for  the  People. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  points  relied  upon  for  the  reversal  of  the  judgment  are, 
the  ordering  by  the  circuit  court  that  the  cause  be  certified 
to  the  county  court  of  Will  county  for  trial,  the  refusal  to 
quash  the  venire,  and  the  insufficiency  of  the  evidence  to 
support  the  verdict. 

As  the  prayer  of  the  petition  for  a  change  of  venue  was 
that  the  venue  be  changed  according  to.  law,  and  the  circuit 
court  ordered  that  the  venue  of  the  cause  be  changed  accord- 
ing to  the  prayer  of  the  petition,  and  there  was  at  the  time 
a  statute  in  force  providing  that  when  the  cause  for  a  change 
of  venue  is  the  prejudice  of  the  judge,  and  there  were  the 
proper  petition  and  affidavits,  "thereupon  the  case  may  be 
tried  by  any  other  of  the  circuit  judges  of  the  circuit  in  which 
the  case  is  pending  to  whom  the  cause  alleged  does  not 
apply, "  it  is  argued  that  upon  the  filing  of  the  proper  petition 
and  affidavits,  the  cause  then,  by  operation  of  law,  stood 
transferred  to  some  other  judge  of  the  circuit,  and  the  judge 
from  whom  the  change  of  venue  was  asked  had  no  jurisdic- 
tion afterward  to  change  the  venue  to  the  county  court.  This 
is  a  too  straitened  construction  of  the  statute.  The  Eevised 
Statute  in  relation  to  the  change  of  venue,  of  July  1,  1874, 
provided  that  when  a  change  of  venue  is  granted,  it  may  be 
to  some  other  court  of  competent  jurisdiction  in  the  same 
county  to  which  there  is  no  valid  objection.  (Eev.  Stat. 
1874,  p.  1095,  sec.  19.)  We  understand  that  provision  of 
this  19  th  section  to  be  still  in  force,  and  not  repealed  by  the 
later  statute  above  referred  to,  providing  that  in  case  of  such 
an  application,  because  of  the  prejudice  of  the  judge,  the 
case  may  be  tried  by  any  other  of  the  circuit  judges  of  the 
circuit  to  whom  the  cause  alleged  does  not  apply.  This  later 
act  has  no  repealing  clause,  and  so  does  not  expressly  repeal 
any  provision  of  the  statute  of  1874,  and  does  not  do  so  by 
implication,  unless,  according  to  the  well  known  rule,  there 


1882.]  Barr  v.  The  People.  113 

Opinion  of  the  Court. 

is  such  a  repugnancy  between  the  provisions  of  the  two  stat- 
utes that  they  can  not  stand  together.  The  later  statute 
does  not  say  the  case  shall,  but  that  it  may,  be  tried  by  any 
other  of  the  circuit  judges  of  the  circuit.  This  is  not  incon- 
sistent with  the  power  under  the  former  statute  to  change 
the  venue  to  the  county  court  of  the  county,  and  the  two 
statutes  in  this  respect  may  well  stand  together. 

Even  before  the  statute  of  1874,  changes  of  venue  to  courts 
of  the  same  county,  against  which  no  valid  objection  existed, 
were  authorized.  In  the  case  of  Curran  v.  Beach,  20  111.  259, 
this  court  sustained  a  change  of  venue  granted  from  the  judge 
of  the  Cook  county  circuit  court  to  the  common  pleas  court 
of  Cook  county. 

Further,  by  section  120,  ch.  37,  Eev.  Stat.  1874,  p.  344, 
it  is  provided  that  when  the  grand  jury  of  the  circuit  court 
shall  indict  for  offences  cognizable  in  the  county  court,  such 
indictments  may,  in  the  discretion  of  said  circuit  court,  be 
certified  under  the  seal  thereof  to  the  county  court  for  process 
and  trial,  etc.  The  offence  in  question  was  one  cognizable 
in  the  county  court,  though  the  mode  of  commencing  the 
prosecution  there  is  by  information  instead  of  by  indictment. 

We  are  of  opinion  there  was  full  power  in  the  circuit  court 
to  order  the  change  of  the  venue  of  the  cause,  as  it  did,  to  the 
county  court,  and  that  the  latter  court  had  jurisdiction  to 
try  the  same. 

At  the  July  term  of  the  county  court,  at  which  the  defend- 
ant was  tried,  the  court  made  the  following  order  for  a  jury : 
"It  is  ordered  by  the  court  that  the  clerk  issue  a  venire  facias, 
directed  to  the  sheriff  of  said  county,  commanding  him  to 
summon  twelve  good  and  lawful  men  of  said  county  to  serve 
as  jurors  during  the  present  term  of  court,  or  until  discharged, 
returnable  on  Monday,  the  19th  clay  of  July,  A.  D.  1880,  at 
10  o'clock  A.  M."  It  is  insisted  the  motions  in  challenge  of 
the  array  of  the  jury,  and  to  quash  the  venire,  should  have 

8—103  III. 
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been  sustained,  because  the  county  court  had  no  right  to 
summon  a  jury  in  that  manner. 

The  eighth  section  of  chapter  78,  Kev.  Stat.  1874,  p.  631, 
provides  in  what  manner  jurors  shall  be  selected  and  sum- 
moned for  the  term  of  the  circuit  court,  and  section  110,  of 
chapter  37,  Eev.  Stat.  1874,  p.  342,  provides  that  unless  the 
court  shall  otherwise  order  (as  was  not  done  in  this  case), 
the  jury  for  the  law  terms  of  the  county  court  shall  be  drawn 
and  summoned  in  the  same  manner  as  juries  are  drawn  and 
summoned  for  the  circuit  court.  This  jury  was  not  drawn  and 
summoned  in  that  manner,  as  is  contended  it  should  have 
been.  But  said  section  110  provides  further  another  manner 
of  getting  a  jury  for  the  county  court,  when  a  jury  is  not 
summoned  as  above  provided,  which  is  by  the  court,  on  the 
first  day  of  each  term,  calling  all  the  cases  for  trial  on  the 
docket,  to  ascertain  what  cases  are  to  be  tried  by  a  jury ;  and 
if  a  jury  shall  be  demanded  by  either  party  to  any  one  case 
on  the  docket  of  the  county  court,  the  judge  may  direct  the 
clerk  of  the  county  court  to  issue  a  venire  for  twelve  jurors, 
unless  the  parties  to  the  case  shall  consent  to  have  the  case 
tried  by  a  less  number  of  jurors,  and  the  sheriff  shall  then 
summon  such  jurors  from  the  body  of  the  county  to  serve  as 
jurors  for  such  trial,  and  then  the  court  may  retain  such  jury 
so  summoned  to  try  all  jury  cases  which  are  for  trial  at  that 
term.  For  anything  that  appears  in  the  record,  the  jury  were 
summoned  in  conformity  with  this  provision  of  section  110, 
and  the  presumption  that  the  jury  were  so  summoned  will  be 
indulged  in  support  of  the  action  of  the  court. 

It  is  objected  that  there  should  not  be  this  presumption 
here,  for  the  reason  that  it  appears  the  action  of  the  court 
was  not  in  pursuance  of  this  provision,  in  that  the  venire  was 
not  issued  or  ordered  to  be  issued  in  and  for  any  particular 
case,  and  that  the  order  of  the  court  and  the  venire  show  that 
it  was  a  general  order  of  court  for  twelve  men  to  serve  as 
jurors  for  the  term,  without  reference  to  any  case.     As  the 
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provision  is  that  the  jurors  summoned  to  serve  as  jurors  for 
the  trial  of  the  particular  case  in  which  a  jury  is  demanded, 
may  be  retained  by  the  court  as  a  jury  to  try  all  jury  cases 
which  are  for  trial  at  the  term,  the  legal  effect  is,  that  a  jury 
ordered  and  summoned  in  compliance  with  this  provision  of 
the  statute  is  a  jury  to  serve  during  the  term,  if  such  be  the 
pleasure  of  the  court ;  so  that  the  ordering  and  summoning 
of  the  jury  to  serve  during  the  term,  instead  of  in  the  par- 
ticular case  in  which  a  jury  is  demanded,  is  but  expressing 
the  legal  effect  of  summoning  a  jury  in  the  latter  mode,  and 
the  distinction  is  but  one  of  form.  We  find  nothing  substan- 
tial in  the  objection  to  the  jury. 

Upon  perusal  of  the  testimony,  we  see  no  reason  for  dis- 
turbing the  verdict  of  the  jury  on  the  ground  that  it  was  not 
supported  by  the  evidence. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Samuel  P.  Parmly 

v. 

Lucy  M.  Buckley  et  al. 

Filed  at  Ottawa  May  12,  1882. 

1.  Eescission  of  contkact — rights  of  parties — and  what  amounts  to 
a  rescission.  The  parties  to  a  contract  for  the  sale  of  real  estate  have  the 
right,  if  they  see  proper,  to  cancel  and  set  aside  the  same;  and  when  the  pur- 
chaser notifies  the  vendor,  in  writing,  that  he  considers  himself  released  from 
all  obligation  under  the  contract,  and  the  vendor  immediately  gives  the  vendee 
notice  that  he  accepts  the  surrender  of  the  contract,  and  declares  the  contract 
at  an  end,  this  will  be  a  valid  rescission  of  the  contract  of  sale,  after  which 
no  specific  performance  can  be  had. 

2.  Agency — corporation  bound  by  acts  of  its  attorney.  Where  notice 
of  the  revocation  of  a  contract  with  a  corporation  is  prepared  and  served  upon 
the  other  party  by  an  attorney  of  the  company,  with  the  knowledge  and  con- 
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sent  of  its  manager,  the  company  and  its  manager  will  be  bound  by  the  act  of 
the  attorney,  and  not  be  allowed  to  dispute  the  attorney's  authority. 

3.  Service  of  notice— oh  corporation.  Notice  of  the  acceptance  of  a 
cancellation  of  a  contract  served  upon  a  private  corporation  by  leaving  the 
same  at  the  company's  business  office  with  a  person  acting  as  its  agent,  and 
at  the  time  in  charge  of  its  business,  is  a  good  service  as  to  the  company. 

4.  Assignment — assignee  of  contract  of  purchase  takes  subject  to  its 
infirmities.  The  assignee  of  a  contract  for  the  purchase  of  land  takes  it  sub- 
ject to  its  infirmities,  and,  acquires  no  greater  rights  than  the  assignor  had, 
and  if  the  assignor  has  rescinded  the  contract  so  as  to  prevent  him  from 
demanding  a  specific  performance,  the  assignee  will  also  be  precluded  from 
enforcing  its  performance. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Mr.  Wallace  Heckman,  for  the  appellant : 

There  is  no  power  to  forfeit  unless  complainant  has  been 
ready  and  willing  at  all  times  to  convey  according  to  the 
terms  of  the  contract.  Peck  v.  Brighton  Company,  69  111.  200  ; 
Bishop  v.  Newton,  20  id.  178  ;  Brown  v.  Cannon,  5  Gilm.  174; 
Baker  v.  Bishop,  45  111.  270;  Brown  v.  Beech,  46  id.  311. 

A  vendor  can  not  rescind  without  tendering  deed  according 
to  the  contract,  and  returning  or  tendering  back  payments. 
Murphy  v.  Lockwood,  21  111.  611. 

An  agreement  subsequent  to  the  execution  of  a  contract 
founded  on  no  consideration,  is  not  binding,  and  will  not 
avail  to  prevent  a  specific  performance  of  the  original  con- 
tract.    Merkle  v.  Wehrhcim,  32  111.  534. 

The  contract  of  purchase  being  of  record  July  30,  1880, 
any  such  correspondence  between  the  vendors  and  vendee 
will  not  avail  against  Parmly,  an  innocent  purchaser  for  full 
value,  without  notice  thereof.     Cowan  v.  Loomis,  91  111.  132. 

The  doctrine  is  now  well  settled  that  courts  will  recognize 
and  protect  the  rights  of  an  assignee  of  a  chose  in  action, 
whether  the  assignment  be  good  at  law  or  in  equity  only. 
Chapman  v.  Shattmk,  3  Gilm.  52 ;    Stewart  v.  Metcalf,  68  id. 
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110;   'Daggett  v.  Norton,  20  id.  333;    Walker  v.  Mulvean,  76 
id.  18;  Jennison  v.  Jennison,  66  id.  259. 

Mr.  James  Goggin,  for  the  appellees : 

Decreeing  the  specific  performance  of  a  contract  rests  in 
the  sound  discretion  of  the  court.  Story's  Equity  Jur.  sees. 
742,  769;  Alexander  v.  Hoffman,  70  111.  114;  Hoijt  v.  Tux- 
burg,  70  id.  331. 

The  contract  was  rescinded  by  the  mutual  act  of  the  par- 
ties. The  acceptance  of  the  notice  of  rescission  by  the 
Buckleys,  and  notice  of  their  assent  thereto,  terminated  the 
sale. 

The  assignee  of  an  equity  takes  subject  to  all  its  infirmi- 
ties, and  can  have  no  greater  rights  than  his  assignor,  and 
can  not,  therefore,  be  protected  as  an  innocent  purchaser. 
Fry  on  Specific  Performance,  114. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  appellees,  against  the 
Eubber  Paint  Company,  of  Cleveland,  and  Samuel  P.  Parmly, 
to  cancel  and  remove  from  the  record  a  certain  memorandum 
of  an  agreement  made  by  appellees  with  the  Bubber  Paint 
Company,  under  which  certain  land  was  to  be  conveyed,  and 
which  had  been  transferred  by  the  Bubber  Paint  Company  to 
Parmly.  Answers  were  put  in  to  the  bill,  and  the  defendant 
Parmly  filed  a  cross-bill,  in  which  he  prayed  for  a  specific 
performance  of  the  contract,  and  for  general  relief.  On  the 
hearing  the  court  entered  a  decree  dismissing  the  cross-bill, 
and  granted  the  relief  prayed  for  in  the  original  bill. 

The  contract  which  complainants  sought  to  cancel  was  in 
the  following  words : 

"$100.  Beceived  of  the  Cleveland  Bubber  Paint  Co. 
$100,  deposit  of  purchase  of  south  forty  feet  of  lot  6,  in  block 
83,  school  section  addition  to  Chicago.  Price  to  be  $11,000, 
purchaser  to  assume  paying  assessment,  also  taxes  of  1880, 
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and  to  pay  E.  A.  Cummings  &  Co.  2  J-  per  cent  commission, 

§10,900,  in  addition  to  above  $100;    to  be  paid  as  soon  as 

abstract  is  furnished  showing  title. 
Chicago,  July  9,  1880. 

W.  T.  Buckley, 
L.  M.  Buckley. 
"If  title  can  not  be  made  clear,  the  $100  will  be  returned 

on  return  of  this  receipt. 

W.  T.  Buckley, 
L.  M.  Buckley." 

It  appears,  from  the  evidence,  that  about  one  month  before 
this  agreement  was  made,  the  Buckleys  had  mortgaged  the 
property  for  $4000,  which  was  not  due,  and  when  the  parties 
met,  a  few  days  after  the  making  of  the  agreement,  to  close 
the  trade,  it  was  ascertained  that  the  mortgagee  would  not 
accept  the  mortgage  money  unless  paid  a  bonus  of  $500. 
The  Buckleys  refused  to  pay  this  bonus,  and  the  Kubber 
Paint  Company  refused  to  take  a  deed  of  the  property  and 
assume  the  payment  of  the  mortgage,  as  it  desired  the  prop- 
erty clear  of  all  liens,  hence  the  deed  was  not  delivered,  and 
the  purchase  money  was  not  paid. 

In  the  month  of  August  the  Buckleys  received  the  follow- 
ing notice  from  the  Kubber  Paint  Company : 

"Chicago,  III.,  August  25,  1880. 
"To  W.  T.  Buckley  and  L.  M.  Buckley: 

"You,  and  each  of  you,  are  hereby  notified,  that  having 
neglected  and  refused  to  carry  out  the  contract  made  by  you 
on  the  29th  of  July,  for  the  sale  to  the  Kubber  Paint  Company, 
of  Cleveland,  Ohio,  of  the  south  forty  (40)  feet  of  lot  six  (6), 
block  eighty-three  (83),  school  section  addition  to  Chicago, 
and  you  having  refused  to  deliver  to  said  company  a  deed 
of  said  premises  in  accordance  with  said  contract,  and  hav- 
ing in  all  respects  refused  to  comply  with  and  carry  out 
your  agreement,  the  said  company  therefore  considers  itself 
released  from  all  obligations  to  you  by  reason  of  said  con- 
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tract,  and  will  look  to  you  for  payment  of  all  costs,  expenses 
and  damages  incurred  by  said  Eubber  Paint  Company  on 
account  of  said  contract. 

Eubber  Paint  Company, 

Of  Cleveland,  Ohio, 

By  N.  C.  Brewer,  Man'gr." 

Upon  receiving  the  above  notice,  the  Buckleys  made  out 
and  delivered  to  the  Eubber  Paint  Company,  at  its  office,  the 
following  notice : 

"To  the  Rubber  Paint  Company,  of  Cleveland,  Ohio: 

The  undersigned  having  received  your  letter  of  August  25, 
1880,  stating  that  said  company  considered  itself  released 
from  all  obligations  to  us  by  reason  of  a  contract  for  the 
purchase  of  the  south  forty  (40)  feet  of  lot  six  (6),  in  block 
eighty-three  (83),  school- section  addition  to  Chicago,  made 
on  the  29th  day  of  July  last,  we  hereby  accept  the  surren- 
der of  said  contract  by  you,  and  we  hereby  declare  said 
contract  terminated  and  at  an  end. 
Chicago,  August  30,  1880. 

L.  M.  Buckley, 
W.  T.  Buckley." 

The  parties  to  the  contract  of  July  9,  1880,  had  the  right, 
if  they  saw  proper,  to  cancel  and  set  aside  that  contract,  and 
the  first  question  to  be  determined  is,  whether  the  two  con- 
tracting parties  have  exercised  that  right. 

The  notice,  bearing  date  August  25,  1880,  signed  by  the 
Eubber  Paint  Company,  and  served  upon  the  Buckleys,  shows 
a  clear  intent  on  the  part  of  the  company  not  to  be  longer 
bound  by  the  contract,  and  a  desire  that  it  should  be  can- 
celled. Indeed,  the  company,  so  far  as  it  was  within  its 
power,  cancelled  the  contract.  When  this  notice  was  received 
the  Buckleys  at  once  notify  the  company  that  they  accept 
the  surrender  of  the  contract,  and  declare  it  terminated  and 
at  an  end.     We  are  aware  of  nothing  which  could  have  been 
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done  by  these  contracting  parties  which  would  have  more 
effectually  put  an  end  to  the  contract  than  what  they  did. 
The  purchaser,  in  effect,  said  it  did  not  desire  to  be  bound 
longer  by  the  contract,  and  declared  it  at  an  end.  The 
vendors  at  once  accepted  the  proposition  of  the  purchaser, 
and  declared  the  contract  cancelled. 

It  is,  however,  said  that  the  notice  of  August  25  was  not 
in  fact  signed  by  Brewer,  who  was  the  manager  of  the  com- 
pany, and  hence  it  is  not  binding  on  the  company.  The 
notice  was,  however,  prepared  and  served  by  an  attorney  of 
the  company,  with  the  knowledge  and  consent  of  Brewer,  the 
manager  of  the  company,  and  hence  he  is  as  much  bound  by 
what  was  done  as  if  he  had  prepared  and  served  the  notice 
himself.  It  is  also  said  that  the  notice  given  by  the  Buck- 
leys, that  they  accepted  the  surrender  of  the  contract,  was 
not  served  on  the  company.  The  notice  was  left  at  the  office 
of  the  company  with  a  person  who  was  acting  as  an  agent  of 
the  company,  and  was  at  the  time  in  charge  of  the  company's 
business.     This  we  regard  as  sufficient. 

It  is,  however,  urged  that  Parmly,  who  took  an  assignment 
of  the  contract,  as  he  had  no  actual  notice  that  the  contract 
had  been  cancelled,  is  to  be  regarded  as  an  innocent  pur- 
chaser, and  as  such  is  entitled  to  be  protected.  When 
Parmly  took  an  assignment  of  the  contract  he  merely  stepped 
into  the  shoes  of  the  Kubber  Paint  Company,  clothed  with 
such  rights  and  powers  as  the  company  had,  and  no  more. 
The  assignee  of  a  contract  of  this  character  takes  it  subject 
to  its  infirmities,  and  has  no  greater  rights  than  the  assignor 
had.  (Fry  on  Specific  Performance,  2d  Am.  ed.  page  114, 
note  5,  and  cases  there  cited.)  It  follows,  as  the  Bubber 
Paint  Company  had  no  standing  in  a  court  of  equity  to 
enforce  the  specific  performance  of  the  contract,  the  assignee, 
Parmly,  had  none. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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Mary  B.  Lucas 

v. 

Hannah  L.  Lucas. 

Filed  at  Ottawa  May  12,  1882. 

1.  Fkatjdulent  conveyance—  as  to  subsequent  creditors.  A  voluntary 
conveyance  by  a  husband  and  wife  to  a  party  who  immediately  reconveys 
to  the  wife,  can  not  be  impeached  as  fraudulent  as  against  subsequent  credit- 
ors of  the  husband,  when  there  is  no  evidence  that  the  conveyance  was 
colorable,  merely,  and  that  a  secret  trust  and  confidence  existed  for  the 
benefit  of  the  husband,  or  that  the  deeds  were  made  in  anticipation  of  incur- 
ring debts  to  avoid  which  the  conveyances  were  made. 

2.  Same  —  voluntary  conveyance  not  rendered  bad  by  attempting  to 
prove  consideration.  An  attempt  on  a  creditor's  bill  to  prove  a  valuable 
consideration  for  a  conveyance  of  land,  and  failure  to  establish  it,  will  not 
deprive  the  grantee  of  the  right  to  claim  its  benefit  as  a  voluntary  convey- 
ance without  fraud. 

3.  Curtesy — since  1861,  does  not  vest  in  wife's  lifetime.  Since  the 
Married  Woman's  act  of  1861,  the  husband's  right  to  an  estate  by  the  curtesy 
in  the  lands  of  his  wife  is  contingent,  and  does  not  vest  in  the  husband  until 
after  the  death  of  the  wife. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the  Hon. 
N.  M.  Laws,  Judge,  presiding. 

Messrs.  Cooper  &  Tennery,  for  the  appellant : 
If  the  wife  had  in  fact,  prior  to  1869,  paid  $1800  on  her 
husband's  debts,  or  more,  it  did  not  create  the  relation  of 
debtor  and  creditor  between  them,  and  consequently  such 
payments  could  have  formed  no  sufficient  consideration  for 
the  conveyance  from  the  husband  to  her.  Prior  to  1869  the 
earnings  of  a  wife  were  the  property  of  her  husband.  McDavid 
v.  Adams,  77  111.  155 ;  Jassoy  v.  Delius,  65  id.  469 ;  Hazel- 
baker  v.  Goodfellow,  64  id.  238  ;  Conner  v.  Berry,  46  id.'  370 ; 
McMurtry  v.  Webster,  48  id.  123 ;  Schwartz  v.  Saunders,  46 
id.  18;  Farrell  v.  Patterson,  42  id.  52;  Bear  v.  Hays,  36  id. 
280. 


122  Lucas  v.  Lucas.  [May 

Brief  for  the  Appellee.     Opinion  of  the  Court. 

It  requires  clear  and  incontrovertible  evidence  to  establish 
a  gift  from  a  husband  to  his  wife  as  a  matter  of  intention 
and  fact,  and  when  so  shown,  if  there  is  no  ground  to  sus- 
pect fraud,  and  it  amounts  to  a  reasonable  provision,  it  will 
be  sustained.     2  Story's  Eq.  Jur.  sec.  1375. 

When  the  grantee  takes  as  a  volunteer,  it  does  not  matter 
whether  he  intended  to  aid  in  a  fraud.  Tunison  v.  Chamblin, 
88  111.  378. 

A  voluntary  conveyance  by  a  husband  to  his  wife  in  antici- 
pation of  incurring  debts,  or  which  is  colorable  merely,  for 
the  benefit  and  secret  use  of  the  grantor,  is  void  as  to  subse- 
quent creditors  of  the  grantor.  Tunison  v.  Chamblin,  88  111. 
378 ;  Jones  v.  King,  86  id.  225 ;  Hook  v.  Moore,  17  Iowa,  197. 

Messrs.  Wilson  &  Woolsey,  for  the  appellee : 

When  existing  creditors  are  not  injured,  a  husband  may 
convey  real  estate  to  his  wife.     Lincoln  v.  Laughlin,  74  111.  11. 

A  purchase  of  land  by  a  husband,  with  his  own  means,  in 
his  wife's  name,  without  fraudulent  intent,  will  be  sustained 
as  against  subsequent  creditors.  Elder  v.  Jones,  85  111.  384 ; 
Indianajjolis,  Bloomington  and  Western  lly.  Co.  v.  McLaughlin, 
77  id.  275 ;  Haines  v.  Haines,  .54  id.  274 ;  Patrick  v.  Patrick, 
77  id.  585  ;  Bradford  v.  Riddell,  55  id.  261 ;  Yazel  v.  Palmer, 
81  id.  82;  Moritz  v.  Hoffman,  35  id.  553;  Jones  v.  King,  86 
id.  225. 

Since  1861,  the  husband's  right  by  the  curtesy  in  his  wife's 
land  is  contingent,  depending  upon  his  surviving  her.  Beach 
v.  Miller,  51  111.  206. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  of  interpleader,  by  the  appellee, 
Hannah  L.  Lucas,  in  a  foreign  attachment  suit  brought  by 
appellant,  as  administratrix  of  the  estate  of  David  Lucas, 
deceased,  against  George  L.  Lucas,  to  the  October  term, 
1881,  of  the  Peoria  county  circuit  court,  the  writ  of  attach- 
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ment  having  been  levied  upon  certain  lots  in  an  addition  to 
the  city  of  Peoria,  as  the  property  of  said  George  L.  Lucas. 
Appellee,  the  wife  of  George  L.  Lucas,  by  her  interpleader 
claimed  ownership  in  fee  of  the  lots.  A  trial  was  had  before 
the  circuit  court,  without  a  jury,  of  the  issue  as  to  the  owner- 
ship of  the  property,  which  resulted  in  a  finding  and  judg- 
ment in  favor  of  appellee. 

The  lots  were  conveyed  by  George  L.  Lucas  and  Hannah 
L.,  his  wife,  to  John  C.  Yates,  by  warranty  deed,  dated  Octo- 
ber 11,  1873,  for  the  expressed  consideration  of  $1000,  and 
on  the  same  day,  for  the  same  expressed  consideration,  Yates 
made  a  quitclaim  deed  of  the  lots  to  said  Hannah  L.  Lucas, 
the  appellee.  The  claim  of  appellant  is,  that  this  conveyance 
to  Hannah  L.  Lucas  was  fraudulent  as  to  the  creditors  of 
George  L.  Lucas.  The  evidence  in  the  record  tending  to  show 
this,  is  of  a  quite  meagre  kind.  The  debt,  which  is  the  sub- 
ject of  the  attachment  suit,  arose  subsequently  to  the  convey- 
ance, being  a  note  of  George  L.  Lucas,  given  January  20, 
1876,  to  David  Lucas,  for  $500.  All  the  existing  indebted- 
ness of  George  L.  Lucas,  at  the  time  of  the  conveyance, 
shown,  was  a  judgment  against  him  in  favor  of  one  Burns  for 
$378.31,  rendered  at  the  April  term,  1873,  of  the  Peoria 
county  circuit  court.  All  the  other  property  shown  to  have 
been  owned  by  him  at  the  time  was  an  undivided  half  of  eighty 
acres  of  land  in  Peoria  county,  the  title  to  the  other  half 
appearing  to  have  been  in  his  wife,  Hannah  L.  Lucas,  by  con- 
veyance to  her  from  Sarah  J.  and  Michael  Crow,  made  April 
13,  1871.  This  eighty  acres  was  conveyed  by  George  L. 
Lucas,  and  his  wife,  Hannah  L.,  to  David  Lucas,  by  war- 
ranty deed,  dated  February  10,  1874,  for  the  consideration 
expressed,  of  $5000,  subject  to  a  trust  deed  to  secure  $1500. 
On  the  Burns  judgment  above  named,  against  George  L. 
Lucas,  two  executions,  issued  July  18,  1873,  and  October  16, 
1873,  had  been  returned  no  property  found,  and  a  further  exe- 
cution on  the  judgment,  issued  October  6,  1874,  was  levied 
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upon  said  eighty  acres  of  land,  and  satisfied  in  full  by  the 
sale  thereof,  November,  1874,  to  Burns,  for  $460.36,  and  to 
redeem  from  this  execution  sale,  George  L.  Lucas  borrowed 
$500  from  David  Lucas,  and  gave  to  him  therefor  the  note  on 
which  the  attachment  suit  was  brought,  George  L.  having 
before,  as  already  said,  sold  the  land  to  David  Lucas,  and 
given  a  covenant  of  warranty.  All  the  evidence  as  to  the 
value  of  the  lots  in  question  is,  that  they  were  good  security 
for  $3000.  This  is  the  substance  of  all  the  testimony  bear- 
ing upon  the  question  involved.  There  is  no  direct  evidence 
of  any  fraudulent  purpose,  or  evidence  that  the  conveyance 
was  colorable  only,  and  that  a  secret  trust  and  confidence 
existed  for  the  benefit  of  the  grantor,  George  L.  Lucas,  or 
that  the  deed  was  made  in  anticipation  of  incurring  debts,  to 
avoid  the  payment  of  which  the  conveyance  was  made. 
Cases  in  which  this  court  has  recognized  that  such  a  convey- 
ance might  be  avoided  by  subsequent  creditors :  Twiison 
v.  Chamblin,  88  111.  378 ;  Jones  v.  King,  86  id.  225. 

From  the  circumstances  disclosed,  we  perceive  no  sufficient 
ground  for  the  impeachment  of  the  conveyance  here  as  being 
fraudulent  as  against  subsequent  creditors.  Although  the 
conveyance  to  the  wife  was  voluntary,  this  of  itself — no 
fraudulent  intent  appearing,  nor  such  facts  as  above  named, 
— does  not  render  the  deed  void  as  to  subsequent  creditors. 
Moritz  v.  Hoffman,  35  111.  554;  Bridgford  v.  Biddell,  55  id. 
261. 

But  inasmuch  as  there  was  an  attempt  to  prove  a  valuable 
consideration,  to  the  extent  of  $1800,  for  money  advanced  by 
the  wife  for  her  husband,  and  that  the  conveyance  was  made 
in  payment  of  this  alleged  indebtedness  of  that  amount  from 
the  husband  to  the  wife,  and  there  was  failure  in  this,  it 
appearing  that  the  money  was  but  earnings  of  the  wife  which 
belonged  to  the  husband,  it  is  insisted  that  this  fruitless 
attempt  to  show  a  valuable  consideration  precludes  the 
appellee  from  availing  herself  of  the   deed  as  a  voluntary 
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conveyance.  The  attempt  to  prove  a  valuable  consideration 
indicated  an  idea  that  such  a  consideration  was  necessary  to 
sustain  the  conveyance ;  but  the  failure  to  prove  a  considera- 
tion leaves  the  deed  standing  as  a  voluntary  conveyance,  and 
if  such  a  conveyance  be  good  as  against  the  subsequent 
creditors,  we  know  no  reason  why  the  grantee  should  be 
deprived  of  the  enjoyment  of  the  benefit  of  the  deed  as  a 
voluntary  conveyance,  from  the  circumstance  of  having 
attempted  to  prove  the  payment  of  a  valuable  consideration 
and  failing  in  the  attempt. 

It  is  claimed  that  there  was  an  estate  as  tenant  by  the 
curtesy  in  the  husband,  which  was  subject  to  the  attachment. 
It  is  sufficient  to  say,  in  answer  to  this,  that  in  Beach  v. 
Miller,  51  111.  206,  it  was  held  that  since  the  act  of  1861,  the 
husband's  right  to  the  curtesy  in  the  land  of  his  wife  is  con- 
tingent, and  does  not  vest  in  the  husband  until  the  death  of 
the  wife. 

We  find  no  cause  for  disturbing  the  finding  and  judgment 
of  the  circuit  court,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


E.  F.  C.  Klokke 

v. 

John  H.  P.  Dodge. 


Filed  at  3ft.  Vernon  January  18,  1882—  Rehearing  denied  May  Term,  1882. 

1.  County  coukts  and  probate  courts — of  their  jurisdiction  of 
probate  and  other  matters.  Section  18  of  article  6  of  the  constitution  of 
1870,  declares  that  county  courts  shall  have  jurisdiction  in  all  matters  of  pro- 
bate, settlement  of  estates  of  deceased  persons,  appointment  of  guardians 
and  conservators,  and  settlement  of  their  accounts,  in  all  matters  relating  to 
apprentices,  and  in  proceedings  for  the  collection  of  taxes  and  assessments, 
and  such  other  jurisdiction  as  may  be  provided  for  by  general  law. 
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2.  By  section  20  of  the  same  article,  it  is  provided  that  probate  courts, 
when  established  under  the  constitution,  shall  have  original  jurisdiction  in 
all  matters  of  probate,  the  settlement  of  estates  of  deceased  persons,  the 
appointment  of  guardians  and  conservators,  and  the  settlement  of  their 
accounts,  in  all  matters  relating  to  apprentices,  and  in  cases  of  the  sales  of 
real  estate  of  deceased  persons  for  the  payment  of  debts. 

3.  Upon  the  establishment  of  a  probate  court  in  a  particular  county,  the 
county  court  of  such  county  is  at  once,  by  operation  of  law,  deprived  of  its 
jurisdiction  in  matters  of  probate,  and  in  all  other  matters  over  which  probate 
courts  are  given  jurisdiction.  There  can  not  be  concurrent  jurisdiction 
between  the  two  courts  in  the  same  county.  The  jurisdiction  of  the  probate 
courts  is  exclusive. 

4.  Same — of  the  extended  jurisdiction  of  county  courts  in  counties  in 
ichich  probate  courts  are  or  may  be  established — constitutionality  of  the 
act  of  1881.  The  act  of  1881,  "to  extend  the  jurisdiction  of  county  courts  in 
counties  in  which  probate  courts  are  or  may  be  established,"  provides,  "that 
in  all  counties  in  which  probate  courts  are  or  may  hereafter  be  established, 
county  courts  may  have  concurrent  jurisdiction  with  the  circuit  court  in  all 
cases  at  law  and  in  equity,  except  criminal  cases  where  the  punishment  may 
be  death,  or  confinement  in  the  penitentiary:"  Held,  the  act  was  unconsti- 
tutional, the  extended  jurisdiction  attempted  to  be  thereby  conferred  being 
restricted  to  county  courts  in  certain  counties,  and  not  affecting  the  county 
courts  in  all  the  counties  in  the  State  alike,  thus  being  within  the  inhibition 
of  that  clause  of  sec.  29,  art.  6,  of  the  constitution,  declaring  the  jurisdiction 
"of  all  courts  of  the  same  class  or  grade"  shall  be  uniform. 

5.  So  it  was  held,  the  county  court  of  Cook  county,  that  being  one  of  the 
counties  in  which  a  probate  court  has  been  established,  and  in  which  it  was 
sought  to  make  the  act  operative,  has  no  jurisdiction  of  .a  bill  in  chancery  for 
relief  against  certain  taxes  alleged  to  have  been  illegally  assessed  against  the 
property  of  the  complainant. 

Appeal  from  the  County  Court  of  Cook  county ;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding. 

Messrs.  Condee  &  Bliss,  for  the  appellant. 

Mr.  H.  T.  Gilbert,  and  Mr.  D.  B.  Snow,  for  the  appellee. 

Mr.  Justice  Scott  in  announcing  the  judgment  of  the 
Court  said: 

Section  1  of  "An  act  to  extend  the  jurisdiction  of  county 
courts  in  counties  in  which  probate  courts  are  or  may  be 
established,"  in  force  July  1,  1881,  provides,   "that  in  all 
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counties  in  which  probate  courts  are  or  may  hereafter  be 
established,  *  *  *  county  courts  shall  have  concurrent 
jurisdiction  with  the  circuit  court  in  all  cases  at  law  and  in 
equity,  except  criminal  cases  where  the  punishment  may  be 
death,  or  confinement  in  the  penitentiary. "  Under  the  pro- 
visions of  this  statute  complainant  exhibited  his  bill  in  the 
county  court  of  Cook  county,  for  relief  against  certain  taxes 
alleged  to  have  been  illegally  assessed  against  his  property. 
The  county  court  entertained  the  bill  and  granted  the  relief. 
By  an  agreement  of  parties,  entered  of  record,  an  appeal  was 
taken  from  the  decision  of  the  county  court  to  the  Supreme 
Court,  sitting  in  the  Southern  Grand  Division.  The  only 
questions  discussed  in  this  court  have  relation  to  the  consti- 
tutionality of  the  section  of  the  statute  conferring  extended 
or  increased  jurisdiction  on  county  courts  in  counties  in 
which  probate  courts  are  or  may  hereafter  be  established. 
Unless  the  act  cited  is  constitutional,  it  is  not  claimed  the 
county  court  had  jurisdiction  to  entertain  the  bill. 

Section  18,  art.  6,  of  the  constitution,  which  provides  for 
the  election  of  county  judges  in  the  several  counties  of  the 
State,  also  declares  county  courts  shall  be  courts  of  record, 
and  shall  have  jurisdiction  in  all  matters  of  probate,  settle- 
ment of  estates  of  deceased  persons,  appointment  of  guard- 
ians and  conservators,  and  settlement  of  their  accounts,  in 
all  matters  relating  to  apprentices,  and  in  proceedings  for  the 
collection  of  taxes  and  assessments,  and  such  other  jurisdic- 
tion as  may  be  provided  for  by  general  law.  Under  this 
section  of  the  constitution  county  courts  were  organized  in  the 
several  counties  of  the  State,  having  and  exercising  uniform 
powers  and  jurisdiction.  Section  20,  of  the  same  article  of 
the  constitution,  confers  power  on  the  General  Assembly  to 
establish  probate  courts  in  counties  having  a  population  of 
over  fifty  thousand  inhabitants.  No  doubt  this  power  could 
be  exercised  by  the  General  Assembly  at  any  time  whenever 
the  interests  of  the  inhabitants  of  the  counties  embraced  in 


128  Klokke  v.  Dodge.  [May 

. __* 

Opinion  by  Mr.  Justice  Scott. 

the  class  indicated  might,  in  its  judgment,  require  probate 
courts  to  be  established.  Probate  courts,  when  established 
under  the  constitution,  shall  have  original  jurisdiction  in  all 
matters- of  probate,  the  settlement  of  estates  of  .deceased  per- 
sons, the  appointment  of  guardians  and  conservators,  and  the 
settlement  of  their  accounts,  in  all  matters  relating  to  appren- 
tices, and  in  cases  of  the  sales  of  real  estate  of  deceased 
persons  for  the  payment  of  debts.  It  will  be  noted  the  con- 
stitution makes  no  provision  for  giving  probate  courts,  when 
established  in  counties  having  over  fifty  thousand  inhabitants, 
exclusive  original  jurisdiction  in  matters  over  which  they  may 
exercise  jurisdiction.  All  county  courts,  by  the  express  terms 
of  the  constitution,  (sec.  18,  art.  6,)  have  original  jurisdic- 
tion in  all  matters  of  probate,  settlement  of  the  estates  of 
deceased  persons,  the  appointment  of  guardians  and  conser- 
vators, and  in  other  matters  enumerated,  and  it  is  not  appre- 
hended it  is  in  the  power  of  the  General  Assembly  to  take 
away  from  county  courts  jurisdiction  conferred  upon  them 
by  the  constitution.  Probate  courts  may  be  established  in  a 
class  of  counties  indicated  by  their  population  whenever  the 
legislature  may  see  proper  to  do  so,  and  such  courts  will 
have  original  jurisdiction  in  certain  matters,  but  there  is  no 
authority  in  the  constitution  for  making  that  jurisdiction 
exclusive.  Both  courts  have,  and  may  continue  to  have, 
original  jurisdiction  in  a  class  of  cases  designated.  Nothing 
contained  in  the  constitution  is  inconsistent  with  the  existence 
of  two  courts  in  the  same  county  having  original  jurisdiction 
in  the  same  class  of  cases.  More  than  once  this  court  has 
had  occasion  to  apply  this  construction  to  county  and  circuit 
courts.  It  has  been  decided  the  General  Assembly  has  no 
power  to  take  from  circuit  courts  original  jurisdiction,  which 
they  have  under  the  constitution,  and  transfer  it  to  the  exclu- 
sive jurisdiction  of  county  courts.  Concurrent  jurisdiction 
with  the  circuit  courts  in  certain  matters  might  be  conferred 
on  county  courts,  but  that  jurisdiction  could  not  be  made 
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exclusive  in  the  latter  courts.  (Myers  v.  The  People,  67  111. 
503 ;  Mapes  v.  The  People,  69  id.  523.)  It  is  needless  to  say 
that  such  jurisdiction  as  the  legislature  may  rightfully  confer 
upon  any  court  may  be  revoked  at  any  time  by  the  same 
authority,  but  jurisdiction  given  by  the  constitution  to  a 
court  can  not  be  taken  from  it  by  the  legislature  and  trans- 
ferred to  another  court. 

This  construction  is  conclusive  against  the  correctness  of 
the  proposition,  so  confidently  stated,  that  county  courts  in 
counties  where  probate  courts  have  been  or  may  be  estab- 
lished, are  a  different  class  of  courts  from  county  courts  in 
counties  having  no  probate  courts.  Such  is  not  the  fact,  and 
there  is  no  warrant  for  any  distinction.  Although  a  probate 
court  may  be  established  in  any  county  having  a  population  of 
over  fifty  thousand  inhabitants,  yet  the  county  court  of  that 
county  will  retain  all  the  jurisdiction  given  it  by  the  constitu- 
tion, even  in  matters  that  may  also  be  within  the  jurisdiction 
of  the  probate  court.  It  is  for  the  unanswerable  reason  the 
constitution  has  declared  what  jurisdiction  a  county  court  may 
exercise,  and  it  has  not  provided  any  portion  of  that  juris- 
diction may  be  taken  away  or  transferred  to  the  exclusive 
jurisdiction  of  a  probate  or  any  other  court.  It  is  apparent, 
then,  that  county  courts  in  all  the  counties  of  the  State  have, 
and  must  have  under  the  constitution,  the  same  powers  and 
jurisdiction,  whether  probate  courts  are  established  in  some 
of  them  or  not,  and  hence  constitute  a  "class  of  courts," 
within  the  meaning  of  that  instrument,  concerning  which  all 
laws  must  be  general,  and  of  uniform  operation.  The  section 
of  the  statute  cited,  in  terms,  applies  only  to  county  courts  in 
counties  in  which  probate  courts  are  or  may  be  established, 
giving  to  such  courts  concurrent  jurisdiction  with  circuit 
courts  in  certain  matters  in  law  and  in  equity.  Judicial  notice 
will  be  taken  of  the  fact  but  few  counties  in  the  State  have  a 
population  of  over  fifty  thousand  inhabitants,  and  by  reason 
of  that  fact  may  have  a  probate  court.     It  is  plain,  therefore, 
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the  law  that  purports  to  confer  increased  or  extended  juris- 
diction on  county  courts  in  counties  where  probate  courts  are 
or  may  hereafter  be  established,  applies  only  to  a  part  of  a 
class  or  grade  of  courts,  and  falls  within  the  inhibition  of 
that  clause  of  section  29,  art.  6,  of  the  constitution,  which 
declares,  "all  laws  relating  to  courts  shall  be  general,  and 
of  uniform  operation,  and  the  organization,  powers,  pro- 
ceedings and  practice  of  all  courts  of  the  same  class  or 
grade,  so  far  as  regulated  by  law,  and  the  force  and  effect  of 
the  process,  judgments  and  decrees  of  such  courts,  severally, 
shall  be  uniform."  Had  the  convention  which  framed  the 
constitution  intended,  as  the  argument  maintains,  the  effect 
of  establishing  probate  courts  in  counties  having  the  requisite 
population  would  be  to  deprive  county  courts  in  such  coun- 
ties of  that  jurisdiction  they  previously  had  under  the  consti- 
tution, and  which  probate  courts  might  thereafter  exercise,  it 
is  singular  such  language  was  not  employed  as  would  have 
made  that  intention  clear.  But  that  was  not  done.  The 
constitution  contains  nothing  that  in  the  slightest  degree 
indicates  that  probate  courts  shall  have  exclusive  jurisdiction 
over  matters  within  their  jurisdiction,  when  established.  Pro- 
bate courts,  when  established,  the  constitution  itself  limiting 
their  powers,  can  only  have  concurrent  jurisdiction  with 
county  courts  in  certain  matters,  and  that  is  all.  The  inten- 
tion of  the  framers  of  the  constitution  can  only  be  accurately 
ascertained  from  the  words  employed  to  express  their  mean- 
ing, and  the  words  employed  are  to  be  understood  in  their 
ordinary  and  usual  signification,  otherwise  there  could  be  no 
safe  or  uniform  interpretation  of  such  instruments.  Courts 
are  not  at  liberty  to  suppose  one  thing  or  another  was  meant, 
unless  it  is  plainly  expressed,  or  arises  by  necessary  implica- 
tion from  unambiguous  terms  employed. 

The  question  now  being  considered,  whether  the  jurisdic- 
tion county  courts  had  in  probate  matters  under  the  consti- 
tution, passed  exclusively  to  probate  courts  when  they  should 
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be  established,  was  not  raised  or  discussed  in  The  People  v. 
Loomis,  96  111.  377.  It  does  not  appear  that  phase  of  the 
case  was  presented  to  the  court.  The  only  point  decided  was, 
whether  the  county  court  of  Cook  county,  since  a  probate  court 
was  established  in  that  county  under  the  provisions  of  the  act 
of  1877,  still  had  jurisdiction  to  foreclose  a  mortgage  made 
by  a  guardian  on  behalf  of  his  ward,  and  it  was  held  that 
under  the  act  of  1869,  applicable  to  all  county  courts  in  the 
State,  irrespective  of  the  fact  whether  probate  courts  had 
been  established  or  not,  the  court  had  jurisdiction  to  enter- 
tain a  bill  for  that  purpose.  It  was  thought  that  neither  the 
section  of  the  constitution  that  provides  for  the  establishment 
of  probate  courts,  nor  the  act  of  the  legislature,  had  deprived 
the  county  court  of  jurisdiction  in  such  cases. 

In  the  views  here  expressed  only  two  other  members  of 
the  court  concur  with  the  writer.  A  majority  of  the  court, 
however,  are  of  opinion  the  "Act  to  extend  the  jurisdiction 
of  county  courts  in  counties  in  which  probate  courts  are  or 
may  be  established,"  in  force  July  1,  1881,  is  unconstitu- 
tional, and  for  that  reason  it  follows  it  was  error  in  the 
county  court  to  entertain  jurisdiction  of  the  bill,  and  its 
decree  will  be  reversed  and  the  bill  dismissed. 

Decree  reversed. 

Mr.  Justice  Mulkey  :  While  I  concur  in  the  conclusion 
reached  in  this  case  by  a  majority  of  the  court,  I  am  unable 
to  give  my  assent  to  the  grounds  upon  which  the  decision  is 
placed,  as  expressed  in  the  foregoing  opinion.  Therefore,  in 
justice  to  myself,  and  in  order  to  avoid  any  misapprehension 
with  respect  to  the  position  of  the  court  upon  the  subject,  I 
deem  it  proper  that  I  should  present  my  own  views  in  a  sep- 
arate opinion,  and  shall  accordingly  do  so. 

It  is  provided  by  section.  29  of  article  6  of  the  constitution, 
that  "the  organization,  jurisdiction,  powers,  proceedings  and 
practice  of  all  courts  of  the  same  class  or  grade,  so  far  as 
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regulated  bylaw,  *  *  *  shall  be  uniform."  Now,  it  is 
manifest  if  there  was  no  other  provision  in  the  constitution 
operating  as  an  exception  to  or  limitation  upon  the  one  just 
cited,  the  legislature  would  have  no  power  or  authority  to 
confer,  as  was  attempted  to  be  done  in  this  case,  chancery 
jurisdiction  upon  one  or  more  of  the  county  courts  in  the 
State,  without  at  the  same  time  conferring  it  upon  the  others 
also.  The  framers  of  the  constitution,  however,  foresaw  that 
in  very  large  counties  the  business  of  these  courts  might,  and 
probably  would,  increase  to  such  an  extent  as  to  require  a 
separation  of  the  probate  from  the  other  business  therein ; 
and  with  a  view  of  providing  for  such  a  contingency,  they,  by 
the  20th  section  of  the  same  article  of  the  constitution, 
declared  that  the  legislature  might  provide  for  the  establish- 
ment of  probate  courts,  with  "original  jurisdiction  in  all  pro- 
bate matters,  the  settlement  of  estates  of  deceased  persons, 
the  appointment  of  guardians  and  conservators,  and  .settle- 
ment of  their  accounts,  in  all  matters  relating  to  appren- 
tices, and  in  cases  of  sales  of  real  estate  of  deceased  persons 
for  the  payment  of  debts."  The  only  limitation  on  the  power 
of  the  legislature  to  establish  these  courts  in  the  several 
counties  in  the  State,  as  will  appear  from  the  various  pro- 
visions of  the  constitution  relating  to  the  subject,  is  the  one 
contained  in  the  20th  section  itself,  which  forbids  the  estab- 
lishment of  such  courts  in  any  county  not  having  a  popula- 
tion in  excess  of  fifty  thousand.  Knickerbocker  v.  The  People 
ex  rel.  102  111.  218. 

It  will  be  perceived  by  reference  to  the  18th  section  of 
article  6  of  the  constitution,  which  creates  county  courts  and 
defines  their  jurisdiction,  that  the  jurisdiction  of  these  courts 
and  of  probate  courts,  so  far  as  it  relates  to  "matters  of 
probate,  settlement  of  estates  of  deceased  persons,  appoint- 
ment of  guardians  and  conservators,  and  settlement  of  their 
accounts,  in  all  matters  relating  to  apprentices, "  is  the  same. 
But  in  addition  to  this,  county  courts  are  by  the  same  section 
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given  jurisdiction  "in  proceedings  for  the  collection  of  taxes 
and  assessments,  and  such  other  jurisdiction  as  may  be  pro- 
vided by  general  law." 

The  question  is  then  presented  whether  probate  courts, 
when  established  by  the  legislature  under  the  20th  section, 
were  intended  to  take  the  place  of  and  be  substituted  for 
county  courts,  in  so  far  as  the  jurisdiction  of  the  two  courts, 
as  specifically  defined  in  the  constitution,  is  the  same. 

I  frankly  confess  this  question  is  not  free  from  difficulty, 
and  that  it  cost  me  much  thought  and  reflection  before  arriv- 
ing at  a  satisfactory  conclusion.  My  first  inclination  was, 
that  no  such  substitution  in  the  respect  stated  was  intended, 
but  upon  more  mature  consideration  of  the  matter  I  am  fully 
satisfied  that  such  was  the  intention  of  the  framers  of  the 
constitution.  I  concede  the  general  proposition  that  where 
two  courts  of  like  powers  and  jurisdiction,  in  whole  or  in  part, 
are  established  at  different  times  in  the  same  judicial  district, 
the  law  creating  the  second  court  will  not  ordinarily,  in  the 
absence  of  an  express  declaration  to  that  effect,  operate  as  a 
repeal  of  the  act  establishing  the  first  court,  in  so  far  as  their 
jurisdiction  is  the  same,  but  in  such  cases  the  jurisdiction 
of  the  two  courts  will  be  regarded  as  concurrent.  Yet  this, 
like  all  other  rules,  is  subordinate  to  the  universal  and  funda- 
mental principle  that  all  laws  must  be  so  construed  as  to 
give  effect  to  the  intention  of  the  law-makers.  The  above 
general  rule,  subject  to  the  fundamental  limitation  just  stated, 
has  been  fully  recognized  by  this  court  in  construing  the  con- 
stitution. 

The  real  question,  therefore,  to  be  determined  now  is,  what 
did  the  framers  of  the  constitution  intend  in  this  particular 
instance?  If  it  was  customary  for  matters  of  probate  to  be 
transacted  in  two  or  more  courts  in  the  same  judicial  district 
or  territorial  limits,  or  if  this  might  be  done  without  occasion- 
ing great  inconvenience,  I  should  unhesitatingly  say  the  juris- 
diction was  intended  to  be  concurrent,  and  not  a  mere  transfer 
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of  it  from  one  court  to  another.  But  such  is  not  the  case. 
The  proposition  that  there  may  be,  under  our  constitution, 
two  courts  in  the  same  county  at  the  same  time  exercising 
probate  jurisdiction,  is  not  only  novel,  but  it  is  believed  no 
instance  of  the  kind  can  be  found ;  and  the  very  fact  it  is 
without  precedent,  affords  a  strong  reason  why  the  constitu- 
tional convention  could  not  have  intended  it.  Moreover,  I 
am  confident  if  the  constitution  should  be  thus  construed  it 
would  lead  to  great  confusion  and  inconvenience  in  the  man- 
agement and  settlement  of  estates,  and  this,  to  my  mind, 
affords  a  conclusive  reason  why  such  a  construction  should 
not  receive  judicial  sanction.  For  instance,  letters  of  guard- 
ianship or  of  administration  might  happen  to  be  made  by 
different  persons  at  the  same  time — one  in  one  court,  and 
the  other  in  the  other.  In  such  case,  each  court  might  insist 
on  maintaining  its  own  jurisdiction,  and  neither  applicant 
might  be  willing  to  yield  to  the  other.  This  would  evidently 
give  rise  to  rival  claimants  of  the  same  estate,  and  while 
these  contests  would  be  going  on,  the  estate  itself  might,  and 
doubtless  would,  suffer,  to  the  detriment  of  those  interested 
in  it.  Any  number  of  complications  of  this  character  might 
readily  be  suggested,  but  it  is  unnecessary  to  do  so. 

There  is  one  matter,  however,  in  this  connection,  which 
deserves  special  notice.  I  allude  to  the  great  inconvenience 
it  would  be  to  creditors  and  others  interested  in  estates, 
who  are  constantly  having  occasion  to  examine  the  probate 
records  for  the  purpose  of  ascertaining  their  condition  and 
of  seeing  how  they  are  administered,  if  they  were  compelled, 
as  they  certainly  would  be  if  the  construction  contended  for 
is  the  correct  one,  to  examine  the  records  of  two  courts, 
instead  of  one,  before  they  could  certainly  know  their  exact 
condition.  It  would  be  difficult,  if  not  impossible,  to  estimate 
the  inconvenience  and  trouble  which  would  inevitably  arise 
from  this  cause  alone,  to  say  nothing  of  the  other  evils 
suggested,  growing  out  of  such  a  system. 
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These  considerations,  in  addition  to  many  others  of  a  like 
character  that  might  be  mentioned,  in  my  judgment  abso- 
lutely forbid  the  idea  that  the  framers  of  the  constitution 
ever  intended  there  should  be  two  courts  having  probate 
jurisdiction  in  the  same  county. 

I  hold,  therefore,  the  establishment  of  a  probate  court, 
under  the  constitution,  in  a  particular  county,  is  ipso  facto  sl 
revocation  of  the  jurisdiction  of  the  county  court  of  such 
county  as  to  all  matters  over  which  probate  courts  are  given 
jurisdiction,  and  with  respect  to  which  county  courts  in 
counties  not  having  probate  courts  exercise  a  similar  juris- 
diction,— or,  in  other  words,  that  upon  the  establishment  of  a 
probate  court  in  a  particular  county,  the  county  court  of  such 
county  is  at  once,  by  operation  of  law,  deprived  of  its  juris- 
diction in  matters  of  probate,  and  in  all  other  matters  over 
which  probate  courts  are  given  jurisdiction,  for  there  is  no 
such  a  thing,  in  my  judgment,  as  concurrent  jurisdiction 
between  the  two  courts  in  the  same  county.  The  jurisdiction 
of  the  latter  courts  is  clearly  exclusive.  And  in  this  conclu- 
sion I  am  authorized  to  say  that  Mr.  Chief  Justice  Craig  and 
Justices  Dickey  and  Sheldon  concur. 

This  being  the  effect  of  establishing  a  probate  court  under 
the  20th  section  of  article  6  of  the  constitution,  it  follows 
the  legal  operation  of  that  section  is  to  create  an  exception 
to  or  a  limitation  upon  the  29th  section  of  the  same  article, 
which  requires  the  jurisdiction  and  powers  of  county  courts, 
and  other  courts  of  the  same  class  or  grade,  to  be  uniform. 
Taking  the  two  sections  together,  so  far  as  the  present 
inquiry  is  concerned,  they,  in  effect,  declare  that  the  juris- 
diction and  powers  of  the  county  courts  of  this  State  shall  be 
uniform,  except  in  counties  having  a  population  in  excess  of 
fifty  thousand,  in  which  the  legislature  shall  establish  pro- 
bate courts,  in  which  latter  counties  the  county  courts  shall 
exercise  no  probate  or  other  jurisdiction  which  is  specifically 
conferred  upon  probate  courts,  but  that  in  all  other  respects 
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their  jurisdiction  and  powers  shall  be  the  same  as  those 
exercised  by  other  county  courts  in  counties  where  no  such 
probate  courts  are  established, — in  other  words,  the  consti- 
tution has  authorized  this  uniformity  of  jurisdiction  with 
respect  to  county  courts,  under  certain  circumstances,  to  be 
partially  disturbed  or  broken  by  withdrawing  from  them  a 
certain  portion  of  their  jurisdiction,  specifically  determined 
by  the  constitution  itself,  for  the  purpose  of  conferring  the 
same  upon  certain  special  tribunals,  called  probate  courts, 
created  for  the  express  purpose  of  relieving  county  courts  of 
a  portion  of  their  business,  which  the  framers  of  the  consti- 
tution supposed,  in  course  of  time,  would  increase  to  such  an 
extent  as  to  require  the  relief  in  question. 

So  far  the  constitution  has  authorized  a  departure  from 
the  rule  created  by  that  instrument  requiring  the  jurisdiction 
of  county  courts  to  be  uniform,  and  no  further.  Clearly  the 
authorizing  of  an  infraction  of  a  general  rule  for  a  specific 
purpose  does  not  confer  authority  to  break  the  rule  for  a 
different  purpose.  The  constitution,  in  effect,  says  to  the 
legislature,  you  may,  under  certain  contingencies,  for  the 
purpose  of  relieving  county  courts  in  large  counties  where 
their  business  has  greatly  increased,  withdraw  from  them  a 
specific  portion  of  their  jurisdiction ;  but  this  certainly  does 
not  authorize  the  legislature,  after  having  exercised  the 
power  in  this  respect,  to  go  on  and  destroy  the  uniformity  in 
the  jurisdiction  of  these  courts  in  other  respects.  A  power 
to  deprive  a  court  of  a  portion  of  its  jurisdiction  affords  no 
authority  for  conferring  additional  jurisdiction  on  the  same 
court,  as  was  attempted  in  this  case. 

If  it  be  suggested  the  legislature  is  authorized  to  increase 
the  jurisdiction  of  county  courts  without  any  constitutional 
grant  for  that  purpose,  the  obvious  answer  is,  that  this  power 
is  subject  to  the  qualification  that  such  increase  of  jurisdic- 
tion must  extend  to  all  county  courts  in  the  State,  so  as 
to  give  effect  to  the  provision  of  the  constitution  requiring 
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uniformity  of  jurisdiction.  Outside  the  special  jurisdiction 
conferred  upon  probate  courts,  which  can  neither  be  enlarged 
nor  diminished,  the  legislature  may  alter  or  change  the  juris- 
diction of  county  courts,  except  in  so  far  as  it  is  controlled 
by  the  constitution,  at  pleasure,  provided  the  legislation  for 
such  purpose  is  general,  and  applicable  alike  to  all  county 
courts  in  the  State. 

The  position  that  the  giving  of  the  legislature  authority, 
under  certain  circumstances,  to  partially  depart  from  the  rule 
of  uniformity  with  respect  to  certain  specifically  determined 
subjects  of  jurisdiction,  affords  any  authority  for  a  further 
departure  from  the  rule  with  respect  to  other  jurisdictional 
matters  not  embraced  in  the  constitutional  category,  is 
wholly  at  variance  with  every  principle  of  law  and  logic. 
Nevertheless,  the  legislature,  merely  because  the  constitution 
authorizes  a  departure  from  the  rule  of  uniformity  in  the 
respect  stated,  has  gone  on  and  attempted  to  confer  on 
county  courts  in  all  counties  where  probate  courts  have  been 
established,  "concurrent  jurisdiction  with  the  circuit  courts 
in  all  cases  at  law  and  in  equity,  except  in  criminal  cases 
where  the  punishment  may  be  death  or  confinement  in  the 
penitentiary."  This  act  I  regard  in  palpable  violation  of 
section  29  of  article  6  of  the  constitution,  requiring  uni- 
formity of  jurisdiction  in  county  courts,  and  it  is  no  answer 
to  this  objection  to  say,  that  because  the  uniformity  of  juris- 
diction of  these  courts  was  by  the  authority  of  the  constitu- 
tion partially  destroyed,  they  thereby  became  a  separate 
class  of  courts,  whose  jurisdiction  might  be  increased  or 
diminished  to  any  extent  the  legislature  might  think  proper, 
without  any  regard  to  the  jurisdiction  of  county  courts  in 
counties  not  having  probate  courts,  for  there  is  nothing  in 
the  constitution  that  warrants  this  assumption.  There  is 
but  one  class  of  county  courts  known  to  the  constitution  and 
laws  of  this  State,  and  their  jurisdiction  and  powers,  in  my 
judgment,  must  be  uniform,  except  in  so  far  as  the  constitu- 
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tion  has  otherwise  expressly  provided.  To  sustain  such  legis- 
lation as  this,  would  be  to  defeat  the  very  object  and  purpose 
of  the  constitution  in  providing  for  probate  courts.  The 
latter  courts  are  created  for  the  purpose  of  relieving  such  of 
the  county  courts  as  are  supposed  to  be  unable  to  do  all  the 
business  brought  to  them,  and  not  merely  to  enable  them  to 
get  rid  of  their  appropriate  business,  so  that  the  legislature 
may  in  effect  convert  them  into  circuit  courts,  as  was  at- 
tempted to  be  done  in  this  case. 


James  W.  Scholfield  et  al, 

v. 

Frank  C.  Pope. 

At  Ottawa,  March  Term,  1882. 

Practice  in  the  Supreme  Court — motion  should  state  proper  grounds. 
A  motion  to  dismiss  an  appeal  for  an  alleged  want  of  jurisdiction  in  this 
court,  will  not  be  entertained  except  it  be  accompanied  by  a  statement  of  the 
particular  ground  upon  which  the  question  of  jurisdiction  is  to  arise. 

Appeal  from  the  Circuit  Court  of  Cook  county. 

At  the  present  term,  Mr.  James  F.  Meagher,  in  behalf  of 
the  appellee,  moved  the  court  to  dismiss  this  appeal,  for  the 
following  reason :  "  Because  said  Supreme  Court  has  no 
jurisdiction  to  hear  and  determine  said  appeal." 

Dickey,  J. :  This  motion  does  not  contain,  nor  is  it  accom- 
panied by,  any  statement  of  the  ground  upon  which  the 
question  of  jurisdiction  is  to  arise.  We  can  not  go  to  the 
record  to  search  for  some  possible  ground  for  the  motion. 
A  proper  statement  should  be  made.  We  do  not  allow  or 
deny  the  motion,  but  simply  refuse  to  entertain  it  at  all. 
The  motion  can  be  renewed  on  a  proper  statement. 
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The   People  ex  rel.  Cunningham 

v. 
Napoleon  B.  Thistlewood  et  al. 

At  Springfield,  June  Term,  1882. 

1.  Mandamus — as  an  original  proceeding  in  this  court — practice — not 
controlled  by  the  statute.  The  statute  regulating  the  practice  in  mandamus 
cases  (Kev.  Stat.  1874,  p.  691,)  has  no  application  to  practice  in  the  Supreme 
Court.  It  was  designed  to  regulate  the  practice  in  the  circuit  courts,  and  not 
in  this  court.  However,  the  practice  in  such  cases  in  this  court  will  be  made 
to  conform,  as  nearly  as  may  be,  to  that  as  regulated  by  statute  in  the  circuit 
courts. 

2.  Same — petition  filed  only  upon  leave — summons  awarded  only  upon 
cause — when  returnable.  The  summons  in  mandamus,  in  an  original  pro- 
ceeding in  the  Supreme  Court,  will  not  be  awarded,  as  a  matter  of  course,  but 
only  upon  cause  shown  by  petition,*  and  the  petition  can  be  filed  only  upon 
leave  granted  for  that  purpose. 

3.  If,  upon  examination  of  the  petition,  no  cause  is  shown  for  awarding 
the  summons,  it  will  be  denied,f  as  was  the  practice  in  this  court  before  the 
passage  of  the  statute..  Where  the  petition  shows  sufficient  cause,  the  sum- 
mons will  be  ordered  to  be  issued,  as  it  would  from  the  circuit  court.:}: 

4.  If  the  matter  to  be  litigated  concerns  the  public  interest,  the  court  has 
uniformly  made  the  writ  returnable  to  the  term  at  which  the  application  is 
made,  but  if  it  be  of  a  mere  private  nature,  the  practice  is  to  make  the  writ 
returnable  to  the  succeeding  term. 

5.  Same — also,  of  the  time  of  service  of  the  summons.  The  summons 
should,  in  any  case,  be  made  returnable  at  a  time  not  less  than  five  days 

*  The  writ  of  mandamus  will  not  be  awarded  in  the  Supreme  Court  upon 
mere  motion, — a  petition  must  be  presented  showing  the  grounds  of  the 
application.     The  People  ex  rel.  v.  Loomis,  94  111.  587. 

f  This  writ  is  not  now,  as  formerly,  a  prerogative  writ;  it  is  nothing  more, 
under  our  statute,  than  an  ordinary  action  at  law  in  cases  where  it  is  the 
appropriate  remedy.  Yet  it  is  to  be  issued  in  the  discretion  of  the  court. 
People  ex  rel.  v.  Weber,  86  111.  285.  Under  the  statute,  the  petition  takes 
the  place  of  the  alternative  writ,  and  defects  in  it  are  to  be  taken  advantage 
of  as  they  were  when  found  in  the  alternative  writ;  and  defects  in  substance 
can  be  taken  advantage  of  at  any  time  before  the  granting  of  the  peremptory 
writ, — even  after  return  made.     People  ex  rel.  v.  Davis,  93  111.  133. 

X  Upon  asking  leave  to  file  a  petition  for  a  writ  of  mandamus  in  this  court, 
it  is  not  necessary  to  couple  with  such  application  a  motion  that  a  summons 
or  an  alternative  writ  be  awarded.  Upon  granting  leave  to  file  the  petition, 
if,  upon  examination,  it  is  found  that  sufficient  cause  is  shown,  the  summons 
will  be  awarded  without  any  special  motion  for  that  purpose.  Blatchford 
et  al.  v.  Newberry  et  al.  100  111.  484. 
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prior  to  the  hearing,  but  there  is  nothing  in  the  statute  or  in  the  practice  that 
obtains,  which  requires  there  should  be  five  days  service  before  the  matter 
can  be  heard  in  this  court. 

6.  Continuance — in  mandamus — for  want  of  service.  It  is  a  sufficient 
ground  for  a  continuance  in  a  proceeding  for  mandamus  in  this  court,  where 
the  action  or  conduct  of  several  persons  is  sought  to  be  affected  or  controlled 
by  the  writ,  that  some  of  the  persons  so  to  be  affected  have  not  been  served 
with  the  summons. 

This  is  an  original  proceeding  in  this  court,  for  a  writ  of 
mandamus. 

The  petitioner,  Justus  K.  Cunningham,  alleges  that  at  a 
general  election  held  in  and  for  the  city  of  Cairo,  he  was 
elected  to  the  office  of  city  attorney  of  said'  city,  and  that  the 
city  council  and  the  city  clerk,  together  with  the  mayor  of  the 
city,  refuse  to  execute  their  duties  in  respect  of  such  election 
to  the  end  that  the  petitioner  may  be  properly  invested  with 
his  said  office  to  which  he  was  so  elected.  The  petitioner 
therefore  prays  that  the  mayor  and  common  council  and  the 
city  clerk  be  compelled  by  mandamus  to  perform  their  proper 
duties  in  the  premises.  Upon  leave  given,  the  petition  was 
filed,  and  summons  awarded,  and  duly  issued,  and  served 
upon  a  portion  of  the  defendants. 

At  the  present  term,  Messrs.  Green  &  Gilbert,  in  behalf  of 
those  defendants  upon  whom  service  had  been  made,  moved 
the  court  for  a  continuance  of  the  cause,  upon  two  grounds : 

First — Because  the  summons  was  not  served  upon  these 
defendants,  or  any  of  them,  in  apt  time  for  the  same  to  be 
answered  unto  on  the  return  day  thereof. 

Second — There  has  been  no  service  of  said  process  upon 
Napoleon  B.  Thistlewood,  mayor,  or  Dennis  J.  Foley,  city 
clerk,  of  the  city  of  Cairo. 

Counsel  cited  the  statute  concerning  the  "action  of  man* 
damns,"  (Rev.  Stat.  1874,  p.  691,)  and  contended  that  where 
the  summons  is  issued  in  term  time,  as  in  this  case,  it  should 
be  served  at  least  five  days  before  the  return  day  in  order  to 
make  it  a  sufficient  service,  and  place  the  party  in  default 
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under  section  2  of  the  act.  This  is  urged  in  support  of  the 
first  ground  assigned  for  a  continuance,  there  not  having  been 
service  of  process  upon  any  of  the  defendants  five  days  before 
the  return  day. 

Scott,  Ch.  J". :  It  is  insisted  that  the  statute  which  regulates 
the  practice  concerning  mandamus,  and  requires  that  a  writ 
should  be  returnable  in  not  less  than  five  days,  makes  it  also 
imperative  that  there  should  be  service  for  that  length  of  time. 
This  court  has  had  frequent  occasion  heretofore  to  decide 
that  the  statute  regulating  the  practice  in  mandamus  cases 
has  no  application  to  practice  in  this  court.  It  was  designed 
to  regulate  the  practice  in  the  circuit  courts  in  such  cases, 
and  not  in  this  court.  We  have  therefore  always  required 
that,  before  a  summons  shall  be  issued,  application  shall  be 
made  to  this  court  for  leave  to  file  the  petition ;  and  it  is  not 
issued  as  a  matter  of  course,  but  upon  cause  shown.  We 
have,  however,  said,  and  the  practice  has  been,  that  we  will 
make  the  practice  in  such  cases  in  this  court  conform,  as 
near  as  may  be,  to  that  as  regulated  by  statute  for  the  circuit 
courts,  and  we  have,  therefore,  in  every  case  where  we  have 
found  the  petition  shows  sufficient  cause,  ordered  the  sum- 
mons to  issue  as  it  would  from  the  circuit  court ;  but,  if  we 
think,  upon  examination,  no  cause  is  shown  for  awarding 
the  summons,  it  will  be  denied,  as  was  the  practice  in  this 
court  before  the  passage  of  the  statute.  Where  the  matter 
to  be  litigated  concerns  public  interest,  we  have  uniformly 
made  the  writ  returnable  to  the  term  at  which  the  application 
is  made.  Where  it  is  of  a  mere  private  nature,  the  practice 
is  to  make  the  writ  returnable  to  the  succeeding  term.  In 
this  case  we  thought  the  matters  set  forth  in  the  petition 
were  of  such  public  importance  that  the  writ  ought  to  be 
made  returnable  to  the  present  term,  and  it  was  accordingly 
^.so  done.  There  is,  therefore,  nothing  in  the  statute  or  the 
practice  that  obtains  that  makes  it   imperative  that   there 
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should  be  five  days  service  before  the  writ  can  be  heard  in 
this  court,  but  it  must  be  made  returnable  at  a  time  not  less 
than  five  days. 

The  other  reason,  however,  assigned  for  a  continuance, 
namely,  that  the  parties  have  not  all  been  served,  is  well 
taken.  The  parties  to  be  affected,  whose  action  is  to  be  con- 
trolled, are  not  all  before  the  court,  and  we  are  of  opinion, 
until  they  are  all  before  the  court  we  have  no  jurisdiction  to 
hear  the  case.     It  will,  therefore,  be  continued  for  service 

upon  the  parties  not  served. 

Motion  allowed. 


John  D.  McIntyre 

v. 

The  People,  for  use  of  Alice  Wilkey. 

Filed  at  Springfield  March  28,  1882 — Rehearing  denied  June  Term,  1882. 

1.  Alteration — of  guardian's  bond  will  not  affect  ward.  The  adding 
of  another  name  as  security  in  the  body  of  a  guardian's  bond,  and  the 
signing  and  sealing  of  such  bond  by  the  new  surety,  under  an  order  of  court 
requiring  additional  security,  even  if  unlawful,  will  not  affect  the  security 
of  the  ward  in  the  bond  as  originally  made,  or  defeat  a  recovery  thereon; 
and  if  lawfully  made,  the  ward  may  treat  the  bond  as  that  of  all  the  sureties 
named  in  it  after  its  alteration,  and  may  sue  any  one  of  such  sureties  sepa- 
rately. 

2.  Guardian — loans  must  be  approved  by  county  court.  Where  a 
guardian  loans  his  ward's  money,  the  statute  requires  that  the  county  court 
must  approve  the  security;  and  the  ward  may  treat  a  loan  made  without  such 
approval  of  the  county  court  as  an  appropriation  of  the  money  to  the  guard- 
ian's own  use.  The  statutory  requirement  that  the  security  shall  be  approved 
by  the  court  is  mandatory,  not  merely  directory. 

3.  Guardian's  bond — action  lies  on,  without  first  fixing  guardian's 
liability.  Under  the  statute,  it  is  not  necessary  that  the  guardian's  account 
shall  be  adjusted  in  the  county  court,  and  the  extent  of  his  liability  thereby 
ascertained,  before  an  action  will  lie  against  his  sureties  upon  his  bond.  The 
damages  may  be  ascertained  in  the  suit  on  the  bond. 
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4.  Evidence— parol,  as  to  action  of  a  court  of  record,  not  proper.  The 
county  court  being  a  court  of  record,  having  a  seal  and  a  clerk,  its  proceed- 
ings can  only  be  shown  by  its  record.  Hence  parol  evidence  that  the  court 
approved  of  the  security  taken  by  a  guardian  for  moneys  of  his  ward  loaned, 
is  not  admissible  in  a  suit  upon  the  guardian's  bond.  If  an  order  of  approval 
was  in  fact  made,  but  not  recorded,  the  only  remedy  is  by  an  application  to 
that  court,  in  apt  time,  upon  notice  and  proper  proof,  to  have  its  record 
amended  or  completed. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Tazewell  county ;  the  Hon.  Ninian  M.  Laws,  Judge, 
presiding. 

This  is  an  action  upon  a  guardian's  bond.  Judgment  in  the 
circuit  court  was  against  the  defendant.  This  was  affirmed 
in  the  Appellate  Court,  and  defendant  in  the  circuit  court 
brings  the  case  here  on  error. 

At  November  term  of  the  county  court  of  Tazewell  county, 
in  1869,  H.  K.  Alexander  was  appointed  "guardian  of  Alice 
Wilkey,  then  a  minor,  and  gave  bond  as  such,  with  one 
Eupert  and  John  D.  Mclntyre  as  sureties,  in  the  sum  of 
$20,000,  conditioned  that  Alexander  should  discharge  the 
office  and  trust  of  such  guardian  according  to  law,  and  should 
render  a  fair  and  just  account  of  his  guardianship  to  the 
county  court  of  the  county  of  Tazewell,  from  time  to  time,  as 
should  be  required  by  that  court,  and  should  comply  with  all 
orders  of  said  court,  lawfully  made,  relating  to  the  goods,  chat- 
tels and  mortgages  of  said  minor,  and  should  render  and  pay 
to  such  minor  all  moneys,  goods  and  chattels,  title  papers  and 
effects,  which  might  come  to  the  hands  and  possession  of 
such  guardian  belonging  to  such  minor,  when  such  minor 
should  be  entitled  thereunto,  or  to  any  subsequent  guardian, 
should  such  court  so  direct.  Alexander  entered  upon  his 
duties  as  such,  and  so  continued  to  be  such  guardian  until 
1877,  when  he  died.  Alice  Wilkey  became  of  age  February 
4,  1878.     In  April,  1875,  the  county  court  made  an  order 
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requiring  Alexander  to  give  additional  security  on  his  bond, 
and  thereupon  William  S.  Maus  subscribed  his  name  and 
seal  to  the  original  bond  immediately  below  the  original  sig- 
natures and  seals.  This  was  done  under  the  supervision  of 
the  judge  of  the  county  court,  and  the  name  of  Maus  was 
inserted  in  the  body  of  the  bond  as  one  of  the  sureties  at 
that  time. 

The  amended  declaration  contained  two  counts.  The  first 
describes  the  bond  as  that  of  Alexander  as  principal,  and  of 
Eupert  and  McIntyre  as  sureties,  and  alleges  its  execution 
on  December  3,  1869,  which  is  the  date  upon  the  face  of  the 
bond.  The  second  count  alleges  the  making  of  the  bond  by 
Alexander,  Eupert  and  McIntyre,  as  in  the  first  count,  and 
alleges  further  that  on  April  3,  1875,  Alexander  was  ordered 
by  the  county  court  to  give  additional  security,  and  thereupon 
Maus  subscribed  his  name  to  the  bond  as  additional  security, 
whicli  was  approved  by  the  court,  as  Alexander's  guardian's 
bond,  and  this  was  done  with  the  full  consent  of  McIntyre, 
and  without  the  knowledge  of  Alice  Wilkey.  Each  count 
alleges  breaches  of  the  bond  in  failure  to  pay  over  moneys  in 
the  hands  of  Alexander. 

Defendant  filed  seventeen  pleas,  embracing  pleas  of  non  est 
factum.  Issues  were  formed,  and  a  trial  by  jury  had.  The 
jury  found  the  issues  for  plaintiff,  finding  the  debt  $20,000, 
and  the  damages  $3699.99,  and  judgment  was  entered  upon 
the  verdict.  The  case  was  taken,  on  error,  to  the  Appellate 
Court,  and  the  judgment  was  there  affirmed.  McIntyre 
brings  the  cause  here  by  writ  of  error. 

Messrs.  Prettyman  &  Sons,  for  the  plaintiff  in  error : 
A  guardian,  by  the  common  law,  is  required  to  loan  the 
money  of  his  ward,  and  keep  it  loaned  for  the  ward's  benefit 
carefully  and  prudently,  and  the  statute  enjoins  it  also,  "upon 
security  to  be  approved  by  the  court."  The  statute  does  not 
require  this  approval  of  the  security  to  be  entered  of  record. 
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The  presentation  of  the  matter  to  the  judge,  and  his  con- 
sent and  approval  of  the  loan,  should  protect  the  guardian, 
whether  the  judge  makes  any  order  on  the  records  or  not. 
As  the  guardian  can  not  compel  the  making  of  any  such 
entry,  it  seems  he  should  be  allowed  to  prove  the  fact  that 
the  court  approved  the  loan  and  security.  If  the  guardian 
acts  with  prudence,  care  and  good  faith,  he  should  not  be 
held  liable  for  a  loss.  Howard  v.  Amoy,  9  Pick.  461 ;  Loivell 
v.  Minat,  20  id.  116 ;  Kommaker  v.  Kimmel,  1  Pa.  207. 

The  county  court  must  first  find  the  amount  due  from  the 
guardian,  and  direct  its  payment,  before  bringing  suit  against 
his  sureties.  Stilwell  v.  Mills,  19  Johns.  303 ;  Gilbert  v. 
Guptil,  34  111.  138;  Groff  v.  Mismer,  52  Cal.  136;  Salsbury 
v.  Von  Helser,  3  Hill,  77 ;  Davis  v.  Dello,  6  N.  H.  399. 

A  material  alteration  of  a  bond  increasing  the  liability  of 
a  surety,  or  diminishing  or  varying  his  right  to  recover  con- 
tribution from  his  co-sureties,  renders  it  void.  Rudesill  v. 
Jefferson  County,  85  111.  448 ;    Gillett  v.  Sweet,  1  Gilm.  489. 

The  alteration  was  procured  by  the  representative  of  the 
plaintiff  below  for  the  benefit  of  the  ward  and  another  surety, 
and  in  the  absence  of  the  defendant,  and  without  his  knowl- 
edge, and  this  renders  the  bond  void  as  to  him.  Vincent  v. 
People,  25  111.  500;  Lewis  v.  Payne,  8  Cow.  73;  Burlingame 
v.  Breivster,  79  111.  516 ;  2  Parsons  on  Contracts,  716. 

Though  both  parties  to  a  bond  agree  to  an  alteration,  yet 
the  surety  is  thereby  discharged.  Gardner  v.  Harbuck,  21 
111.  129;  Mix  v.  Vail,  86  id.  40. 

A  penal  bond  can  not  be  made  valid  by  a  subsequent  oral 
assent  of  a  surety.     Sans  v.  People,  3  Gilm.  327. 

Mr.  C.  A.  Koberts,  and  Mr.  N.  E.  Worthington,  for  the 
defendants  in  error : 

An  alteration,  though  material,  by  a  stranger,  or  without 
any  fraudulent  intent,  will  not  vitiate  the  written  instrument. 
Vogle  v.  Ripper,  34  111.  105 ;  Elliott  v.  Blair,  47  id.  342. 
10—103  111. 
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The  subsequent  assent  or  ratification  of  the  surety  to  the 
alteration  made  the  bond  good  as  to  him.  Stiles  v.  Probst, 
69  111.  382;  Goodspeed  v.  Cutler,  75  id.  534;  Prettyman  v. 
Goodrich,  23  id.  330. 

As  to  the  alteration  of  the  bond,  reference  is  made  to  City 
of  Chicago  v.  Gage  et  at.  95  111.  593. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

Counsel  for  plaintiff  in  error  contend  that  it  was  error  to 
permit  the  bond  to  go  in  evidence  after  it  was  shown  that  it 
had  been  altered  after  it  was  executed  by  Mclntyre,  by  the 
insertion  of  the  words,  "and  Wm.  S.  Maus,"  in  the  body  of 
the  instrument,  and  by  adding  the  words,  "Wm.  S.  Maus, 
seal,"  at  the  bottom,  below  the  original  signatures.  This 
position  is  not  tenable.  If  the  judge  of  the  county  court  and 
Maus  could  not  lawfully  do  what  they  did,  and  their  action 
was  unlawful,  it  is  clear  they  could  not,  by  any  unauthorized 
act  of  theirs,  deprive  the  minor  of  the  security  which  she  had 
in  the  original  bond,  and  in  such  case  she  had  the  right  to 
proceed  upon  the  original  bond  as  though  it  had  not  been 
altered.  If  the  proceeding  be  regarded  as  a  regular  one, 
authorized  by  law  to  be  done  as  it  was  done,  then  she  had  a 
right  to  treat  the  bond  as  that  of  all  the  sureties'  named  in 
the  bond  after  it  was  altered.  This  action,  by  the  abstract, 
seems  to  have  been  brought  against  Mclntyre  alone.  The 
statute  authorizes  this  to  be  done. 

Defendant  offered,  upon  the  trial,  to  prove  that  Alexander, 
on  April  2,  1875,  as  such  guardian,  lent  to  W.  S.  Maus 
$1000  of  the  money  of  his  ward,  and  took  from  Maus  his 
note  for  that  amount,  payable  thirty  months  after  date,  to 
Alexander,  as  such  guardian,  with  interest  at  the  rate  of  ten 
per  cent,  and  that  the  payment  of  the  same  was  secured  at 
the  time  of  the  loan  by  a  mortgage  upon  real  estate  in  that 
county,  which  was  of  such  value  as  to  be,  and  was  at  the 
time,  ample  security  for  that  amount,  and  also  to  prove  that 
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Maus,  at  the  time  of  the  loan,  was  solvent  to  an  amount 
larger  than  $1000 ;  and  also  offered  to  prove,  by  the  oral  tes- 
timony of  the  then  judge  of  the  county  court,  that  the  loan 
was  made  at  the  time  with  his  knowledge  and  consent,  and 
by  his  approval.  The  note  and  mortgage  were  produced 
and  offered  as  evidence.  All  this  proof  was  rejected  by  the 
circuit  court,  and  defendant  excepted.  This,  it  is  insisted, 
was  error.  At  common  law  it  was  the  duty  of  the  guardian 
to  loan  the  money  of  his  ward,  (not  needed  for  the  present 
use  of  the  ward,)  and  keep  it  loaned  at  interest  for  the  benefit 
of  the  ward.  This  was  to  be  done  carefully  and  prudently. 
If  the  guardian  kept  such  moneys  in  his  possession  without 
use,  when  by  the  exercise  of  ordinary  care  he  might  pru- 
dently have  put  the  same  at  interest,  he  was  chargeable  with 
interest  upon  the  same.  If  he  loaned  with  prudence,  and 
losses  occurred,  he  was  not  answerable  for  losses  not  attribu- 
table to  his  fault.  Our  statute,  however,  provides  that  "it, 
shall  be  the  duty  of  the  guardian  to  put  and  keep  his  ward's 
money  at  interest  upon  good  security,  to  be  approved  by  the 
court,  or  invest  the  same  in  United  States  bonds,  or  other 
United  States  interest-bearing  securities.  *  *  *  Loans 
for  large  amounts  shall  be  upon  real  estate  security,  *  *.  * 
provided  the  same  may  be  extended  from  year  to  year  without 
the  approval  of  the  court."  Were  it  not  for  this  proviso,  it 
might  be  plausibly  suggested  that  the  primary  provision, 
that  the  security  should  be  approved  by  the  court,  is  merely 
directory ;  but  when  it  is  said  that  such  loans  may  be  extended 
without  such  approval,  it  is  necessarily  implied  that  the 
original  loan  by  the  guardian  must  be  made  with  the  approval 
of  the  court.  This  being  the  mandatory  requirement  of  the 
statute,  the  guardian  making  such  loan  without  compliance 
with  the  statute  makes  the  same  at  his  own  risk,  and  must 
be  treated  as  having  undertaken  to  assume  the  position  of  a 
guarantor.  As  such,  after  the  maturity  of  the  loan  he  may 
be  held  (in  accounting  to  the  ward)  to  answer  for  the  money 
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so  loaned.  Of  course,  on  payment  to  the  ward  the  guardian 
may  avail  himself  of  the  proceeds  of  the  loan,  if  any,  to  his 
own  use. 

The  county  court  is  a  court  of  record,  having  a  clerk  and 
a  seal.  The  proceedings  of  such  a  court  can  only  be  shown 
by  its  record,  and  can  not  lawfully  be  proven  by  parol.  If 
such  an  order  of  approval  was  in  fact  made,  but  not  recorded, 
the  only  remedy  is  by  an  application  to  that  court,  in  apt 
time,  and  upon  notice  and  proper  proof,  to  have  its  record 
amended  or  completed.  We  think  the  ruling  of  the  circuit 
court  on  this  question  was  right.  The  law  has  thrown  about 
the  interests  of  wards  certain  safeguards,  and  it  is  the  duty 
of  courts  to  maintain  them. 

It  is  next  objected,  that  before  an  action  of  this  kind 
against  the  surety  can  be  maintained,  it  is  necessary  that 
•the  account  of  the  guardian  be  first  adjusted  in  the  county 
court,  and  the  true  balance  ascertained,  where  the  commis- 
sions to  which  the  guardian  may  be  entitled  can  only  be 
properly  adjusted.  By  sec.  13,  chap.  103,  Eev.  Stat.  1874, 
p.  730,  it  is  enacted,  as.  to  bonds  of  guardians,  that  where 
the  condition  of  such  bond  shall  be  violated,  suit  may  be 
instituted  on  such  bond,  and  prosecuted  to  final  judgment 
against  any  one  or  more  of  the  sureties  severally,  without 
first  establishing  the  liability  of  the  principal  by  obtaining 
judgment  against  him  alone,  and  in  such  suits  it  shall  not 
be  necessary  to  a  recovery  that  a  devastavit  should  have  pre- 
viously been  established  against  the  principal  in  the  bond. 
It  results  from  this  enactment,  and  from  sec.  21,  of  chap. 
110,  (Practice,)  that  in  an  action  like  the  present,  for  the 
purposes  of  this  suit,  the  door  is  thrown  open  in  the  circuit 
court,  upon  the  trial,  for  the  adjustment  of  the  accounts  of 
the  guardian,  so  as  to  fix  the  true  amount  of  the  damages. 

We  find  no  sufficient  cause  for  the  reversal  of  the  judg- 
ment of  the  circuit  court.  The  judgment  of  the  Appellate 
Court  is  therefore  affirmed.  Judgment  affirmed. 
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Indianapolis  and  St.  Louis  Railroad  Company 

v. 

Daniel  Morganstern. 

At  Springfield,  June  Term,  1882. 

Agency — use  of  corporate  seal — presumption.  "Where  an  appeal  bond 
purporting  to  have  been  executed  in  the  name  of  a  railroad  company  by  its 
general  attorney,  has  the  seal  of  the  corporation  attached,  the  presumption 
will  arise  that  the  person  using  the  seal  had  authority  to  do  so.* 

Appeal  from  the  Appellate  Court  for  the  Third  District. 

This  is  an  appeal  by  the  railroad  company,  the  appeal 
bond  being  signed,  "Indianapolis  and  St.  Louis  Railroad 
Company,  by  John  T.  Dye,  General  Attorney, "  with  the  seal 
of  the  corporation  attached. 

*  Where  it  is  recited  in  the  body  of  an  appeal  bond  given  on  appeal  by  a 
private  corporation,  that  the  company  by  its  corporate  name  had  entered  into 
the  obligation,  and  the  bond  is  signed  by  the  president  and  secretary  of  the 
company,  and  sealed  with  its  corporate  seal,  that  will  be  a  sufficient  execu- 
tion of  the  bond  in  the  name  of  the  corporation.  Bills  et  al.  v.  Stanton,  69 
111.  51. 

An  appeal  bond  copied  into  the  record,  purported  to  have  been  executed 
by  the  Illinois  Central  Kailroad  Company,  by  an  attorney  in  fact,  with  a 
scrawl  attached, — it  was  held,  on  a  motion  to  dismiss  for  want  of  the  corpo- 
rate seal,  that  the  court  did  not  know,  judicially,  that  the  company  had  a  seal 
other  than  the  scrawl  such  as  appeared  in  the  record.  Illinois  Central  Rail- 
road Co.  v.  Johnson.  40  111.  35.  , 

In  copying  into  the  transcript  of  a  record  an  appeal  bond  purporting  to 
have  been  executed  by  a  corporation,  the  corporate  seal,  if  attached  thereto, 
may  be  represented  by  a  scrawl;  a  fac  simile  of  the  seal  or  device  can  not  be 
made  in  the  copy.     Ibid. 

Where  an  appeal  bond,  purporting  to  have  been  executed  by  an  attorney  in 
fact,  was  approved  by  the  court  from  which  the  appeal  was  taken,  it  will  be 
presumed  there  was  before  that  court  sufficient  evidence  of  the  authority  of 
the  attorney  to  execute  the  bond  in  behalf  of  his  principal.     Ibid. 

In  Cromwell  v.  March,  Breese,  (Beecher's  ed.)  326,  a  supersedeas  bond 
was  executed  by  "Murray  McConnel,  attorney  for  the  plaintiff."  The  super- 
sedeas was  quashed  for  the  reason  it  did  not  appear  that  McConnel  was 
authorized  to  sign  the  bond  as  attorney.  But  it  was  held  in  Campbell  v. 
The  State  Bank,  1  Scam.  423,  where  a  supersedeas  bond  purported  to  have 
been  executed  by  a  person  as  attorney  in  fact,  in  the  name  of  his  principal, 
and  the  authority  of  the  attorney  did  not  appear,  this  court  would  presume 
that  the  attorney  had  authority  to  execute  the  bond  unless  his  authority  was 
questioned  by  affidavit. 
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Messrs.  Craig  &  Craig,  for  the  appellee,  now  move  the 
court  to  dismiss  the  appeal  on  the  ground  the  appellant  cor- 
poration does  not  appear  to  have  had  its  corporate  name 
attached  to  the  appeal  bond  by  any  person  having  authority 
to  sign  the  same. 

Scholfield,  J. :  The  bond  appears  to  have  been  executed 
under  the  seal  of  the  corporation.  This  raises  the  presump- 
tion that  the  person  using  the  seal  had  authority  to  do  so. 
There  is  no  attempt  to  impeach  the  authority,  nor  is  it 
claimed  the   seal   of   the   corporation  has   been  improperly 

used. 

Motion  denied. 


Daniel  Sapp 

v. 

Matilda  Wightman. 


Filed  at  Springfield  March  28,  1882 — Rehearing  denied  June  Term,  1882. 

1.  Lien  of  a  decree — on  lands  in  a  different  county.  The  lien  of  a 
decree  being  limited  by  the  statute  in  its  territorial  extent  the  same  as  that  of 
a  judgment  at  law,  does  not  extend  to  lands  of  a  defendant  situate  in  a 
county  other  than  that  in  which  the  decree  was  rendered,  and  the  court 
rendering  the  decree  has  no  power  to  extend  its  lien  beyond  the  limits  of  the 
county,  by  declaring  it  shall  be  a  lien  on  lands  in  such  other  county.* 

2.  Same — effect  of  section  6  of  the  Divorce  act.  The  power  to  make  a 
decree  for  alimony  a  lien  upon  lands  out  of  the  county,  is  not  conferred  by 
section  6  of  the  Divorce  act,  which  gives  the  court  power  to  "enforce  pay- 
ment of  alimony  by  causing  the  defendant  to  give  security  for  the  payment 
thereof,  or  in  any  other  manner  consistent  with  the  rules  and  practice  of  the 
court."  This  implies,  only,  that  resort  may  be  had  to  the  known  modes 
under  the  rules  of  practice  for  enforcing  writs,  orders  and  decrees,  such  as 
sequestration,  attachment  for  contempt,  etc.,  or  to  the  statutory  method  of 
creating  a  lien  upon  lands  within  the  court's  jurisdiction. 

*As  to  the  mode  by  which  the  lien  can  be  extended  to  lands  in  another 
county,  under  the  act  of  1874,  see  Yackle  v.  Wightman,  post,  p.  169. 
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3.  Same — on  change  of  venue  in  suit  for  divorce — giving  alimony  in 
lieu  of  dower — effect  as  to  extent  of  lien.  The  fact  that  a  suit  for  a  divorce 
and  alimony  is  brought  in  one  county,  and  taken  by  change  of  venue  to 
another,  will  not  give  the  decree  of  the  court  in  the  latter  county  any  more 
effect,  as  a  lien  upon  land  in  the  county  where  the  bill  was  originally  filed, 
than  if  it  had  been  brought  in  the  court  in  which  the  decree  was  entered, 
nor  will  the  fact  that  alimony  is  decreed  to  be  taken  in  satisfaction  of  dower, 
make  any  difference  as  to  the  lien  of  the  decree. 

3.  Notice — lis  pendens — as  to  lands.  The  commencement  and  pend- 
ency of  a  bill  for  divorce,  which  merely  sets  forth  the  defendant's  lands  as 
affecting  the  amount  of  alimony  to  be  allowed,  but  asserts  and  seeks  no  right 
in  respect  to  them,  is  no  notice  lis  pendens  to  affect  the  rights  of  purchasers 
from  the  defendant. 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the 
Hon.  N.  M.  Laws,  Judge,  presiding. 

This  was  a  suit  in  ejectment,  brought  by  Matilda  Wight- 
man,  against  Daniel  Sapp  and  Oliver  Goodwin,  in  the  circuit 
court  of  Tazewell  county,  to  the  September  term,  1881,  to 
recover  possession  of  the  west  half  of  the  south-west  quarter 
of  section  24,  town  24  north,  range  6  west  of  the  third  prin- 
cipal meridian,  in  Tazewell  county,  Illinois,  wherein  the 
plaintiff,  on  trial  by  the  court  without  a  jury,  recovered, 
and  the  defendant  Sapp  appealed. 

It  was  admitted  by  the  parties  to  the  suit,  upon  the  trial, 
that  John  Wightman  owned  the  land  in  controversy  in  fee 
simple  on  March  22,  1859.  Appellee,  Matilda  Wightman,  to 
recover  in  the  action,  relied  entirely  upon  a  title  she  claimed 
to  have  derived  by  conveyance  of  the  premises,  from  the 
master  in  chancery  of  Tazewell  county,  to  her,  as  the 
assignee  of  a  purchaser  of  the  same  at  a  sale  thereof,  made 
by  such  master  under  a  decree  rendered  by  the  circuit  court 
of  Peoria  county,  Illinois,  on  March  22,  1859,  in  a  suit  for  a 
divorce,  brought  by  her  against  her  husband,  said  John 
Wightman.  The  sale  was  made  by  said  master  on  Novem- 
ber 22,  1879,  upon  the  affidavit  of  Matilda  Wightman,  pre- 
sented to  him,  in  which  it  was  stated  that  eight  semi-annual 
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installments  of  alimony,  of  $250  each,  for  the  years  1876, 
1877,  1878,  and  1879,  due  on  the  first  days  of  January  and 
July  of  each  of  said  years  by  the  provisions  of  said  decree, 
from  said  John  Wightman,  were  unpaid,  and  requesting  the 
master  to  collect  the  same. 

At  the  sale  one  James  Haines,  Jr.,  bid  off  the  premises  in 
controversy,  and  the  north-east  quarter  of  section  25,  town  25, 
range  5  west,  all  situated  in  Tazewell  county,  for  $2327.10, 
and  it  is  recited  in  the  deed  that  Haines  had  assigned  the 
certificate  of  sale  from  the  master  to  Matilda  Wightman,  who, 
on  February  26,  1881,  received  the  master's  deed  purporting 
to  convey  to  her  the  premises  in  controversy  and  the  quarter 
section  of  land.  The  decree  of  the  Peoria  county  circuit 
court  was  rendered  in  a  suit  for  a  divorce,  commenced  in  the 
Tazewell  county  circuit  court  on  June  16,  1858,  by  Matilda 
Wightman  against  John  Wightman,  which  suit  was  removed 
by  change  of  venue  to  the  circuit  court  for  Peoria  county. 
The  decree  provides  that  $500  per  annum  be  allowed  as  ali- 
mony to  the  complainant,  Matilda  Wightman,  in  installments 
of  $250  each,  to  be  paid  on  the  first  day  of  January  and  the 
first  day  of  July  in  each  year,  commencing  January  1,  1860, 
and  payable  at  the  expiration  of  every  six  months  thereafter 
during  her  natural  life,  the  decree  declaring  that  it  was  made 
a  specific  lien  upon  the  premises  in  controversy  and  certain 
other  designated  tracts  of  land,  all  in  Tazewell  county,  and 
that  in  the  event  of  defendant  failing  to  pay  the  complainant 
any  part  of  said  sum  of  money  in  the  manner  and  at  the  time 
mentioned  in  the  decree,  then  the  master  in  chancery  of  Taze- 
well county  was  ordered,  on  the  application  of  complainant, 
stating  the  fact  of  such  failure  by  affidavit,  to  proceed  to 
advertise  and  sell  the  tracts  of  land  described  in  the  decree, 
or  any  part  thereof,  to  the  highest  bidder,  for  cash  in  hand, 
to  raise  the  amount  which  might  be  then  due  the  complain- 
ant as  alimony,  and  to  make  sale  in  like  manner  from  time 
to  time   afterward  upon  like  default  of  payment.     It  was 
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ordered  that  the  decree  be  recorded  in  Tazewell  county,  and 
that  from  and  after  its  rendition  the  defendant  be  enjoined 
from  selling  or  conveying  said  lands,  except  subject  to  the 
lien  thereby  created  upon  the  same.  This  decree,  rendered 
March  22,  1859,  was  recorded  March  24,  1859,  in  the  book 
of  record  of  deeds,  in  the  recorder's  office  of  Tazewell  county. 
The  master's  deed  to  Matilda  Wightman,  dated  February  26, 
1881,  was  recorded  in  such  office  February  28,  1881. 

As  evidence  of  legal  title  in  fee  in  himself,  Daniel  Sapp 
introduced  a  deed  from  John  Wightman  and  wife  to  William 
Wightman,  conveying  to  the  latter  the  premises  in  contro- 
versy, dated  March  21,  1866,  and  recorded  March  9,  1867, 
and  a  deed  from  William  Wightman  and  wife,  conveying  the 
premises  to  him  (Sapp),  dated  January  5,  1867,  and  recorded 
March  8,  1867. 

Mr.  N.  W.  Green,  and  Mr.  Wm.  Don  Maus,  for  the  appel- 
lant: 

The  decree  of  the  Peoria  circuit  court,  in  March,  1859,  for 
the  payment  of  money  as  alimony,  was  not  a  lien  upon  the 
lands  of  the  defendant  therein  in  Tazewell  county,  it  being 
by  the  law  then  in  force  subject  to  the  same  restrictions  as 
judgments  at  law.  Chancery  Code,  1845,  sec.  14;  Eames 
et  al.  v.  Germania  Turnverein,  74  111.  56. 

The  lien  of  a  judgment  of  the  circuit  court  extends  only  to 
lands  within  its  jurisdiction,  and  not  to  lands  beyond  the 
county  in  which  such  judgment  is  rendered.  Bustard  v. 
Morrison,  1  Scam.  236 ;  Durham  v.  Heaton,  28  111.  264  ; 
Kinney  et  al.  v.  Knoebel  et  al.  51  id.  119 ;  Ewing  et  al.  v. 
Ainsivorth,  53  id.  465  ;  Hart  v.  Wingart,  83  id.  282. 

It  is  the  levy  of  an  execution,  not  the  judgment  or  decree, 
that  creates  the  lien  on  land  in  another  county.  Comwell  v. 
Watkins,  71  111.  492 ;  Worcester  Nat.  Bank  v.  Cheeney,  87  id. 
607. 
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Messrs.  Prettyman  &  Sons,  for  the  appellee : 

The  assignee  of  a  judgment  debtor,  or  one  subject  to  a  lien 
for  alimony,  takes  the  land  as  the  debtor  had  it,  and  the  lien 
may  be  enforced  against  the  property  in  his  hands  the  same 
as  against  the  lien  debtor.  Kruse  v.  Scripps,  11  111.  90; 
Yates  v.  Benard,  38  id.  297. 

On  the  sale  of  land  under  a  decree  which  is  made  a  specific 
lien  thereon,  and  its  purchase  and  conveyance  to  the  lien- 
holder,  the  lien  is  merged  in  the  fee,  and  the  purchaser  is 
entitled  to  recover  against  the  debtor,  or  any  person  purchas- 
ing from  him  since  the  creation  of  the  lien.  Talcott  v. 
Draper,  61  111.  56;  Prescott  v.  Fisher,  22  id.  390;  Carroll  v. 
Pollard,  24  id.  20 ;  1  Washburn  on  Eeal  Estate,  65. 

The  statutes  then  in  force  authorized  the  courts  in  grant- 
ing a  divorce  to  create  liens  upon  real  estate  for  installments 
of  alimony.  Acts  1859,  p.  48,  incorporated  in  Eev.  Stat. 
1874,  p.  422,  chap.  40,  sees.  18,  20;  Eev.  Stat.  1874,  chap. 
22,  sec.  45,  and  chap.  41,  sees.  39,  40 ;  Foote  v.  Foote,  22 
111.  429. 

That  the  pendency  of  a  bill  for  divorce  and  alimony  is 
notice  lis  pendens  of  the  equities  of  the  complainant  to  any 
subsequent  purchaser  from  the  defendant :  Vanzant  v.  Van- 
zant,  23  111.  543;  Errissman  v.  Errissman,  25  id.  138;  Arm- 
strong  v.  Armstrong,  35  id.  109;  Draper  v.  Draper,  68  id.  18. 

A  decree  on  change  of  venue  may  be  filed  in  the  county 
from  which  the  venue  is  taken,  with  the  clerk  of  the  court 
from  which  the  venue  is  changed,  and  from  the  date  of  such 
filing  it  will  have  the  same  effect  as  if  originally  entered 
there.     Eev.  Stat.  1874,  chap.  146,  sec.  34. 

An  execution  is  not  necessary  to  be  issued  on  a  decree 
which  authorizes  the  master  to  sell,  to  make  the  decree  a  lien. 
The  decree  is  authority  to  the  master.  Kams  v.  Harper, 
48  111.  527  ;  Dinet  v.  Eigenman,  80  id.  274 ;  Amsby  v.  People, 
20  id.  159;  Eev.  Stat.  1874,  chap.  40,  sees.  17,  18,  20,  and 
chap.  22,  sees.  45,  47. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  validity  of  plaintiff's  title  depends  upon  the  force  and 
effect  of  the  decree  rendered  in  the  circuit  court  of  Peoria 
county  on  March  22,  1859,  as  being  a  lien  upon  this  land  in 
Tazewell  county.  If  it  was  not  a  lien  upon  such  land  situ- 
ated in  another  county  than  that  in  which  the  decree  was 
rendered,  then  the  deed  from  John  Wightman  to  William 
Wightman,  of  March  21,  1866,  conveyed  to  the  latter  the  full 
title  to  the  land,  unincumbered  by  any  lien  of  the  decree,  and 
there  was  no  interest  left  in  the  land  for  the  master's  deed  to 
the  plaintiff,  of  February  26,  1881,  to  operate  upon  and  convey. 
Was,  then,  the  decree  a  lien  upon  this  land  in  another  county  ? 

The  law  in  force  at  the  time  the  decree  was  rendered  was : 
"A  decree  for  money  shall  be  a  lien  on  the  lands  and  tene- 
ments of  the  party  against  whom  it  is  entered,  to  the  same 
extent  and  under  the  same  limitation  as  a  judgment  at  law." 
Kev.  Stat.  1845,  p.  95,  sec.  14.  And  by  sec.  45,  p.  98 :  "AH 
decrees  given  in  causes  in  equity  in  this  Siate  shall  be  a  lien 
on  all  real  estate  respecting  which  such  decrees  shall  be 
made,  and  whenever,  by  any  decree,  any  party  in  a  suit  in 
equity  shall  be  required  to  perform  any  act  other  than  the 
payment  of  money,  or  to  refrain  from  performing  any  act, 
the  court  may  in  such  decree  order  that  the  same  shall  be  a 
lien  upon  the  real  or  personal  estate,  or  both,  of  such  party, 
until  such  decree  shall  be  fully  complied  with,  and  such  lien 
shall  have  the  same  force  and  effect,  and  be  subject  to  the 
same  limitations  and  restrictions,  as  judgments  at  law."  As 
to  the  lien  of  judgments  at  law  the  provision  was :  "All  and 
singular  the  lands,  tenements  and  real  estate  of  any  person 
against  whom  any  judgment  has  been  or  hereafter  shall  be 
obtained,  either  at  law  or  in  equity,  shall  be  liable  to  be  sold 
upon  execution  to  be  issued  upon  such  judgment,  etc.,  and 
the  said  judgment  shall  be  a  lien  on  such  lands,  tenements 
and  real  estate  from  the  last  day  of  the  term  of  court  in 
which  the  same  may  be  rendered,  for  the  period  of  seven 
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years :  Provided,  that  execution  be  issued  at  any  time  within 
one  year  on  such  judgment,"  etc.  Same,  p.  300,  sec.  1. 
And  as  to  a  writ  of  attachment,  or  a  writ  of  execution,  issued 
from  the  circuit  court  of  one  county  to  any  sheriff  or  other 
officer  of  another  county,  it  was  provided,  that  it  should  be 
the  duty  of  the  officer  making  such  levy  to  make  a  certificate 
thereof,  and  file  the  same  in  the  recorder's  office  of  the  county 
where  such  real  estate  was  situated,  and  that  until  the  filing 
of  such  certificate  such  levy  should  not  take  effect  as  to  cred- 
itors, or  bona  fide  purchasers  without  notice.  Same,  p.  305, 
sec.  25.  And  by  section  27  it  is  provided  that  the  certificate 
shall  be  recorded  in  a  book  to  be  kept  for  that  purpose. 

It  will  thus  be  seen  that  by  statute  a  decree  for  money  is 
made  a  lien  on  lands  to  the  same  extent,  and  under  the  same 
limitation,  as  a  judgment  at  law,  and  that  when,  in  a  cause 
in  equity,  the  court,  in  its  decree,  orders  that  the  same  shall 
be  a  lien  upon  real  estate,  the  lien  shall  have  the  same 
force  and  effect,  and  be  subject  to  the  same  limitations  and 
restrictions,  as  judgments  at  law. 

Although  the  lien  of  a  judgment  is  given  by  the  statute, 
in  terms  the  most  general,  against  "all  and  singular  the 
lands,  tenements  and  real  estate"  of  the  judgment  debtor, 
the  lien  has  ever  been  held  by  the  decisions  of  this  court  to 
be  limited  in  extent  to  the  territorial  jurisdiction  of  the  court 
rendering  the  judgment.  Thus,  in  Bustard  v.  Morrison,  1 
Scam.  236,  the  court  say:  "The  statute  makes  judgments  of 
the  circuit  court  a  lien  upon  all  the  lands  of  the  defendant 
within  its  jurisdiction.  *  *  *  The  judgment  of  a  court 
creates  no  lien  upon  land  beyond  the  limit  of  its  jurisdiction, 
to-wit,  the  county  in  which  such  judgment  is  rendered. "  In 
Kinney  v.  Knoebel,  51  111.  119,  it  is  said :  "It  is  the  settled 
law  of  this  court  that  the  lien  of  a  judgment  upon  real  estate 
is  only  co-extensive  with  the  limits  of  the  county  in  which  it 
is  rendered, "  and  see  Durham  v.  Heaton,  28  111.  264 ;  Ewing 
v.  Ainsivorth,  53  111.  465. 
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The  only  way,  under  the  statute  then  in  force,  of  obtaining 
a  lien  upon  land  in  Tazewell  county  under  a  judgment  in  the 
circuit  court  of  Peoria  county,  would  have  been  by  the  levy 
of  an  execution  upon  the  judgment,  and  filing  a  certificate  of 
the  same  in  the  recorder's  office  of  Tazewell  county,  and  it 
is  the  levy  of  execution,  not  the  judgment  or  decree,  that 
creates  the  lien  in  such  case  on  land  in  another  county. 
Tenney  v.  Hememvay,  53  111.  97.  The  case  declares  it  not 
the  policy  of  the  law  to  favor  secret  liens. 

The  lien  of  a  judgment,  then,  of  the  circuit  court  of  a 
county  not  extending  beyond  the  boundary  of  the  county,  and 
the  lien  of  a  decree  for  money,  or  for  the  performance  of  any 
act  other  than  the  payment  of  money,  being  by  the  statute 
limited  in  its  extent  the  same  as  the  lien  of  a  judgment  at  law, 
(Eames  v.  Germania  Tumverein,  74  111.  56,)  it  follows  that 
the  decree  of  the  circuit  court  of  Peoria  county  was  no  lien 
upon  lands  in  Tazewell  county.  That  court  had  no  power 
to  extend  the  lien  of  a  decree  beyond  the  territorial  boundary 
to  which  it  was  limited  by  law,  and  by  declaration  to  that 
effect  make  its  decree  a  lien  upon  lands  situated  in  another 
county.  The  liens  created  by  judgments  and  decrees  of  the 
circuit  courts  in  this  State  are  purely  statutory.  Tenney 
v.  Hemenway,  supra.  The  power  can  not  be  derived,  as  is 
supposed,  from  section  6  of  the  chapter  entitled  "Divorces," 
Kev.  Stat.  1845,  p.  197,  sec.  6,  giving  to  circuit  courts  the 
power  to  "enforce  payment  of  alimony  by  causing  the  defend- 
ant to  give  security  for  the  payment  thereof,  or  in  any  other 
manner  consistent  with  the  rules  and  practice  of  the  court." 
This  general  power  means  no  more  than  that  resort  may 
be  had  to  the  known  modes,  under  the  rules  and  practice 
of  the  court  of  chancery,  of  enforcing  obedience  to  writs, 
orders  and  decrees,  as,  sequestration,  attachment  for  con- 
tempt, etc.,  or  the  statutory  method  of  creating  a  lien  on 
lands  within  the  court's  jurisdiction.  It  does  not  authorize 
the  creating  of  a  lien  upon  real  estate  outside  of  the  ter- 
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ritorial  jurisdiction  of  the  court.  That  would  be  in  contra- 
vention of  the  express  terms  of  the  statute  that  the  lien  of 
decrees  shall  be  of  the  same  extent,  and  subject  to  the  same 
limitations  and  restrictions,  as  that  of  judgments  at  law.. 

A  very  proper  mode  of  security  of  payment  in  this  case 
would  have  been  as  suggested  with  reference  to  alimony  made 
a  lien  on  land,  in  Errlssman  v.  Errissman,  25  111.  136  :  "And 
for  the  purpose  of  giving- notice  of  the  lien,  it  would  have 
been  proper  to  have  required  a  mortgage  to  be  given  for  the 
payment. " 

The  bill  in  the  divorce  suit  set  forth  that  the  defendant 
was  the  owner  of  the  premises  in  controversy,  and  various 
other  specifically  described  tracts  of  land  in  Tazewell  county 
and  other  counties  in  the  State :  that  said  lands  and  defend- 
ant's personal  property  were  worth  $50,000.  The  bill  prayed 
for  a  divorce  and  alimony.  The  decree  ordered  that  the  ali- 
mony allowed  by  it  should  be  in  satisfaction  of  dower. 

It  is  urged  by  appellee's  counsel  that  the  decree  ought  to 
create  the  lien  it  professes  to  do,  because  the  alimony  is 
given  in  lieu  of  dower,  and  that  the  defendant  had  no  power, 
by  taking  a  change  of  venue,  to  deprive  the  complainant  of 
any  equity  or  right  in  the  premises  to  which  she  would  have 
been  entitled  had  there  been  no  change  of  venue,  and  that 
purchasers  of  the  land  after  the  rendition  of  the  decree 
should  stand  affected  in  their  rights  by  the  decree  as  from 
the  time  of  the  commencement  of  the  suit,  after  the  manner 
that  pendente  lite  purchasers  are  affected  in  their  rights  from 
the  time  of  the  service  of  the  subpoena  in  a  suit.  Had  the 
bill  here  set  up  some  specific  claim  of  right  in  this  land,  and 
the  decree  established  it,  we  need  not  say  what  might  have 
been  the  effect  of  the  decree  in  the  respect  suggested.  But 
there  is  no  such  case  here.  Although  the  lands  are  named 
in  the  bill,  no  right  is  asserted  in  respect  to  them,  nor  are 
they,  or  any  part  of  them,  asked  to  be  assigned  for  alimony, 
or  any  other  relief  asked  in  regard  to  them, — they  are  men- 
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tioned  for  the  apparent  purpose  of  showing  the  amount  of 
defendant's  property,  as  bearing  upon  the  sum  to  be  allowed 
for  alimony.  The  decree  allows  as  alimony  a  sum  of 
money, — $500  a  year, — and  orders  merely  that  the  decree 
shall  be  a  lien  upon  the  lands  as  security  for  the  payment  of 
the  alimony.  Where  land  is  no  more  involved  than  this  in  a 
legal  proceeding,  the  commencement  or  pendency  of  the  suit 
furnishes  no  notice  to  affect  the  rights  of  purchasers.  We 
do  not  see  that  the  circumstance  that  the  suit  for  divorce 
was  commenced  in  the  circuit  court  of  Tazewell  county,  and 
taken  by  change  of  venue  to  the  Peoria  county  circuit  court, 
gives  to  the  decree  of  the  latter  court  any  more  effect  as  a 
lien  upon  land  in  Tazewell  county  than  it  would  have  had 
if  the  suit  had  been  originally  instituted  in  the  circuit  court 
of  Peoria  county.  Nor  do  we  perceive  that  the  alimony 
being  decreed  to  be  in  satisfaction  of  dower,  makes  any 
difference  as  to  the  lien  of  the  decree. 

There  is  now  a  statute  which  meets  such  a  case  as  that 
of  plaintiff,  it  providing  that  where  there  has  been  a  judg- 
ment or  decree  in  any  civil  case  in  which  the  venue  has 
been  changed,  a  transcript  of  the  judgment  or  decree  may  be 
filed  in  the  office  of  the  clerk  of  the  court  where  the  suit  was 
instituted,  and  that  the  clerk  shall  enter  the  same  in  his 
judgment  docket,  and  execution  may  issue  thereon,  and  the 
same  shall,  from  the  filing  of  such  transcript,  have  the  same 
operation  and  effect  as  if  originally  recovered  in  such  court. 
Eev.  Stat.  1874,  p.  1097,  sec.  34.  But  this  statute  was  too 
late  to  help  the  case  of  plaintiff,  the  passage  of  the  statute 
being  in  1874,  and  the  rendition  of  the  decree  in  1859,  and 
the  sale  and  conveyance  by  John  Wightman  to  William 
Wightman  in  1866. 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Scott  dissenting. 
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Edgar  T.  Schmidt  et  al. 

v. 

Mary  E.  Sinnott. 

Filed  at  Springfield  March  28,  1882 — Rehearing  denied  June  Term,  1882. 

1.  Evidence — cross-examination — as  to  enmity  of  witness  towards  the 
party  against  whom  he  had  testified.  On  the  cross-examination  of  one  of 
the  plaintiff's  witnesses,  he  was  asked  if  there  had  not  been  a  feud  or  quarrel 
between  his  family  and  one  of  the  defendant's  family,  which,  on  objection, 
was  disallowed,  the  court  remarking  to  counsel  that  they  might  inquire  as  to 
the  witness'  own  feelings.  The  witness  had  already  stated  that  he  had  not 
spoken  a  word  to  such  defendant  since  he  was  a  little  boy,  though  his  feel- 
ings toward  him  were  perfectly  friendly:  Held,  that  while  under  the  latitude 
of  cross-examination  it  would  not  have  been  improper  to  allow  the  question, 
there  was  no  such  error  in  disallowing  it  as  to  call  for  a  reversal.  The  witness 
had  already  stated  enough  to  show  the  relations  between  the  parties,  and  that 
was  all  the  excluded  question  could  have  properly  elicited. 

2.  Instruction — as  to  the  use  of  "due  and  proper  care" — whether  sub- 
mitting a  question  of  law.  An  instruction  in  an  action  for  a  personal  injury 
growing  out  of  the  alleged  negligence  of  the  defendant,  which  submits  to  the 
jury  the  question  whether  the  plaintiff,  at  the  time  of  the  injury,  was  exercis- 
ing "due  and  proper  care,"  is  not  open  to  the  objection  that  it  submits  a 
question  of  law  to  the  jury. 

3.  The  words  "due  and  proper  care,"  and  "ordinary  care,"  are  not  unlike 
in  their  character  in  such  connection,  and  while  it  is  the  province  of  law  to 
determine  in  the  abstract  what  is  "ordinary  care"  as  well  as  what  is  "due 
care,"  yet  where  a  plaintiff  bases  his  right  to  recover  for  an  injury  received  at 
the  hands  of  the  defendant,  in  part  upon  an  allegation  that  at  the  time  of 
receiving  such  injury  he  was  exercising  due  care,  and  such  allegation  is 
traversed  by  the  defendant's  plea,  the  issue  thus  formed  presents  a  question 
of  fact  for  the  determination  of  the  jury,  precisely  in  the  same  manner  as  if 
the  words  "ordinary  care"  had  been  used. 

4.  It  can  not  be  said  that  an  instruction  framed  in  the  very  words  of  the 
issue  is  improper,  as  submitting  to  the  jury  a  mere  question  of  law,  which 
simply  tells  the  jury,  in  order  to  recover  it  must  appear  from  the  evidence 
that  the  plaintiff  was  exercising  due  and  proper  care  at  the  time  of  receiving 
the  injury. 

5.  Same— former  decision.  If  some  of  the  expressions  used  in  the  case 
of  Stratton  v.  Central  City  Horse  Ry.  Co.  are  in  conflict  with  these  views, 
they  must  be  regarded  as  modified  accordingly. 
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6.  Same — explanation  of  terms,  etc.  It  is  often  important  and  necessary 
for  the  court  to  explain  to  the  jury  the  meaning  of  technical  terms  not  in 
common  use,  or  to  define  the  meaning  of  words  or  phrases  in  a  contract, 
statute,  or  the  like.  And  it  is  proper  for  the  court,  on  its  own  motion  or  on 
request,  to  define  specifically  what  is  meant  in  an  instruction  by  the  words 
"  due  and  proper  care, "  though  there  is  no  necessity  for  doing  so  except  upon 
request. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Adams 
county ;  the  Hon.  John  H.  Williams,  Judge,  presiding. 

Mr.  Wm.  W.  Berry,  for  the  appellants : 

In  an  action  to  recover  damages  for  injuries  sustained  by 
a  person  who  has  been  run  over  in  the  street  by  a  party  driv- 
ing a  horse  and  buggy,  it  is  error  to  instruct  the  jury  that 
the  person  injured  may  recover  if  he  was  using  due  and 
proper  care,  and  if,  by  the  use  of  ordinary  and  proper  care 
by  the  party  driving,  the  injury  could  have  been  avoided. 
Stratton  v.  Central  City  Horse  Ry.  Co.  95  111.  25. 

Such  an  instruction  leaves  the  jury  to  determine  the  ques- 
tion of  law  as  to  what  is  proper  care,  or  as  to  what  degree 
of  care  the  law  requires  in  such  case,  and  they  are  not  con- 
fined to  the  question  whether  the  plaintiff  used  ordinary  care. 

The  feelings  of  a  witness  towards  the  parties,  and  the 
motives  and  temper  governing  or  influencing  him  in  the  par- 
ticular matter  or  transaction,  are  proper  subjects  of  inquiry, 
and  are  not  regarded  as  collateral  to  the  issue.  Nation  v. 
People,  6  Parker,  258 ;  Howell  v.  Ashmore,  22  N.  J.  L.  261  ; 
Hansell  v.  Erickson,  28  111.  257 ;  1  Wharton  on  Evidence, 
sec.  408. 

Messrs.  Carter,  Sibley  &  Govert,  for  the  appellee : 
Exception  is  taken  to  plaintiff's  third  instruction,  although 
the  attention  of  the  court  below  was  not  called  to  the  objec- 
tion here  urged.     It  is  claimed  that  "proper  care"  is  a  ques- 
tion of  law,  on  the  authority  of  Stratton  v.  Central  City  Horse 
11—103  III. 
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By.  Co.  95  111.  25.  The  charge  in  that  case  was  so  different 
from  this,  that  it  affords  no  reason  for  considering  the 
instruction  in  this  case  as  misleading,  and  the  words  "due 
and  proper  care"  may  be  rejected  as  surplusage,  and  the 
instruction  still  be  good. 

But,  taking  all  the  instructions  together,  it  is  difficult  to 
see  how  the  defendants  were  prejudiced  by  this  instruction. 
See  Haywood  v.  Merrill,  94  111.  349 ;  Lawrence  v.  Hageman, 
56  id.  68 ;  Toledo,  Wabash  and  Western  By.  Co.  v.  Ingraham, 
77  id.  309 ;  Durham  v.  Goodwin,  54  id.  469 ;  Van  Buskirk  v. 
Day,  32  id.  260 ;  Morgan  v.  Beet,  32  id.  281 ;  Latham  et  al. 
v.  Roach,  72  id.  179 ;  Stowell  v.  Bragh,  79  id.  525. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Edgar  T.  and  William  G.  Schmidt,  on  the  afternoon  of  the 
1st  of  September,  1879,  while  driving  along  Jersey  street,  in 
the  city  of  Quincy,  in  a  one-horse  buggy,  at  a  somewhat 
rapid  rate,  suddenly  came  in  contact  with  Mary  E.  Sinnott, 
a  small  child,  who  was  at  the  moment  attempting  to  cross 
the  street.  She  was  knocked  down,  the  horse  and  buggy 
passing  over  her,  and  was  so  disabled  as  to  be  confined  to 
her  bed  and  room  most  of  the  time  for  about  a  month,  and 
had  not  fully  recovered  at  the  time  of  the  trial,  over  a  year 
afterwards.  Indeed,  the  evidence  tends  to  show  that  she  is 
permanently  injured.  To  recover  for  the  injuries  thus  occa- 
sioned, she,  by  her  next  friend,  Thomas  Sinnott,  instituted 
an  action  of  trespass  in  the  circuit  court  of  Adams  county, 
against  the  two  Schmidts,  where  the  same  was  tried  before 
the- court  and  a  jury,  resulting  in  a  verdict  and  judgment 
in  her  favor  for  $1140,  which,  on  appeal  to  the  Appellate 
Court  for  the  Third  District,  was  affirmed,  and  the  Schmidts, 
by  further  appeal,  bring  the  case  here  for  review. 

.The  declaration  charges  that  the  defendants,  "not  regard- 
ing their  duty  to  govern  said  horse  in  a  careful  manner,  did 
so  negligently  and  recklessly  drive  said  horse  as  to  cause  the 
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same  to  run  over  the  plaintiff  then  and  there  attempting  to 
cross  said  street  in  a  proper  and  careful  manner,  with  great 
force  and  violence,  thereby  inflicting  upon  the  plaintiff  great 
bodily  injury,"  etc.  The  facts  here  charged,  including  the 
negligence  and  recklessness  of  the  defendants  and  the  alleged 
proper  care  on  the  part  of  the  plaintiff,  are  put  directly  in 
issue  by  the  defendants'  plea  of  not  guilty,  and  the  cause 
was  tried  upon  this  issue,  resulting  adversely  to  appellants ; 
and  the  conclusion  thus  reached,  so  far  as  the  facts  are  con- 
cerned, must  be  .accepted  as  a  finality,  as  we  are  not  permit- 
ted to  review  them  here. 

We  start  out,  then,  with  the  fact  conceded  that  while  the 
plaintiff  was  attempting  to  cross  the  street  "in  a  proper  and 
careful  manner,"  she  received  the  injuries  complained  of, 
through  the  negligence  and  recklessness  of  the  appellants. 
It  only  remains,  therefore,  to  inquire  whether  the  trial  court 
committed  any  error  in  law  which  may  have  contributed  to 
the  result  stated,  for  which  the  Appellate  Court  should  have 
reversed  the  judgment. 

On  the  trial  of  the  cause,  Dr.  Koch,  a  witness  on  behalf  of 
plaintiff,  was  asked  this  question :  "Has  there  not  been  a 
feud  or  quarrel  between  your  family  and  Dr.  Schmidt's 
family?" — which,  on  objection,  was  held  improper,  and  disal- 
lowed, the  court  remarking  to  counsel  at  the  time  they  might 
inquire  as  to  the  witness'  own  feelings, — and  it  is  claimed 
this  was  error.  While  we  do  not  think,  under  the  latitude  of 
cross-examination,  there  would  have  been  anything  improper 
in  allowing  the  question,  yet  questions  of  this  character, 
where  the  matter  sought  to  be  elicited  does  not  directly  affect 
the  controversy,  lie  so  much  in  the  discretion  of  the  trial 
court  that  courts  of  review  are  not  inclined  to  interpose, 
except  in  extreme  cases,  where  there  is  just  reason  to  believe 
injustice  has  been  done  by  reason  of  an  improper  exercise  of 
such  discretion.  We  think  it  clear,  however,  there  was  no 
such  error  in  this  case.     The  witness  had  already  stated  he 
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had  not  spoken  a  word  to  Dr.  Schmidt,  one  of  the  defendants, 
since  he  was  a  little  boy,  though  his  feelings  towards  the 
defendants  were  perfectly  friendly.  These  two  facts  clearly 
show  the  relations  between  the  parties,  and  that  is  all.  the 
excluded  question  could  properly  have  elicited. 

It  is  also  objected  the  court  gave  improper  instructions  on 
behalf  of  the  plaintiff.  The  one  chiefly  complained  of  is 
plaintiff's  third  instruction,  which  is  as  follows : 

"Even  if  the  jury  should  believe  from  the  evidence  that  the 
defendant  was  not,  at  the  time  of  the  injury  complained  of, 
driving  at  an  unusual  rate  of  speed,  still,  if  they  further 
believe  from  the  evidence  that  the  defendants  did  commit  the 
injury  upon  the  plaintiff,  as  charged  in  the  declaration,  while 
she  was  using  due  and  proper  care,  and  the  defendants  might, 
by  using  ordinary  and  proper  care  at  the  time,  have  avoided 
committing  such  injury,  and  that  in  consequence  of  a  want 
of  such  reasonable  and  ordinary  care  on  the  part  of  the 
defendants  the  plaintiff  received  the  injuries  complained  of, 
then  the  jury  should  find  the  defendants  guilty,  and  assess 
the  plaintiff's  damages  at  such  sum  as  they  may  think,  from 
the  testimony,  will  compensate  her  for  the  injuries  so  sus- 
tained by  her,  not  to  exceed  the  amount  claimed  in  the 
declaration." 

To  avoid  the  possibility  of  doing  counsel  injustice  in 
attempting  to  state  the  substance  of  their  criticism  of  this 
instruction,  we  give  it  in  their  own  words.  It  is  as  follows : 
"Instruction  number  three  of  this  series  authorizes  a  verdict 
for  the  plaintiff  if  she  was  'using  due  and  proper  care'  at  the 
time  of  the  accident,  and  when  by  'using  ordinary  and  proper 
care'  the  defendants  might  have  avoided  committing  the 
injury.  What  is  clue  and  proper  care,  as  the  court  says  in 
Stratton  v.  Cent.  City  Ry.  Co.  95  111.  25,  is  matter  of  law, 
and  is  to  be  ascertained  and  defined  by  the  court.  Such  an 
instruction  is  an  abdication  of  its  functions  by  the  court,  and 
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submits  problems  of  law  to  the  jury  which  frequently  tax  the 
capacity  of  the  ablest  jurists." 

The  objection  to  this  instruction,  as  we  understand  it,  con- 
sists in  the  use  of  the  phrase  "using  due  and  proper  care." 
Had  the  framer  of  the  instruction  used  the  words  "ordinary 
care,"  instead  of  "due  and  proper  care,"  we  presume  the 
instruction  would  be  unexceptionable  to  counsel.  We  confess 
we  are  unable  to  perceive  the  force  of  the  criticism.  It  is 
the  province  of  law  to  determine  in  the  abstract  what  is  ordi- 
nary care  as  well  as  what  is  due  care,  and  there  is  no  differ- 
ence in  the  character  of  the  two  expressions,  viewed  from 
this  standpoint.  But  where  a  plaintiff  bases  his  right  to 
recover  for  an  injury  received  at  the  hands  of  the  defendant, 
in  part  upon  an  allegation  that  at  the  time  of  receiving  such 
injury  he  was  exercising  due  care,  and  such  allegation  is 
traversed  by  the  defendant's  plea,  the  issue  thus  formed  pre- 
sents a  question  of  fact  for  the  determination  of  the  jury, 
precisely  in  the  same  manner  as  if  the  words  "ordinary  care" 
had  been  used.  To  the  unprofessional  mind  these  terms 
would  doubtless  convey  substantially  the  same  meaning,  and 
for  all  practical  purposes,  when  applied  to  an  actual  case  in 
court,  they  do  amount  to  the  same  thing.  Due  and  proper 
care  simply  means  that  degree  of  care  which  the  law  requires 
under  a  given  state  of  circumstances,  so  that  in  every  case 
where  the  measure  of  diligence  is  ordinary  care,  the  exercise 
of  such  ordinary  care  would,  within  the  meaning  of  the  law, 
be  using  due  care  in  that  particular  case,  and  so  it  would  be 
in  a  case  where  the  law  exacts  a  higher  degree  of  diligence. 
The  exercise  of  this  higher  degree  of  diligence  would,  within 
the  meaning  of  the  law,  be  using  due  care  or  diligence  under 
the  circumstances  of  that  case. 

The  term  "ordinary  care,"  when  used  in  a  general  sense, 
without  reference  to  the  facts  of  any  particular  case,  comes 
nearer  expressing,  perhaps,  a  definite  measure  of  responsi- 
bility than   the   expression   "due   care,"  yet   the  degree    of 
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diligence  which  it  implies  greatly  varies  according  to  the 
character  of  the  circumstances  to  which  it  relates.  A  slight 
examination  of  the  precedents,  as  found  in  Chitty  and  other 
standard  authors,  will  show  that  in  actions  for  personal 
injuries  the  expressions  "due  care,"  and  "due  and  proper 
care, "  are  uniformly  used  in  charging  the  degree  of  diligence 
or  care  alleged  to  have  been  exercised  by  the  plaintiff  at  the 
time  of  receiving  the  injury  complained  of;  and  in  actions 
against  carriers  for  loss  of  goods,  and  also  for  injuries  to  the 
person,  the  same  terms  are  almost  uniformly  used  in  charg- 
ing the  degree  of  care  which  the  carrier  assumed,  and  also  in 
assigning  a  breach  of  such  undertaking.  It  is  therefore  clear 
that  these  terms  are  not  only  proper  when  thus  used,  but  are 
technically  correct,  and  where  the  allegations  of  a  declaration 
thus  framed  are  properly  traversed,  the  questions  whether  the 
plaintiff  did,  and  whether  the  defendant  did  not,  exercise 
due  and  proper  care,  as  charged  in  the  declaration,  are  pre- 
sented directly  as  questions  of  fact  for  the  determination  of 
the  jury.  So  in  the  case  before  us,  one  of  the  plaintiff's 
material  allegations,  upon  which  an  issue  was  formed  and 
submitted  to  the  jury,  is,  that  at  the  time  of  the  receiving 
of  the  injury  she  was  using  "due  and  proper  care." 

Upon  what  principle,  then,  can  it  be  said  that  an  instruc- 
tion framed  in  the  very  words  of  the  issue  is  improper,  as 
submitting  for  the  determination  of  the  jury  a  mere  question 
of  law,  which  simply  tells  the  jury,  in  order  to  recover  it  must 
appear  from  the  evidence  the  plaintiff  was  exercising  due  and 
proper  care  at  the  time  of  receiving  the  injury?  If  the 
ground  of  the  objection  is  the  court  should  have  inserted  in 
the  instruction  the  legal  signification  of  those  terms,  the 
answer  is,  we  know  of  no  rule  of  law  requiring  it.  The  words 
are  in  common  use,  and  are  just  as  well  understood  by  the 
generality  of  men  as  the  words  "in  good  faith,"  "without 
notice,"  "maliciously,"  "fraudulently,"  and  the  like.  If 
instead  of  "due  and  proper  care,"  the  words  "ordinary  care" 
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had  been  used,  it  is  not  pretended  that  it  would  have  been 
necessary  to  have  inserted  in  the  instruction  the  legal  mean- 
ing of  the  latter  terms,  and  if  there  is  no  such  requirement 
as  to  them,  upon  what  reasonable  ground  or  theory  can  it 
be  claimed  any  such  necessity  exists  as  to  the  words  "due  and 
proper  care?"  It  could  not  seriously  be  contended  for  a 
moment  there  is  any  legal  presumption  that  the  jury  would 
understand  the  legal  signification  of  one  set  of  terms  and  not 
the  other.  To  require  the  court  to  insert  the  meaning  of  all 
the  terms  and  expressions  used  in  an  instruction,  to  make  it 
unobjectionable,  would  tend  to  utter  confusion  rather  than 
aid  the  jury  in  arriving  at  a  just  conclusion  with  reference  to 
the  case  before  them.  If  it  is  necessary  to  explain  the  terms 
used  in  an  instruction,  would  it  not  be  equally  necessary  to 
explain  the  terms  of  the  explanation  ?  And  if  so,  where  would 
the  matter  stop  ? 

It  is  often  highly  important,  and  even  indispensable,  for 
the  court  to  explain  to  the  jury  the  meaning  of  technical 
terms  not  in  common  use,  or  define  the  meaning  of  words  or 
phrases  used  in  a  contract,  statute,  or  the  like,  and  even  in 
the  case  before  us  it  would  have  been  altogether  proper  for 
the  court,  on  its  own  motion  or  on  the  application  of  either 
of  the  parties,  to  have  given  an  instruction  specifically  defin- 
ing what  was  meant  by  "due  and  proper  care,"  as  applicable 
to  the  case  in  hand,  but  there  was  no  absolute  necessity  for 
doing  so  unless  such  an  instruction  had  been  asked ;  nor  was 
there  any  more  reason  or  propriety,  in  the  absence  of  such 
application,  for  giving  such  an  instruction,  than  there  would 
have  been  under  like  circumstances  had  the  term  "ordinary 
care"  been  used,  for  the  reason,  as  we  have  already  seen, 
there  is  no  principle  of  law  which  requires  one  of  these 
expressions  to  be  explained  to  the  jury  more  than  the  other. 
The  views  here  expressed  are  fully  sustained  by  a  long  line 
of  decisions  :  Miller  v.  Balthasser,  78  111.  302 ;  Kerr  v.  Forgue, 
54  id.  482 ;  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Greg- 
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ory,  Adrnx.  58  id.  272;  Indianapolis  and  St.  Louis  R.  R.  Co. 
v.  Evans,  88  id.  63 ;  Schmidt,  Admx.  v.  Chicago  and  North- 
western R.  R.  Co.  et  al.  83  id.  405;  Indianapolis  and  St.  Louis' 
R.  R.  Co.  v.  Stables,  62  id.  313 ;  and  if  some  of  the  expres- 
sions of  the  court  in  the  case  of  Stratton  v.  Central  City  Horse 
Ry.  Co.  95  111.  25,  are  in  conflict  with  what  is  here  said,  they 
must  be  regarded  as  modified  by  the  present  opinion. 

We  have  considered  the  instructions  in  this  case  very  care- 
fully, and  have  no  hesitancy  in  saying  that  when  considered 
as  a  whole,  they  presented  the  law  of  the  case  very  fully  and 
fairly  to  the  jury — -more  so,  really,  than  is  generally  the  case. 
As  man,  when  representing  the  highest  state  of  culture  and 
civilization,  is  conceded  to  be  imperfect,  it  necessarily  fol- 
lows, on  the  principle  a  stream  can  never  rise  higher  than 
its  fountain,  all  his  works  are  to  some  extent  imperfect ;  and 
this  principle  extends  to  instructions  as  well  as  everything 
else.  It  is  not  to  be  expected  they  will  be  precisely  accurate 
in  every  particular.  It  is  sufficient  if  they  are  substantially 
so.  The  administration  of  the  law  is  intended  to  be  prac- 
ticable, and  to  reverse  cases  and  set  aside  the  verdicts  of 
juries  merely  because  the  highest  degree  of  accuracy  has  not 
been  attained  in  the  preparation  of  the  instructions,  when  the 
court  can  see  substantial  justice  has  been  done,  would  not 
only  be  defeating  the  chief  object  of  judicial  investigations, 
but  would  bring  the  court  into  deserved  disrepute. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Joseph  Yackle 

v. 

Matilda  Wightman. 

Filed  at  Springfield  March  28,  1882 — Rehearing  denied  June  Term,  1882. 

1.  Lien — of  a  decree  on  land  out  of  county.  Without  the  aid  of  the 
statute,  a  judgment  or  decree  of  the  circuit  court  is  a  lien  only  upon  lands 
within  the  county  in  which  the  judgment  or  decree  was  rendered,  and  the 
court  has  no  power  to  make  its  decree  a  lien  upon  lands  of  the  defendant 
in  another  county,  merely  by  a  provision  therein  to  that  effect,  as  against  an 
innocent  purchaser. 

2.  Same — how  a  decree  or  judgment  may  be  made  a  lien  in  another 
county.  To  make  a  judgment  or  decree  rendered  in  one  county,  on  change 
of  venue,  a  lien,  under  the  act  of  1874,  upon  the  defendant's  real  estate  in 
the  county  where  the  suit  was  brought,  a  transcript  thereof  must  be  filed 
with  the  clerk  of  the  circuit  court  of  the  latter  county,  and  an  entry  of  the 
same  made  in  the  judgment  docket,  after  which  such  judgment  or  decree  will 
have  the  same  effect  as  if  rendered  in  the  court  in  which  the  suit  was 
originally  instituted.  The  recording  of  a  copy  of  such  decree  in  the  book  of 
the  record  of  deeds,  in  pursuance  of  a  direction  in  the  decree,  will  not  be 
regarded  as  a  compliance  with  the  statute,  and-  will  create  no  lien  upon  the 
defendant's  lands  as  against  an  innocent  purchaser  for  value. 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the 
Hon.  John  Burns,  Judge,  presiding. 

This  was  a  suit  in  ejectment,  brought  by  Matilda  Wight- 
man,  against  Joseph  Yackle,  in  the  circuit  court  of  Tazewell 
county,  to  the  May  term,  1881,  to  recover  the  possession  of 
the  north-east  quarter  of  section  25,  town  25  north,  range 
5  west  of  the  third  principal  meridian,  in  Tazewell  county, 
Illinois,  wherein  the  plaintiff  recovered,  and  the  defendant 
appealed. 

It  was  admitted,  on  the  trial,  that  John  Wightman  was 
the  owner  in  fee  of  the  premises  in  controversy  on  June  16, 
1858,  and  that  both  parties  claimed  from  him  as  a  common 
source  of  title.  Appellee,  Wightman,  to  recover  in  the  action, 
relied  upon  a  title  she  claimed  to  have  derived  by  deed  of 
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the  premises  from  the  master  in  chancery  of  Tazewell  county 
to  her,  as  the  assignee  of  the  purchaser  of  the  same  at  a 
sale  thereof  made  by  such  master  under  a  decree  rendered 
by  the  circuit  court  of  Peoria  county,  Illinois,  on  March  22, 
1859,  in  a  suit  for  a  divorce  brought  by  her  against  her  hus- 
band, said  John  Wightman.  The  sale  was  made  by  said 
master  on  November  22,  1879,  upon  the  affidavit  of  Matilda 
Wightman  presented  to  him,  in  which  it  was  stated  that 
eight  semi-annual  payments  of  alimony,  of  $250  each,  for  the 
years  1876,  1877,  1878  and  1879,  due  on  the  first  days  of 
January  and  July  of  each  of  said  years,  by  the  provisions  of 
said  decree,  from  John  Wightman,  were  unpaid,  and  request- 
ing the  master  to  collect  the  same.  At  the  sale  one  James 
Haines,  Jr.,  bid  off  the  premises  in  controversy,  and  another 
tract  of  eighty  acres,  all  situated  in  Tazewell  county,  for 
$2327.10;  and  it  is  recited  in  the  deed  that  Haines  had 
assigned  the  certificate  of  sale  from  the  master  to  Matilda 
Wightman,  who,  on  February  26,  1881,  received  the  master's 
deed  purporting  to  convey  to  her  the  premises  in  controversy, 
and  the  eighty  acres. 

The  suit  for  divorce  was  commenced  June  16,  1858,  in 
the  circuit  court  of  Tazewell  county,  by  Matilda  Wightman 
against  John  Wightman.  The  cause  was  taken,  by  change 
of  venue,  to  the  circuit  court  of  Peoria  county,  and  the  latter 
court,  on  March  22,  1859,  rendered  a  final  decree.  The 
decree  provides  that  $500  per  annum  be  allowed  as  alimony 
to  the  complainant,  Matilda  Wightman,  in  installments  of 
$250  each,  to  be  paid  on  the  first  day  of  January  and  first 
day  of  July,  commencing  January  1,  1860,  and  payable  at 
the  expiration  of  every  six  months  thereafter  during  her 
natural  life,  the  decree  declaring  that  it  was  made  a  specific 
lien  upon  the  premises  in  controversy  and  certain  other 
described  tracts  of  land,  all  in  Tazewell  county,  and  that  in 
the  event  of  the  defendant  failing  to  pay  the  complainant 
any  part  of  said  sum  of  money  in  the  manner  and  at  the 
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time  mentioned  in  the  decree,  then  the  master  in  chancery 
of  Tazewell  county  was  ordered,  on  the  application  of  the 
complainant,  stating  the  fact  of  such  failure  by  affidavit, 
to  proceed  to  advertise  and  sell  the  tracts  of  land  described 
in  the  decree,  or  any  part  thereof,  to  the  highest  bidder,  for 
cash  in  hand,  to  raise  the  amount  which  might  be  then 
due  the  complainant  as  alimony,  and  to  make  sale  in  like 
manner,  from  time  to  time  afterward,  upon  like  default  of 
payment. 

It  was  ordered  that  the  decree  be  recorded  in  Tazewell 
county,  and  that  from  and  after  its  rendition  the  defendant 
be  enjoined  from  selling  or  conveying  said  lands,  except  sub- 
ject to  the  lien  thereby  created  upon  the  same.  This  decree, 
rendered  March  22,  1859,  was  recorded  March  24,  1859,  in 
the  book  of  deeds  in  the  recorder's  office  of  Tazewell  county. 
The  master's  deed  to  Matilda  Wightman,  dated  February  26, 
1881,  was  recorded  in  such  office  February  28,  1881. 

The  defendant,  to  show  right  of  possession  in  himself, 
introduced  in  evidence  a  warranty  deed  of  conveyance  of  the 
premises  in  controversy,  together  with  lot  6  and  the  east 
half  of  lot  10,  in  block  64,  in  Pekin,  in  this  State,  from  John 
Wightman  and  wife  to  Job  Newton,  for  the  expressed  consid- 
eration of  $10,000,  the  deed  being  of  the  date  of  December 
23,  1875,  and  recorded  December  29,  1875,  and  introduced  a 
lease  of  the  premises  from  Newton  to  defendant. 

The  bill  in  said  suit  for  divorce  alleged  that  the  defendant 
was  the  owner  of  the  premises  in  controversy,  and  various 
other  tracts  of  land  in  Tazewell  county  and  other  counties  in 
the  State,  and  prayed  for  a  divorce  and  alimony.  The  court 
below  instructed  the  jury  that  the  Peoria  county  circuit  court 
had  the  power  to  make  the  decree  a  specific  lien  on  any  land 
of  the  defendant,  named  in  the  bill,  situated  in  Tazewell 
county,  and  that  the  decree,  upon  its  rendition,  became  a 
lien  upon  the  premises  in  controversy,  and  that  the  master's 
deed  to  plaintiff  conveyed  to  her  the  fee  simple  title  to  the 
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premises,  entitling  her  to  them  as  against  any  grantee  from 
John  Wightman  subsequent  to  the  date  of  the  decree. 

Mr.  N.  W.  Green,  and  Mr.  Wm.  Don  Maus,  for  the  appel- 
lant: 

The  lien  of  a  decree  for  the  payment  of  money  for  alimony 
was  subject  to  the  same  restrictions,  under  section  14  of  the 
Chancery  Code  of  1845,  as  judgments  at  law.  Eames  et  al. 
v.  Germania  Turnverein,  74  111.  56. 

A  judgment  was  a  lien  only  upon  the  lands  of  the  defend- 
ant in  the  county  where  it  was  rendered,  and  not  beyond. 
Bustard  v.  Morrison,  1  Scam.  236 ;  Durham  v.  Heaton,  28 
111.  264;  Kinney  et  al.  v.  Knoebel  et  al.  51  id.  119;  Ewing 
et  al.  v.  Ainsworth,  53   id.  465 ;  Hart  v.  Wingart,  83  id.  282. 

The  circuit  court  of  Peoria  county  could  not  create  a  lien 
upon  lands  in  Tazewell  county  by  its  decree,  and  except  by 
issuing  an  execution,  and  making  a  levy  and  filing  the  same, 
such  lands  could  not,  under  the  law  and  decisions,  be  made 
subject  to  the  lien  of  such  decree.  Comwell  v.  Watkins,  71 
111.  492 ;   Worcester  National  Bank  v.  Cheeney,  87  id.  607. 

Messrs.  Prettyman  &  Sons,  for  the  appellee : 

This  case  is  not  like  a  judgment  or  simple  decree  for  the 
payment  of  money,  and  therefore  the  statutes  and  authorities 
referred  to  by  appellant  to  show  that  the  lien  of  a  judgment 
or  decree  in  a  county  is  bounded  by  the  county  in  which  it  is 
rendered,  and  can  be  made  a  lien  in  another  county  only  by 
an  execution  levied  there,  has  no  application  here. 

Under  the  statute  in  force  at  the  time  this  decree  was  ren- 
dered, the  court  was  authorized  to  make  its  decree  for  alimony 
in  a  divorce  suit  a  lien  on  the  defendant's  lands.  Acts  1859, 
p.  28;  Kev.  Stat.  1874,  p.  422,  sees.  18,  20.  See,  also, 
Wightman  v.  Wightman,  45  111.  174. 

The  bill  for  divorce  and  alimony  created  a  lien  on  the 
premises,  and  they  became  subject  to  the  decree  for  all  the 
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equities  established  by  the  decree,  and  a  subsequent  pur- 
chaser is  affected  by  notice.  Vanzant  v.  Vanzant,  23  111. 
543. 

The  master's  deed,  where  the  decree  is  made  a  specific 
lien,  relates  back  to  the  date  of  the  decree,  and  becomes  a 
superior  title  to  all  grants  and  conveyances  of  the  defendant 
in  the  decree  made  after  the  date  of  the  decree. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  plaintiff's  claim  of  title  is  by  master's  deed,  dated 
February  26,  1881,  and  the  defendant's  landlord's  (Newton) 
claim  of  title  is  by  deed  dated  December  23,  1875,  and 
recorded  December  29,  1875,  a  period  of  more  than  five  years 
anterior  to  the  date  of  plaintiff's  deed.  This  fixes  Newton's 
as  the  paramount  title,  unless  at  the  time  of  the  sale  and 
conveyance  from  John  Wightman  to  Newton,  December  23, 
1875,  the  premises  were  subject  to  the  lien  of  the  decree  as 
against  Newton. 

In  the  case  of  Sapp  v.  Wightman,  decided  at  the  present 
term,  (ante,  p.  150,)  a  suit  in  ejectment,  where  the  title  to  the 
other  tract  of  eighty  acres  embraced  in  this  same  master's 
deed  was  involved,  we  considered  the  effect  of  this  decree  as 
being  a  lien  upon  these  lands  in  Tazewell  county,  and  deter- 
mined that  it  was  not  a  lien  upon  them ;  that  the  lien  of  a 
judgment  or  decree  of  the  circuit  court  of  a  county  is  a  lien 
only  upon  lands  within  its  territorial  jurisdiction,  and  no  lien 
upon  lands  without  the  county  in  which  such  judgment  or 
decree  is  rendered,  and  that  the  court  had  no  power  to  make 
its  decree  a  lien  upon  lands  beyond  the  boundary  of  its  terri- 
torial jurisdiction.  That  decision,  however,  was  made  with- 
out reference  to  the  effect  of  the  statute  of  1874,  which 
provides  for  filing  the  transcript  of  a  judgment  or  decree,  in  a 
case  where  the  venue  has  been  changed,  in  the  clerk's  office 
of  the  county  from  which  the  change  of  venue  was  taken. 
The  sale  and  conveyance  from  John  Wightman,  there,  having 
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been  in  1866,  that  case  was  not  affected  by  this  statute, 
passed  afterwards,  in  1874.  But  in  the  present  case  the 
sale  and  conveyance  from  Wightman  was  in  1875,  after  the 
passage  of  that  statute,  hence  there  is  the  additional  question 
to  be  considered  in  the  present  case  of  the  bearing  of  that 
statute. 

The  statute  is  :  "Upon  the  entry  of  any  judgment  or  decree 
in  any  civil  case  in  which  the  venue  has  been  changed,  it 
shall  be  lawful  for  the  party  in  whose  favor  the  judgment  or 
decree  is  rendered,  to  file  in  the  office  of  the  clerk  of  the 
court  where  the  suit  was  instituted,  a  transcript  of  such  judg- 
ment or  decree,  and  said  clerk  shall  enter  the  same  in  his 
judgment  docket,  and  execution  may  issue  thereon,  and  the 
same  shall,  from  the  filing  of  such  transcript,  have  the  same 
operation  and  effect  as  if  originally  rendered  in  such  court. " 
Eev.  Stat.  1874,  p.  1097,  sec.  34.  Without  this  statute,  and 
the  doing  of  what  was  therein  prescribed,  the  decree  could 
not  be  made  a  lien  upon  lands  in  Tazewell  county  as  against 
an  innocent  purchaser  for  value. 

But  no  step  whatever  was  taken  thereunder  after  the  pas- 
sage of  the  act.  True,  before  the  passage  of  the  act,  and 
soon  after  the  rendition  of  the  decree,  in  obedience  to  its 
express  direction,  the  decree  was  recorded  in  the  book  of 
record  of  deeds  in  the  recorder's  office  of  Tazewell  county. 
This  was  merely  to  comply  with  the  decree.  The  law  did  not 
provide  for  the  decree  to  be  so  recorded,  and  the  recording  of 
it  affected  nobody  with  notice  of  the  decree.  The  records  of 
the  clerk's  office  and  the  judgment  docket  is  where,  under  the 
law,  intending  purchasers  of  land  are  to  look  for  judgments 
and  decrees  against  it,  not  the  records  of  the  recorder's  office. 
And,  although  the  clerk  of  the  circuit  court  is  ex  officio 
recorder  of  the  county,  this  recording  in  1859  can  not  be 
accepted  as  a  substitute  for,  and  to  stand  in  the  place  of, 
the  filing  under  the  statute  of  1874,  of  a  transcript  of  the 
decree  in  the  office  of  the  clerk  of  the  circuit  court,  and  the 
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clerk's  entry  of  the  same  in  his  judgment  docket.  Had 
the  complainant  in  the  divorce  suit  proceeded,  under  this 
statute  of  1874,  and  filed  a  transcript  of  the  decree  in  the 
clerk's  office  of  the  circuit  court  of  Tazewell  county,  the  clerk, 
as  it  was  his  duty  to  do,  would  have  entered  the  same  in  his 
judgment  docket,  and  this  would  have  affected  purchasers  of 
the  land  with  notice  of  the  decree,  and  it  would  have  been  a 
valid  lien  upon  the  land,  under  that  statute. 

The  requisite  proceeding,  then,  not  having  been  taken, 
under  this  statute  of  1874,  to  give  to  the  decree  the  same 
operation  and  effect  as  if  originally  rendered  in  the  circuit 
court  of  Tazewell  county,  we  find  that  there  was  no  lien  cre- 
ated upon  the  land  under  and  by  virtue  of  this  statute  of 
1874,  and  hence,  that  the  purchaser  from  John  Wightman 
(Newton)  took  by  his  conveyance  from  Wightman  the  title  in 
fee,  unaffected  by  any  lien  of  this  decree  of  the  Peoria  county 
circuit  court.  It  follows  that  the  instructions  to  the  jury 
were  erroneous,  and  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Scott  dissenting. 


The  Chicago  Theological  Seminary 

v. 

Asahel  Gage. 

Filed  at  Ottawa  May  12,  1882. 

1.  Appeal  from,  trial  court  to  this  court— in  what  cases.  Since  the 
amendatory  act  of  1879,  amending  section  88  of  the  Practice  act,  all  cases 
involving  a  franchise,  freehold  or  the  validity  of  a  statute,  without  regard  to 
whether  they  are  cases  in  chancery  or  at  law,  are  required  to  be  brought 
directly  from  the  trial  court  to  this  court,  and  not  to  the  Appellate  Court. 

2.  Same — whether  a  freehold  is  involved.  A  freehold  is  involved  in  all 
cases  where  real  estate  is  claimed  under  a  deed  regular  on  its  face,  and 


176  Chicago  Theological  Seminary  v.  Gage.  [May 

Statement  of  the  case. 

purporting  to  convey  title,  which  is  sought  to  be  set  aside  by  an  adverse 
claimant  as  a  cloud  upon  the  title  of  the  latter,  and  in  such  cases  an  appeal 
lies  directly  to  this  court  from  the  trial  court. 

3.  Bii/l  to  fokeclose — determining  adverse  legal  titles— former  deci- 
sion. On  bill  in  chancery  to  foreclose  a  mortgage,  the  complainant  .also 
sought  to  have  set  aside  a  tax  deed  for  the  premises  embraced  in  the  mort- 
gage, as  an  alleged  cloud  upon  the  title  of  the  mortgagee.  The  bill  made  the 
alleged  owner  of  the  tax  deed  a  party  defendant,  averring  that  his  claim  of 
title  was  under  a  tax  sale  which  was  void,  and  that  whatever  interest  he  had  in 
the  premises  was  subsequent  and  subordinate  to  the  rights  of  the  mortgagee. 
For  want  of  any  answer  by  that  defendant  the  bill  was  taken  as  confessed 
against  him,  and  a  final  decree  was  entered  annulling  and  setting  aside  his 
tax  deed  as  a  cloud  upon  complainant's  title.  Upon  the  question  as  to  the 
right  of  the  court  below  to  entertain  the  bill  at  all,  in  so  far  as  it  concerned 
the  alleged  claim  under  the  tax  deed,  this  court  said  there  seemed  to  be  a 
misapprehension  as  to  the  true  scope  and  effect  of  the  decision  in  Gage  v. 
Perry,  93  111.  176,  where  it  was  held  that  a  court  of  equity  had  no  right,  upon 
a  bill  to  foreclose  a  mortgage,  to  consider  and  pass  upon  an  independent 
adverse  claim  of  title,  unconnected  with  that  under  which  the  mortgagee 
claimed,  and  alleged  to  be  a  cloud  upon  the  mortgagee's  title.  In  that  case 
the  owner  of  the  tax  title  which  constituted  the  alleged  cloud,  appeared,  and 
answered,  setting  up  his  title  as  adverse  to  and  independent  of  the  supposed 
title  of  the  mortgagor  or  of  the  mortgagee.  That  decision  should  be  limited 
to  the  facts  so  disclosed.  In  this  case  no  such  defence  was  set  up,  and  the 
allegations  of  the  bill  were  admitted  by  the  default  to  be  true. 

4.  Practice — in  chancery — time  to  object  for  multifariousness,  or  that 
there  is  a  remedy  at  law.  Where  a  bill  in  chancery  for  the  foreclosure  of  a 
mortgage,  also  seeks  to  have  removed  an  alleged  cloud  upon  the  title  under 
which  the  mortgagee  claims,  the  bill  disclosing  upon  its  face  that  the  alleged 
cloud  consists  of  an  adverse  claim  of  title  independent  of  and  unconnected 
with  that  of  either  the  mortgagor  or  the  mortgagee,  an  objection  that  the  bill 
is  multifarious  because  of  the  two-fold  character  of  relief  sought,  or  because 
the  complainant  has  an  adequate  remedy  at  law  in  respect  of  the  adverse 
claim  of  title,  can  not  be  availed  of  in  the  first  instance  in  a  court  of  review. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Cook  county;  the  Hon.  E.  S.  Willjams,  Judge,  pre- 
siding. 

The  board  of  directors  of  the  Chicago  Theological  Semi- 
nary exhibited  their  bill  in  chancery  in  the  circuit  court  of 
Cook  county,  against  Joshua  A.  Severns,  Thomas  D.  Snyder, 
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Asaliel  Gage,  and  others.  The  purpose  of  the  bill  was  to 
foreclose  a  deed  of  trust  executed  by  Severns  to  Snyder  to 
secure  a  promissory  note  given  by  Severns  to  complainants, 
and  also  to  remove  an  alleged  cloud  upon  the  title  of  a  part 
of  the  mortgaged  lands.  In  respect  to  a  portion  of  the 
claims  constituting  the  alleged  cloud  upon  title,  the  bill 
averred  that  defendant  Gage  claimed  to  have  interests  in 
said  premises  by  reason  of  certain  pretended  sales  thereof  for 
the  State  and  county  taxes  pretended  to  have  been  assessed 
and  levied  thereon,  and  also  for  pretended  sales  for  the  city 
taxes  of  the  city  of  Chicago,  pretended  to  have  been  assessed 
and  levied  thereon,  and  by  deeds  issued  by  the  county  clerk 
of  Cook  county  thereunder.  But,  the  bill  further  alleged, 
whatever  interest  in  said  premises  the  defendant  Gage  had, 
if  any,  was  subsequent  and  subordinate  to  the  rights  of  com- 
plainant. It  was  alleged  the  tax  levy,  the  judgment,  and  all 
proceedings  thereunder,  were  void.  The  prayer  of  the  bill 
was,  besides  the  foreclosure,  that  the  tax  sales  be  declared 
void,  and  that  all  tax  certificates  or  deeds  held  by  Gage, 
affecting  the  mortgaged  premises,  be  adjudged  void,  and  be 
delivered  up  to  be  canceled. 

Subsequently,  upon  leave  granted,  an  amended  bill  was 
filed,  in  which  it  was  alleged  that  Gage  claimed  interest  in 
certain  of  the  lots  included  in  the  deed  of  trust,  through  a 
tax  deed  issued  to  him  April  18,  1874,  by  the  county  clerk, 
upon  certain  sales  for  taxes  due  for  the  year  1870;  that  said 
sales  and  deed  were  void,  and  that  by  reason  of  such  pre- 
tended sales  and  deed  a  cloud  existed  upon  the  title  of  com- 
plainants, and  the  security  of  their  said  trust  deed  was 
thereby  impaired. 

Gage  failing  to  answer  the  original  or  amended  bill  in  any 
way,  his  default  was  entered,  as  follows :  "And  on  filing  due 
proof  of  personal  service  issued  in  said  cause  on  said  defend- 
ant, Asahel  Gage,  ten  days,  at  least,  before  the  return  day 
thereof,  *  *  *  it  is  ordered  that  said  defendant,  Asahel 
12—103  III. 
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Gage,  *  *  *  plead,  answer  or  demur  to  the  amended 
bill  of  complaint  in  said  cause,  instanter;  and  said  defendant, 
though  solemnly  called  in  open  court,  eame  not,  but  made 
default :  whereupon  it  is  ordered  that  the  complainant's  bill 
and  amended  bill  of  complaint  in  said  cause  be  and  they  are 
hereby  taken  as  confessed  by  said  defendant  Asahel  Gage." 

Afterwards  the  final  decree  was  entered,  reciting  that  it 
appearing  from  the  writs  issued  to  the  sheriff  of  Cook  county 
and  the  return  thereon,  that  defendant,  Asahel  Gage,  had 
been  served  with  process  at  least  ten  days  prior  to  the  first  day 
of  the  then  present  term  of  court,  and  having  been  ordered  to 
plead,  answer  or  demur  to  the  amended  bill  of  said  com- 
plainants instanter,  and  not  having  done  so,  the  default  of 
said  Asahel  Gage  was  theretofore  entered.  It  was  therefore 
decreed  that  the  bill  be  taken  as  confessed  against  said 
defendant. 

It  was  then  found  by  the  decree  that  the  allegations  in  the 
bill  contained  were  true  as  therein  stated,  and  that  the  equi- 
ties were  with  the  complainants.  After  providing  for  the 
matter  of  foreclosure,  the  decree  declared:  "It  is  further 
ordered,  adjudged  and  decreed  that  said  tax  deed,  issued 
April  18,  1874,  by  the  county  clerk,  u^on  lots  17,  18,  19,  20, 
21  and  22,  in  block  13,  to  Asahel  Gage,  upon  certain  pre- 
tended sales  for  State  and  county  taxes  of  the  year  1870,  is 
null  and  void,  and  is  hereby  removed  and  set  aside  as  a  cloud 
upon  the  title  of  these  complainants." 

This  decree,  in  so  far  as  it  concerned  Gage,  was  reversed 
by  the  Appellate  Court,  and  the  case  is  brought  to  this  court 
on  error. 

Mr.  Augustus  N.  Gage,  for  the  defendant  in  error,  in  sup- 
port of  the  motion  to  dismiss  the  writ  of  error,  made  the  fol- 
lowing points : 

There  can  be  no  jurisdiction  in  this  court  to  consider  this 
writ  of  error,  unless,  first,  there  is  a  freehold  involved ;  sec- 
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ond,  the  amount  in  controversy  exceeds  $1000 ;  or,  third,  the 
Appellate  Court  has  certified  questions  of  law.  The  nature 
of  the  suit  is  such,  this  must  be  so.  Sec.  8,  Appellate  Court 
act,  Laws  of  1877,  p.  70. 

This  is  a  bill  to  foreclose  a  mortgage.  In  such  proceedings 
a  freehold  is  not  involved.  Grand  Tower  Mining  Mfg.  Co.  v. 
Hall,  94  111.  152;  Carbine  v.  Fox,  98  id.  146;  Pinneo  v. 
Knox,  100  id.  471 ;  Mclntyre  v.  Yates,  id.  475 ;  Gage  v.  Board 
of  Directors,  8  Bradw.  410. 

This  record  does  not  show  the  value  of  these  lots,  and 
there  is  nothing  to  show  the  value  in  controversy.  "The 
value  in  controversy  not  appearing  to  be  $1000,"  the  writ  of 
error  should  be  dismissed.     Talcott  v.  Schuh,  95  111.  201. 

Mr.  David  Fales,  for  the  plaintiff  in  error,  contra: 

As  to  strangers  and  third  parties,  the  mortgagee  is  the 
owner  of  the  fee.  He  has  the  jus  in  re  as  well  as  the  jus  ad 
rem,  and  is  entitled  to  all  the  rights  and  remedies  which  the 
law  gives  the  owner.  Oldham  v.  Pfleger,  84  111.  102  ;  Carroll 
v.  Ballance,  26  id.  17 ;  Delehay  v.  Clement,  3  Scam.  202 ; 
Vanzant  v.  Allmon,  23  id.  33. 

The  default  was  taken  upon  a  bill  to  foreclose,  which 
charged  "that  all  interest  of  the  defendant  was  acquired  sub- 
sequently to  the  interest  of  your  orator,  and  is  subject  to  the 
rights  of  the  complainant, "  and  the  default.  French  v.  Mar- 
tin, 19  111.  Ill;  Thompson  v.  Morris,  57  id.  339;  Boston  v. 
Nichols,  47  id.  353 ;  Hewing  v.  Woodhull,  29  id.  92. 

This  court  will  look  into  the  record  to  see  if  the  amount 
involved  is  sufficient  to  give  jurisdiction.  Morris  v.  Preston, 
93  111.  215. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  in  equity,  in  the  circuit  court  of 
Cook  county,  instituted  by  the  plaintiff  in  error,  against  the 
defendant  in  error  and  others,  for  the  purpose  of  foreclosing 
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a  deed  of  trust  executed  by  Joshua  Severns  to  Thomas  D. 
Snyder,  to  secure  a  note  given  by  Severns  to  plaintiff  in  error 
for  $15,000,  and  also  for  the  purpose  of  removing  an  alleged 
cloud  upon  the  title  of  a  part  of  the  mortgaged  premises. 
Gage,  though  duly  served  with  process,  made  no  defence,  and 
a  decree  pro  confesso  was  rendered  against  him,  setting  aside 
certain  tax  deeds  of  his  as  a  cloud  upon  the  title  of  complain- 
ant. There  was  also  a  decree  of  foreclosure  as  to  the  other 
defendants,  as  prayed  for  in  the  bill.  This  decree  as  to 
Gage  was  reversed  on  error  by  the  Appellate  Court  for  the 
First  District,  the  other  parties  acquiescing  in  the  decree  of 
the  circuit  court.  Upon  removing  the  record  to  this  court 
for  review,  the  defendant  in  error  entered  a  formal  motion  to 
dismiss  the  writ  of  error,  on  the  ground  there  is  no  law 
authorizing  the  writ  in  a  case  like  this,  which  was  reserved 
for  the  final  consideration  of  the  cause. 

For  the  purposes  of  this  motion,  and  indeed  for  all  other 
purposes,  the  record  before  us,  so  far  as  it  relates  to  the 
foreclosure  of  the  deed  of  trust  and  to  the  parties  to  the 
original  proceeding  who  have  ceased  to  have  any  connection 
with  it,  must  be  kept  out  of  view,  and  the  case  must  be 
regarded  precisely  as  if  plaintiff  in  error  had  in  the  first 
instance  filed  a  bill  against  Gage  alone,  for  the  purpose  of 
having  his  tax  deeds  set  aside  as  a  cloud  upon  complainant's 
title,  and  Gage  had  suffered  a  decree  by  default  to  go  against 
him  in  the  manner  he  did. 

The  rule  seems  to  be  established  by  this  court  that  a  free- 
hold will  be  regarded  as  involved  in  all  cases  where  real  estate 
is  claimed  under  a  deed  regular  on  its  face,  and  purporting 
to  pass  the  title,  which  is  sought  to  be  set  aside  by  an  adverse 
claimant  as  a  cloud  upon  the  latter's  title.  Hutchinson  v. 
Howe,  100  111.  20 ;  Gage  v.  Scales,  id.  218.  While  the  writer 
of  this  opinion  has  never  believed,  and  does  not  now  believe, 
the  rule  in  question  is  warranted  by  a  fair  construction  of  the 
statute,  yet  as  a  majority  of  the  court  hold  the  contrary  view, 
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as  shown  in  the  cases  cited,  he  submits  to  it  purely  on  the 
ground  of  judicial  precedent. 

Applying,  then,  the  rule  to  the  case  before  us,  it  follows 
that  a  freehold  is  involved,  and  the  motion  to  dismiss  the 
writ  of  error  must  be  overruled. 

The  88th  section  of  the  Practice  act  of  1877  provided  that 
appeals  from  and  writs  of  error  to  the  circuit  courts,  etc.,  in 
all  criminal  cases  and  cases  in  which  a  franchise,  or  freehold, 
or  the  validity  of  a  statute  was  involved,  except  in  chancery 
cases,  should  be  taken  directly  to  the  Supreme  Court,  pro- 
vided the  party  appealing  or  prosecuting  the  writ  of  error 
should  elect  to  do  so.  Under  that  act  it  was  held  that 
chancery  causes,  although  involving  a  freehold,  franchise,  or 
the  validity  of  a  statute,  could  only  be  brought  to  this  court 
through  the  Appellate  Court.  The  88th  section,  however, 
was  amended,  in  1879,  by  dropping  out  the  exception  relating 
to  chancery  cases,  thus  putting  all  cases,  whether  at  law  or 
in  equity,  upon  the  same  footing  in  this  respect. 

Since  the  amendatory  act  of  1879,  all  cases  involving  a 
franchise,  freehold,  etc.,  without  regard  to  whether  they  are 
chancery  or  law  cases,  are  required  to  come  directly  to  this 
court.  It  therefore  follows,  the  writ  of  error  from  the  Appel- 
late to  the  circuit  court  was  improperly  sued  out  in  this 
case,  and  that  that  court  failed  to  acquire  jurisdiction  to 
review  the  decree  of  the  circuit  court. 

The  judgment  of  the  Appellate  Court  must  therefore  be 
reversed,  and  the  cause  remanded,  with  direction  to  that 
court  to  dismiss  the  writ  of  error. 

Under  the  circumstances  of  this  case  we  deem  it  proper  to 
state  there  seems  to  be  a  misapprehension  of  the  true  scope 
and  effect  of  the  decision  in  the  case  of  Gage  v.  Perry,  93  111. 
176.  What  is  there  said  as  to  the  right  of  a  court  of  equity, 
upon  a  bill  to  foreclose  a  mortgage,  to  consider  and  pass 
upon  an  independent  title,  unconnected  with  that  under  which 
the  mortgagee  claims,  and  which  is  alleged  to  be  a  cloud  upon 
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the  mortgagee's  title,  must  be  limited  to  the  facts  of  that  case. 
There  the  owner  of  the  tax  title  appeared,  and  by  his  answer 
insisted  that  he  did  not  claim  title  under  the  mortgagor,  and 
that  his  rights  were  not  subject  to  that  of  the  mortgagee, 
and  this  answer  was  sustained  by  the  proofs.  In  the  present 
case  no  such  defence  is  set  up,  by  answer  or  otherwise,  and 
the  allegations  of  the  bill  are  admitted  by  the  default  to  be 
true. 

But  suppose  the  bill  showed  upon  its  face  that  the  tax 
deeds  in  this  case  were  an  independent  outstanding  title,  and 
that  as  to  them  the  complainant  had  a  complete  remedy  at 
law,  it  does  not  follow  the  decree  should  be  reversed.  It 
would  simply  show  that  there  were  two  good  defences  to  the 
bill,  if  insisted  on  at  the  proper  time  and  in  the  legal  mode, 
namely,  multifariousness,  and  that  the  complainant  had  a 
complete  remedy  at  law,  yet  nothing  is  better  settled  than 
that  neither  of  these  defences  can  be  availed  of  in  the  first 
instance,  as  is  sought  to  be  done  here,  in  a  court  of  review. 
1  Daniell's  Ch.  Prac.  346,  note  3 ;  Labadie  v.  Hewitt,  85  111. 
341 ;  Henderson  v.  Cummings,  44  id.  325 ;  Gilmore  v.  Sapp, 
101  id.  297;  Stout  v.  Cook,  41  111.  447;  Hickey  v.  Forristal, 
49  id.  255 ;  Magee  v.  Magee,  51  id.  500 ;  Dodge  v.  Wright, 
48  id.  382 ;  Knox  County  v.  Davis,  63  id.  405. 

It  was  not  intended  by  what  was  said  in  Gage  v.  Perry,  to 

at  all  qualify  or  infringe  upon  the  well  recognized  principles 

of  equity  law. 

Judgment  reversed. 
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Samuel  Wehrly 

v. 
Daniel  Morfoot. 

Filed  at  Springfield  March  28, 1882 — Rehearing  denied  June  Term,  1882. 

1.  Former  recovery — of  entire  and  separate  demands — as,  principal 
and  interest.  Where  a  promissory  note,  running,  according  to  the  face  of  it, 
for  several  years,  provides  that  the  interest  shall  be  payable  annually,  and  "if 
the  interest  is  not  so  paid  the  entire  principal  sum  shall  immediately  become 
due  and  payable, "  the  omission  to  pay  the  interest  for  a  given  year  will  not 
operate  to  render  the  annual  interest  thus  accrued  and  unpaid,  together  with 
the  principal  sum,  an  entire  demand,  in  any  such  sense  as  will  preclude  a 
recovery  for  each  year's  interest  as  it  shall  accrue,  in  successive  suits  therefor. 

2.  So  where  a  recovery  was  had  for  one  year's  interest,  under  such  a  con- 
tract, it  was  held  the  judgment  so  recovered  would  not  operate  as  a  bar  to  a 
subsequent  suit  for  the  interest  which  had  accrued  in  the  succeeding  year. 

3.  Of  course,  if  the  prior  action  had  been  brought  for  the  principal  sum, 
and  the  interest  which  had  accrued  up  to  a  particular  date,  then  the  recovery 
therein  would  bar  any  further  suit  upon  the  note,  although  it  was  for  less 
than  the  amount  actually  due. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Greene  County ;  the  Hon.  Albert  G.  Burr,  Judge,  presiding. 

Mr.  J.  E.  Ward,  for  the  appellant : 

In  this  State,  on  a  note  like  this,  the  holder  can  recover 
the  entire  principal  and  interest  due  thereon  in  one  action, 
on  the  first  default  in  the  payment  of  interest,  before  such 
note  is  due  and  payable  in  case  of  no  default.  Terry  et  al. 
v.  Trustees,  70  111.  237 ;  Ottawa  Northern  Plank  Road  Co.  v. 
Murray,  15  id.  337;  Carlon  v.  Kenealy,  12  Mees.  &  Wels. 
139;  Blakely  v.  Lawrence,  4  Esp.  147;  Siddall  v.  Raivcliff, 
1  Mood.  &  Eob.  263 ;  Hemp  v.  Garland,  (4  Q.  B.)  4  Adol.  & 
Ellis,  N.  S.  519;  Beckwith  v.  Nott,  2  Cro.  Jac.  504;  Chitty 
on  Bills,  678;  2  Parsons  on  Notes  and  Bills,  252,  394; 
Streeter  v.  Streeter,  43  111.  165. 
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A  plaintiff  can  not  so  divide  an  entire  demand  or  cause  of 
action  as  to  maintain  several  actions  for  its  recovery.  And 
if  he  sues  and  recovers  a  judgment  for  a  part  only  of  such 
claim,  the  remaining  portion  is  barred  by  that  recovery. 
Camp  v.  Morgan,  21  111.  158 ;  Casselberry  v.  Forquer,  27  id. 
171 ;  Matthias  et  al.  v.  Cook,  31  id.  87 ;  Drake  v.  Perry,  58 
id.  123;  Rosenmueller  v.  Lampe,  89  id.  215;  Nickerson  v. 
Rockwell,  90  id.  463;  Wagner  v.  Jacoby,  26  Mo.  532;  Pinney 
v.  Barnes,  17  Conn.  428;  Avery  v.  Fitch,  4  id.  364;  Hopfy. 
Myers,  42  Barb.  272 ;  Miller  v.  Covert,  1  Wend.  489 ;  Fire- 
men's Ins.  Co.  v.  Cochran,  27  Ala.  237 ;  O'Neal  v.  Brown,  21 
id.  485 ;  Dalton  v.  Bently,  15  111.  421 ;  Gaddis  v.  Leesem,  55 
id.  555. 

The  principal  of  these  notes  was  payable,  absolutely,  ten 
years  after  date,  or  before  that  period  whenever  a  default  in 
the  payment  of  the  interest  annually  was  made.  McCarty  v. 
Howell,  24  111.  345;  Ernest  v.  Steckman,  74  Pa.  St.  13; 
Jordon  v.  Tate,  19  Ohio,  586;  Walker  v.  Woolen,  54  Ind.  165; 
Mattison  v.  Marks,  31  Mich.  421. 

Mr.  Henry  C.  Withers,  for  the  appellee : 

To  constitute  a  judgment  in  a  former  suit  an  estoppel  or 
bar,  it  must  appear  that  the  same  subject  matter  had  been 
passed  upon  and  adjudicated  in  that  suit.  Clemens  v. 
Murphy,  40  Mo.  121 ;  Ridgley  v.  Stillivell,  27  id.  128 ;  Haight 
v.  City  of  Keokuk,  4  Iowa,  207;  Griffin  v.  Seymour,  15  id.  32; 
Duncan  v.  Holcomb,  26  Ind.  379. 

When  the  contract  contains  two  distinct  promises  to  be 
performed  at  different  times,  as,  the  payment  of  principal  at 
a  given  time,  and  interest  annually,  a  recovery  of  a  year's 
interest,  even  after  the  maturity  of  the  note  as  to  the  prin- 
cipal, is  no  bar  to  a  suit  for  the  principal.  Badger  v.  Titcomb, 
15  Pick.  413;  Cooke  v.  Wherwood,  2  Saund.  337;  Perkins  v. 
Hart,  11  Wheat.  251 ;  Lord  v.  Belknap,  1  Cush.  279 ;  Green- 
leaf  v.  Kellogg,  2  Mass.   568 ;   Cooley  v.  Rose,  3  Ind.  221 ; 


1882.]  Wehrly  v.  Morfoot.  185 

Opinion  of  the  Court. 

Walker  v.  Kimball,  22  111.  538 ;  Perry  v.  Harrington,  2  Mete. 
368 ;  Rodemer  v.  Hazlehurst,  9  Gill,  289 ;  Sterner  v.  Goiver, 
3  W.  &  S.  136;  Sickles  v.  Patterson,  14  Wend.  257;  Andover 
Savings  Bank  v.  Adams,  1  Allen,  28 ;  Sparhawk  v.  Wills,  6 
Gray,  163. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  to  recover  one 
year's  interest,  alleged  to  be  due  on  February  3,  1881,  on 
four  promissory  notes,  three  of  them  for  $2000  each,  and  the 
other  for  $1600,  on  the  latter  of  which  there  was  paid  on 
the  principal  $1150,  February  2,  1879.  Each  one  of  the 
notes  bore  date  February  3,  1877,  and  was  payable  ten 
years  after  date,  with  ten  per  cent  interest  per  annum,  pay- 
able annually,  with  this  provision :  "If  the  interest  is  not 
so  paid,  the  entire  principal  sum  shall  immediately  become 
due  and  payable."  The  interest  on  each  note  had  been  paid 
to  February  3,  1879.  The  defendant  pleaded  in  bar  the 
bringing  of  a  former  suit  for  the  one  year's  interest  which 
fell  due  on  February  3,  1880,  and  the  recovery  therein  of  the 
sum  of  $659.35.  A  demurrer  to  the  plea  was  sustained,  and 
the  defendant  abiding  by  his  plea,  judgment  was  rendered 
against  him  for  the  amount  of  the  year's  interest  due  Feb- 
ruary 3,  1881,  which  judgment,  on  appeal  to  the  Appellate 
Court  for  the  Third  District,  was  affirmed,  and  defendant 
appealed  to  this  court. 

There  is  somewhat  of  ambiguity  in  the  allegations  of  the 
plea  as  to  whether  they  show  that  the  former  action  was 
brought  for  the  recovery  of  the  interest,  only,  due  on  February 
3,  1880,  or  for  the  whole  principal  of  the  notes  and  the 
interest  due  at  that  time.  Of  course,  if  for  the  latter,  the 
recovery  would  be  a  bar  to  any  further  suit  upon  the  notes, 
although  it  was  for  less  than  the  amount  due.  But  constru- 
ing the  averments  of  the  plea  most  strongly  against  the 
pleader,  as  is  proper,  we  think  the  fair  showing  of  the  plea 
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is,  that  the  former   suit  was  brought  for  the  recovery  of  the 
interest,  only,  due  February  3,  1880,  and  we  so  treat  the  plea. 

The  contention  of  appellant  is,  that  upon  the  default  in 
payment  of  the  interest  due  upon  each  of  the  notes  on  Feb- 
ruary 3,  1880,  the  entire  principal  sum  of  each  note  became 
due  and  payable  by  the  explicit  terms  of  the  note,  and  that 
the  amount  of  the  principal  and  the  interest  due  upon  each 
note  thereupon  became  one  entire  demand  and  cause  of  action 
upon  the  note ;  that  a  plaintiff  can  not  so  divide  an  entire 
demand  or  cause  of  action  as  to  maintain  several  actions  for 
its  recovery,  and  if  he  sues  and  recovers  a  judgment  for  a 
part,  only,  of  such  claim,  the  remaining  portion  is  barred  by 
that  recovery.  We  do  not  see  but  what  this  case  is  precisely 
covered  by  the  decision  of  this  court  at  the  last  term  in 
Dulaney  v.  Payne,  101  111.  325,  which  held  that  where  a  note 
is  given,  payable  in  one  year,  with  interest  payable  semi- 
annually, a  suit  brought  two  years  thereafter  for  and  a 
recovery  of  the  interest,  is  no  bar  to  a  subsequent  action  on 
the  note  to  recover  the  principal.  While  there  acknowledging 
the  doctrine  that  a  recovery  for  a  part  of  an  entire  demand 
will  bar  an  action  for  the  remainder,  we  followed  the  authority 
of  Sparhawk  v.  Wills,  6  Gray,  163,  and  Andover  Savings  Bank 
v.  Adams,  1  Allen,  28,  to  the  effect  that  judgment  for  install- 
ments of  interest  on  a  note  would  not  bar  a  subsequent 
action  for  the  principal,  although  it  was  due  when  the  former 
action  was  commenced,  they  holding  that  a  promise  to  pay 
a  debt  at  one  time  and  the  interest  at  another,  was  to  be 
construed  as  containing  distinct  promises  giving  several 
causes  of  action,  and  they  being  several  in  their  origin,  no 
subsequent  act  could  make  them  one  and  entire. 

Upon  the  authority  of  Dulaney  v.  Payne,  the  plea  was  bad, 
and  the  demurrer  to  it  was  properly  sustained. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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The  Peoeia  and  Springfield  Kailroad  Company 

v. 
S.  H.  Thompson. 

Filed  at  Springfield  March  28,  1882 — Rehearing  denied  June  Term,  1882. 

1.  Kaileoads — constitutional  prohibition  against  issue  of  bonds  or 
stock,  except  for  money,  labor  or  property  received.  The  object  of  sec. 
13,  art.  11,  of  the  present  constitution,  in  providing  that  "no  railroad  corpo- 
ration shall  issue  any  stock  or  bonds,  except  for  money,  labor  or  property 
actually  received  and  applied  to  the  purposes  for  which  such  corporation  was 
created,"  and  that  "all  stocks,  dividends,  and  other  fictitious  increase  of  the 
capital  stock  or  indebtedness  of  such  corporation  shall  be  void,"  was  to  pre- 
vent reckless  and  unscrupulous  speculators,  under  the  guise  or  pretense  of 
building  a  railroad  or  of  accomplishing  some  other  legitimate  corporate  pur- 
pose, from  fraudulently  issuing  and  putting  upon  the  market  bonds  or  stocks 
that  do  not,  and  are  not  intended  to,  represent  money  or  property  of  any 
kind,  either  in  possession  or  in  expectancy,  the  stock  or  bonds  in  such  case 
being  entirely  fictitious. 

2.  Same — and  herein,  of  the  rights  of  innocent  holders  of  railroad 
bonds.  But  it  was  not  intended  by  that  provision  to  interfere  with  the  usual 
and  customary  methods  of  raising  funds  by  railroad  companies,  by  the  issue 
of  its  stocks  or  bonds,  for  the  purpose  of  building  their  roads,  or  of  accom- 
plishing other  legitimate  corporate  purposes.  Under  that  provision  of  the 
constitution,  railroad  companies  have  no  right  to  lend,  give  away,  or  sell  on 
credit,  their  bonds  or  stock,  nor  have  they  the  right  to  dispose  of  either, 
except  for  a  present  consideration,  and  for  a  corporate  purpose.  But  if,  upon 
a  sale  of  its  stocks  or  bonds  by  a  railroad  company  for  a  present  considera- 
tion, it  should  subsequently  divert  the  proceeds  to  other  than  corporate 
purposes,  the  purchaser  of  such  stock  or  bonds,  who  has  acted  in  good  faith 
in  the  matter,  or  his  assignee,  can  not  be  affected  by  the  subsequent  misap- 
propriation by  the  company. 

3.  In  short,  where  one,  for  a  present  consideration,  in  good  faith  pur- 
chases bonds  or  stocks  in  the  regular  course  of  business  from  a  railroad 
company,  and  such  consideration  is  accepted  by  the  proper  officer  of  the 
company,  and  nothing  appears  to  show  that  it  is  to  be  used  or  applied  to  other 
than  legitimate  corporate  purposes,  such  bonds  or  stocks,  when  thus  issued, 
will  be  regarded  as  having  been  issued  for  money,  labor  or  property  "actually 
received  and  applied, "  within  the  meaning  of  the  constitutional  provision. 

4.  Equitable  defences — as  against  a  holder  of  negotiable  paper 
secured  by  mortgage— former  decisions.  It  was  held  in  Olds  v.  Cummings, 
31  111.  188,  that  the  holder  of  commercial  paper,  seeking  to  enforce  in  equity 
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a  mortgage  security  therefor,  was  subject  to  any  defence  which  would  have 
been  good  against  the  mortgage  in  the  hands  of  the  mortgagee  himself, 
although  such  holder  may  have  purchased  the  paper  in  good  faith,  and  before 
its  maturity, 

5.  But  this  doctrine  has  no  application  to  deeds  of  trust  given  to  secure 
railroad  coupon  bonds  intended  to  be  thrown  upon  the  market  and  circulated 
as  commercial  paper,  and  to  be  used  as  securities  for  permanent  investments. 

6.  So  where  such  railroad  bonds,  secured  by  deed  of  trust  for  the  benefit 
of  the  holders  thereof,  had  been  issued,  and  delivered  to  contractors  engaged 
in  the  construction  of  the  road,  and  by  them  disposed  of  in  the  market  to 
innocent  purchasers,  on  bill  by  the  trustee  to  foreclose  the  deed  of  trust  for 
the  benefit  of  the  bondholders,  it  was  held,  the  unsettled  equities  and  matters 
of  account  between  the  company  and  the  contractors  could  not  be  interposed 
in  defence  against  the  bill. 

7.  A  part  of  the  reasoning  of  the  court  in  Chicago,  Danville  and  Vin- 
cennes  Ry.  Co.  v.  Loewenthal,  93  111.  433,  is  not  to  be  reconciled  with  the 
rule  here  announced.  But  what  appears  in  the  opinion  relating  to  the  ques- 
tion here  mentioned  was  said  in  arguendo,  and  after  the  case  had  been 
decided  upon  another  distinct  ground,  and  without  any  argument  of  the 
question  except  upon  one  side.  Under  these  circumstances,  it  is  considered 
that  what  was  there  said  ought  not  to  be,  and  is  not,  regarded  as  conclusive 
of  the  question,  and  the  court  is  satisfied  the  view  now  presented  is  the 
correct  one. 

8.  Cokporations — acts  ultra  vires — estoppel.  While  it  is  the  general 
principle  that  negotiable  securities  issued  by  a  corporation  without  authority 
of  law,  or  in  express  violation  of  a  statute,  are  inoperative  and  void  even  in 
the  hands  of  innocent  holders,  yet  there  is  another  rule  of  law  equally  well 
settled — that  although  a  contract  entered  into  by  the  agents  or  officers  of  a 
private  corporation  is  ultra  vires,  and  therefore  not  binding  on  the  company 
so  long  as  it  remains  executory,  yet  if  the  company  in  such  case  knowingly 
permits  the  other  contracting  party,  without  objection,  to  go  on  and  perform 
the  contract  on  his  part,  and  thereby  obtains  and  appropriates  to  its  own  use 
money,  property  or  labor  in  furtherance  of  some  legitimate  corporate  purpose, 
it  will  be  estopped  from  denying  its  liability  on  such  contract. 

9.  Redemption — of  railroad  property  sold  on  foreclosure.  Where  a 
railroad,  its  appurtenances  and  franchises,  are  mortgaged  as  a  whole,  there  is 
no  power  or  authority  to  sell  them  separately,  and  such  property,  taken  as  a 
whole,  not  being,  strictly  speaking,  either  real  or  personal  estate,  when  sold 
on  a  decree  of  foreclosure  is  properly  sold  without  any  right  of  redemption. 
The  rule  is  founded  partly  upon  considerations  of  public  policy. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Peoria  county;  the  Hon.  D.  McCulloch,  Judge,  presiding. 
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The  Peoria  and  Springfield  Kailroad  Company,  a  corpora- 
tion duly  organized  under  the  laws  of  this  State,  on  the  31st 
day  of  October,  1871,  entered  into  a  written  contract  with 
B.  S.  Prettyman,  D.  T.  Thompson,  Thos.  Edes,  A.  J.  Ware, 
B.  E.  Smith,  C.  B.  Griggs  and  W.  Dennison,  by  which  the 
latter  covenanted  and  agreed  to  furnish  the  materials,  build 
and  complete  in  a  good,  workmanlike  manner,  a  single  track 
railway,  with  necessary  sidings  and  passing  places,  from  the 
city  of  Peoria,  in  Peoria  county,  via  the  city  of  Pekin,  in 
Tazewell  county,  to  the  city  of  Springfield,  in  Sangamon 
county,  this  State,  in  consideration  of  which,  among  other 
things,  the  railroad  company  agreed  to  pay  the  above  named 
contractors  the  sum  of  $20,000  per  mile  in  first  mortgage 
seven  per  cent  bonds  of  the  company,  which  were  to  be  made 
the  first  "and  exclusive  lien  on  said  railroad,  its  franchises, 
property  and  equipments  of  every  kind."  •  Said  bonds,  or  so 
many  of  them  as  might  be  required,  were  to  be  delivered  by 
the  company  to  the  contractors,  or  their  agents,  at  any  time, 
on  demand,  to  be  used  by  them  "to  pay  for  iron,  materials 
or  labor  for  the  construction  of  said  road,  or  to  be  sold  for 
money,"  upon  satisfactory  evidence  being  produced  that  the 
materials  were  purchased  for  the  use  of  the  road,  or  the  work 
and  labor  were  done  according  to  the  terms  of  the  contract. 
The  company  also  agreed  to  pay  the  contractors  in  the  paid 
up  capital  stock  of  the  company  the  additional  sum  of  $12,- 
000  per  mile  for  said  railway,  to  be  issued  whenever  required 
for  the  construction  of  the  road. 

Subsequent  to  this  contract,  and  before  the  13th  of  Feb- 
ruary, 1872,  by  some  arrangement  between  the  contracting 
parties,  Edes  and  Prettyman  withdrew  from  the  undertaking, 
and  Smith,  Griggs,  Dennison,  Ware  and  Thompson,  the 
remaining  contractors,  assumed  the  performance  of  the  con- 
tract with  the  railroad  company.  Upon  this  change  in  the 
parties  to  the  enterprise,  it  was  agreed  that  the  business 
should  thereafter  be  conducted  under  the  name  and  style  of 
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Thompson,  Griggs  &  Co. ;  that  Ware  and  Thompson  should 
receive  nothing  for  their  services,  and  that  Smith,  Griggs  and 
Dennison  should  furnish  the  money,  and  that  Smith  alone 
should  have  exclusive  charge  of  the  financial  matters  of  the 
company.  This  arrangement  seems  to  have  been  acquiesced 
in  by  appellant,  for  on  the  day  last  mentioned  a  supplement- 
ary agreement  was  entered  into  between  the  railroad  company 
and  the  members  of  the  firm  of  Thompson,  Griggs  &  Co.,  in 
which  the  making  of  the  former  agreement  is  recited,  and  by 
the  terms  of  which  the  contractors  bound  themselves  to  fur- 
nish the  necessary  material  and  build  a  bridge,  of  a  specified 
character,  on  the  line  of  the  company's  road  across  the  Illi- 
nois river,  for  which  the  company  agreed  to  pay  them  in  said 
first  mortgage  bonds,  at  par  value,  the  additional  sum  of 
$200,000. 

In  pursuance  of  these  contracts,  on  the  11th  of  April  fol- 
lowing, the  railroad  company,  through  its  board  of  directors, 
adopted  certain  resolutions,  wherein  it  ordered  and  directed 
"that  a  series  of  one  thousand  five  hundred  of  the  company's 
bonds,  each  for  the  sum  of  $1000,  to  be  numbered  consecu- 
tively from  one  to  fifteen  hundred,  inclusive,  be  prepared  for 
issue  and  delivery,  signed  by  the  president  and  secretary, 
the  corporate  seal  of  the  company  to  be  affixed  thereto,  and 
authenticated,  when  so  signed  and  sealed,  by  the  certificate 
of  a  trustee,  bearing  date  the  first  day  of  April,  1872,  and 
payable  to  I.  E.  Leonard,  or  bearer,  in  the  city  of  New  York, 
at  such  place  therein  as  such  company  shall  from  time  to 
time  appoint,  on  the  first  day  of  April,  *  *  *  1902,  with 
interest  warrants  thereto  attached,  signed  by  the  secretary, 
for  the  payment  of  interest  thereon,  at  the  rate  of  seven  per 
cent  per  annum,  free  from  government  tax,  payable  at  the 
same  place  on  the  successive  days  of  October  and  April  of 
each  year,  both  the  principal  and  interest  of  such  bonds  to 
be  payable  in  gold."  It  was  further  ordered  and  directed 
in  and  by  said  resolutions,  that  a  deed  of  trust  be  prepared 
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and  executed  by  the  president  and  secretary  of  the  com- 
pany conveying  the  road  of  the  company,  its  appurtenances, 
appendages,  franchises,  equipments,  tolls,  income,  assets  and 
property,  then  possessed  or  thereafter  acquired,  to  William 
A.  Dennison,  trustee,  to  secure  the  payment  of  said  bonds 
and  interest  warrants. 

The  bonds  and  trust  deed  were  prepared  and  duly  executed 
in  conformity  with  the  directions  of  the  company  as  expressed 
in  the  above  resolutions,  as  of  the  date  of  April  the  1st,  18-72. 
The  bonds,  when  so  executed  by  the  company,  were  sent  to 
Smith,  at  Columbus,  Ohio,  for  the  purpose  of  having  them 
certified  by  Dennison,  as  in  the  trust  deed  provided.  Six 
hundred  of  these  bonds  were,  on  presentation,  accordingly 
certified  by  Dennison,  and  left  by  him  with  Smith  in  the 
latter's  office,  in  Columbus,  Ohio,  where  Dennison  and  Smith 
both  resided,  and  where  the  latter  kept  his  office.  The 
remaining  nine  hundred  bonds  were  never  so  certified  or  used 
for  any  purpose. 

About  the  time  of  the  preparation  of  these  bonds  and  the 
trust  deed,  or  perhaps  a  short  time  before,  Thompson,  Griggs 
&  Co.  commenced  active  operations  in  the  building  and  con- 
struction of  the  road  and  bridge,  -under  the  contracts  above 
mentioned,  and  so  continued  until  in  January,  1873,  when 
the  work  was  suspended,  and  has  never  since  been  resumed. 
Before  the  abandonment  of  the  work  the  contractors  had 
already  completed  the  bridge,  and  substantially  finished  as 
much  of  the  road  as  lies  between  Peoria  and  Pekin,  a  dis- 
tance of  twelve  miles.  On  the  8th  of  April  following  the  sus- 
pension of  the  work  in  January,  the  railroad  company  leased 
the  completed  portion  of  its  road  lying  between  Pekin  and 
Peoria  to  the  Indianapolis,  Bloomington  and  Western  Eail- 
way  Company,  for  ninety-nine  years  from  the  1st  day  of 
February,  1873,  with  a  covenant  of  renewal  forever,  at  an 
annual  rental  of  $50,000,  a  part  of  which  was  to  be  applied 
by  the  lessee  to  the  payment  of  the  semi-annual  interest  on 
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six  hundred  of  the  above  mentioned  bonds,  and  the  balance 
of  the  rental  to  be  paid  to  the  railroad  company.  Upon  the 
execution  of  this  lease  a  certificate  was  endorsed  upon  the 
six  hundred  bonds  above  mentioned,  showing  the  payment  of 
the  interest  was  assumed  by  the  Indianapolis,  Bloomington 
and  Western  Eailway  Company.  Five  hundred  and  ninety 
of  these  bonds  being  thus  executed  by  the  company,  certified 
by  the  trustee,  and  the  interest  assumed  by  the  lessee  of  the 
road,  in  the  manner  stated,  were  from  time  to  time  negotiated 
and  transferred,  in  the  regular  course  of  business,  by  Thomp- 
son, Griggs  &  Co.,  and  have  passed  into  the  hands  of  the 
present  holders  for  value,  without  notice  of  any  supposed 
infirmity  in  them,  being  the  same  bonds  now  in  controversy. 
The  remaining  ten  of  the  six  hundred,  after  having  been 
used  for  some  time  as  collateral  security,  have  since  been 
brought  into  court  and  surrendered  up,  and  are  therefore 
eliminated  from  the  present  controversy. 

The  trust  deed  above  mentioned  expressly  provided  that  in 
case  the  company  should,  for  the  term  of  six  months,  make 
default  in  the  payment  of  the  interest  on  its  bonds,  the  prin- 
cipal should  also  become  due  and  payable  at  the  option  of 
the  holders  of  the  bonds.  Default  having  been  made  in  the 
payment  of  the  interest  on  a  part  of  these  bonds,  Samuel  H. 
Thompson,  on  the  22d  of  May,  1875,  filed  in  the  Peoria 
county  circuit  court  the  original  bill  in  this  case,  against  the 
railroad  company,  Dennison,  the  trustee,  and  various  other 
parties  in  interest,  alleging  that  he  was  owner  of  five  of  the 
bonds  in  question ;  that  default  had  been  made  in  payment 
of  the  interest  thereon  for  more  than  six  months ;  that  the 
company  had  become  insolvent ;  that  its  property  was  depre- 
ciating, and  that  it  had  ceased  to  apply  the  earnings  of  the 
road  to  the  payment  of  the  interest  on  its  bonded  indebted- 
ness, whereby  the  complainant  and  other  bondholders  were 
in  danger  of  losing  their  claims,  etc.,  and  prayed  a  fore- 
closure of  the  deed  of  trust,  and  that  a  receiver  might  be 
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appointed  to  take  immediate  charge  of  the  road  and  assets  of 
the  company.  Upon  the  filing  of  this  bill,  the  court,  on  the 
same  day,  appointed  James  Haines  receiver,  who  thereupon 
qualified,  and  entered  upon  the  duties  of  his  appointment. 

Dennison,  the  trustee,  on  the  2d  of  January,  1877,  filed 
an  answer  and  also  a  cross-bill,  setting  up  the  making  of  the 
bonds  and  trust  deed,  as  heretofore  stated ;  the  leasing  of  the 
road  to  the  Indianapolis,  Bloomington  and  Western  Eailway 
Company ;  the  insolvency  of  the  latter  company ;  the  default 
in  payment  of  interest  on  all  the  bonds ;  the  insolvency  of 
the  Peoria  and  Springfield  Eailroad  Company,  and  the  sale 
and  transfer  by  it  of  the  six  hundred  bonds  in  question  about 
the  time  of  their  date,  and  prayed  for  a  foreclosure  of  the 
trust  deed. 

The  company,  by  its'  answers  to  the  original  bill  and  cross- 
bill of  Dennison,  admits  the  making  of  the  trust  deed  and 
bonds  by  the  company,  but  denies  they  were  ever  negotiated 
or  delivered  by  it.  It  at  the  same  time  filed  a  cross-bill,  in 
which  the  same  facts  are  reiterated.  It  is  also  charged  in 
the  cross-bill  that  Thompson,  Griggs  &  Co.  entered  into  a 
conspiracy  to  wrongfully  and  fraudulently  appropriate  the 
bonds  in  controversy  to  themselves ;  that  they  have  failed  to 
perform  their  contract  with  the  company  for  the  building  of 
the  road,  and  procuring  the  right  of  way,  by  reason  of  which, 
it  is  claimed,  the  company  has  sustained  large  damages, 
which  it  asks  to  be  recouped  or  set  off  against  the  claims 
sought  to  be  enforced  against  the  road. 

Numerous  other  pleadings  were  filed  and  orders  entered 
in  the  cause,  whereby  the  issues  were  finally  made  up,  which 
are  not  necessary  to  be  particularly  noticed  in  order  to  a 
proper  understanding  of  the  case. 

Dennison  having  resigned    as    trustee   pending  the   suit, 

William  F.  Bryan  was  appointed  trustee  in  his  stead,  who 

filed  a  supplemental  cross-bill  on  behalf  of  the  bondholders. 

The  circuit  court  found  the  equities  with  the  bondholders  as 

13—103  III. 
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against  the  company,  ascertained  the  amount  of  its  indebted- 
ness, and  ordered  the  same  paid  within  a  specified  time,  and 
in  default  of  such  payment  ordered  a  sale  of  the  mortgaged 
property,  and  directed  the  proceeds,  after  the  payment  of  the 
expenses  of  the  trust,  including  costs  and  certain  preferred 
claims  against  the  company  specified  in  the  decree,  to  be 
applied  to  the  payment  of  its  bonded  indebtedness,  and  the 
residue,  if  any,  after  the  payment  of  all  claims,  to  be  paid 
over  to  the  company.  From  this  decree  the  company 
appealed  to  the  Appellate  Court  for  the  Second  District, 
where  the  same  was  affirmed,  and  the  cause  is  brought  here 
by  further  appeal  from  the  Appellate  Court. 

Such  facts  not  appearing  in  the  foregoing  statement  as  are 
necessary  to  an  understanding  of  the  controverted  questions 
in  the  case,  sufficiently  appear  in  the  opinion  of  the  court. 

Messrs.  Prettyman  &  Hughes,  for  the  appellant: 

The  bonds  in  question  are  void,  the  company,  under  the 
constitution  and  law,  having  no  power  to  issue  them  except 
for  "money,  labor  or  property  actually  received  and  applied 
to  the  purpose  for  which  the  corporation  was  created."  Const. 
1870,  art.  11,  sec.  13;  Eev.  Stat.  1874,  chap.  114,  sec.  22. 

When  the  legislature  prohibits  an  act,  or  declares  it  shall 
be  unlawful  to  do  it,  the  courts  must  hold  such  act  void. 
Mutual  Ins.  Co.  v.  Rosenthal,  55  111.  91 ;  Munsell  v.  Trumble, 
3  Gilm.  93 ;  People  v.  Chicago,  51  111.  34 ;  Bank  v.  Owens, 
2  Pet.  527;  Bester  et  al.  v.  Wathen  et  al.  60  111.  138;  Under 
v.  Carpenter,  62  id.  309 ;  St.  Louis,  Jacksonville  and  Chicago 
R.  R.  Co.  v.  Mather,  71  id.  592 ;  Wheeler  v.  Russell,  17  Mass. 
281 ;  Insurance  Co.  v.  Kipp,  8  Cow.  20 ;  White  v.  F.  Bank, 
22  Pick.  184;  Bailey  v.  Tabor,  5  Mass.  292;  Mitchell  v. 
Smith,  1  Binn.  110. 

When  the  constitution  forbids  issuing  such  bonds  without 
such  payment,  they  can  have,  when  so  issued,  no  more  validity 
than  the  bonds  of  a  county  issued  without  an  election.     Law 
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v.  People,  87  111.  385;  Fuller  v.  Chicago,  89  id.  282;  County 
of  Hardin  v.  McFarlin,  82  id.  138 ;  Jackson  County  v.  Bush, 
77  id.  66 ;  Town  of  Elmwood  v.  Marcy,  2  Otto,  289 ;  Aspin- 
wall  County  v.  Davis,  22  How.  365 ;  Concord  v.  State  Bank, 
92  U.  S.  625 ;  Greencastle  v.  Black,  5  Ind.  569 ;  Lockport  v. 
Gaylord,  61  111.  276 ;  Hills  v.  Chicago,  60  id.  91 ;  Chance  v. 
Marion  County,  64  id.  66 ;  Buchanan  v.  Litchfield,  12  Otto, 
292;  2W»  of  Parca  v.  Lfoyi,  97  111.  191;  Force  v.  Town  o/ 
Batavia,  61  id.  100 ;  Williams  v.  Roberts,  88  id.  13 ;  Lippin- 
cott  v.  Pana,  92  id.  34 ;  Marshall  County  v.  C00&,  38  id.  48 ; 
Lewis  v.  Shreveport,  3  Wood,  213. 

A  6o?z<x  ^e  holder  is  not  protected  when  the  maker  has  no 
power  to  make  or  issue  such  paper.  Such  bonds  have  not 
the  quality  of  commercial  paper.  The  law  is  notice  of  the 
want  of  power  to  issue.  Marsh  v.  Fulton  County,  10  Wall. 
676 ;  Loan  Association  v.  Topeka,  20  id.  655 ;  Town  of  Elm- 
wood  v.  Marcy,  92  U.  S.  289 ;  Town  of  Oakland  v.  Skinner, 
94  id.  258 ;  Town  of  Ottawa  v.  Perkins,  94  id.  260 ;  McClure 
v.  Oxford,  94  id.  429 ;  Antony  v.  Jasper  County,  101  id.  101 ; 
Wadsworth  v.  Eu  Clare  County,  102  id.  536 ;  Aspinivall  v. 
Comrs.  D.  Co.  22  How.  364 ;  Lewis  v.  Barber  County,  3  Fed. 
Rep.  191;  Chisholm  v.  County  of  Montgomery,  2  Wood,  595; 
M .  &  I.  and  T.  Co.  v.  Goodrich,  75  111.  559 ;  Gadis  v.  iftcfc 
fcmcZ  County,  92  id.  120;  Marsh  v.  Fairbury,  Pontiac  and 
Northivestern  R.  R.  Co.  64  id.  414 ;  Bates  County  v.  Winters, 
97  U.  S.  91 ;  Railway  Co.  v.  ^ZZison,  18  Wall.  233 ;  Willis  v. 
Supervisors,  12  Otto,  625. 

The  original  payee  of  bonds  secured  by  mortgage  or  deed 
of  trust  holds  the  same  subject  to  all  defences  in  equity,  and 
his  assignee,  or  the  subsequent  holder,  takes,  in  equity,  sub- 
ject to  the  same  defences.  Olds  v.  Cummings,  31  111.  188 ; 
Haskell  v.  Brown,  65  id.  29 ;  Thompson  v.  Shoemaker,  68  id. 
256;  Bryant  v.  Vix,  83  id.  14;  Sargent  v.  Howe,  21  id.  148; 
Kleeman  v.  Frisby,  63  id.  482 ;  Chicago,  Danville  and  Vin- 
cennes  R.  R.  Co.  v.  Loewenthal,  93  id.  433;  Petition  v.  Noble, 
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73  id.  567 ;    Foster  v.  King,  5  Bradw.  223 ;    Belohradsky  v. 
Kuhn,  69  111.  547. 

The  court  erred  in  ordering  a  sale  of  the  entire  road,  with 
tools,  accounts,  claims  and  personal  assets,  without  redemp- 
tion. The  right  to  redeem  real  estate  sold  on  decree  of  fore- 
closure is  a  statutory  right,  and  can  not  be  taken  away  by 
decree.  Palmer  v.  Forbes,  23  111.  301 ;  Tytus  v.  Mabee,  25 
id.  257;  Fisher  v.  Palmer,  50  id.  226;  Wolf  v.  Hogan,  24  id. 
525 ;  Warner  v.  D.  C.  N.  Bank,  4  Bradw.  305 ;  Karnes  v. 
Lloyd,  52  111.  116. 

Mr.  H.  B.  Hopkins,  and  Mr.  John  B.  Cohrs,  for  the  appellee : 
The  bonds  in  question  are  no  infraction  of  sec.  13,  art.  11, 
of  the  constitution,  as  they  represent  no  fictitious  indebted- 
ness. The  entire  road  was  built  from  the  proceeds  of  these 
bonds.  But  the  company,  by  securing  and  applying  to  its 
use  the  proceeds  of  the  bonds,  is  estopped  from  making  the 
objection  that  they  were  issued  in  violation  of  the  constitu- 
tion. Aurora  Agricultural  and  Horticultural  Society  v.  Pad- 
dock,  80  111.  266 ;  Whiting  Arms  Co.  v.  Barlow,  63  N.  Y.  62 ; 
Zabrieski  v.  C.  C.  and  C.  R.  R.  Co.  23  How.  381 ;  2  Kent's 
Com.  (11th  ed.)  381,  note;  Darst  v.  Gale,  83  111.  136;  Brad- 
ley v.  Ballard,  55  id.  413 ;  West  et  al.  v.  Madison  County 
Agricultural  Board,  82  id.  205 ;  Chicago  Building  Society  v. 
Crowell,  65  id.  453 ;  McCarthy  v.  Lavasche,  89  id.  270 ;  Bis- 
sell  v.  M.  S.  and  N.  I.  R.  R.  Co.  22  N.  Y.  258 ;  Argenti  v. 
San  Francisco,  16  Cal.  255 ;  McClure  v.  Manchester  and  L. 
R.  R.  Co.  13  Gray,  124. 

We  maintain  that  the  bonds  are  not  affected  by  equities,  if 
any  exist,  between  the  Peoria  and  Springfield  Eailroad  Com- 
pany and  the  firm  of  Thompson,  Griggs  &  Co.  The  rule  on 
this  point  adopted  in  this  State  is  opposed  to  the  settled  doc- 
trine of  the  other  courts  of  the  country  generally,  including 
both  State  and  Federal  courts.  1  Daniell  on  Negotiable  Inst. 
sees.  834-836 ;  2  Jones  on  Mortgages,  sees.  1485-1487,  sec. 
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834,  note  1 ;  Carpenter  v.  Logan,  16  Wall.  271 ;  Endicott  v. 
Supervisors,  16  id.  458;  Taylor  v.  Perry,  6  Allen,  86;  Pierce 
v.  Force,  47  Me.  507;  Reeves  v.  Smiley,  Walker's  Ch.  248; 
Bloomer  v.  Henderson,  8  Mich.  395 ;  Fisher  v.  Otis,  3  Chand. 
83 ;  Martin  v.  McCullom,  4c  id.  153  ;  Oo/fc  v.  Brewster,  9  Wis. 
503 ;   Cornell  v.  Hutchins,  11  id.  353. 

The  bonds  being  made  payable  to  the  holder,  and  trans- 
ferable by  delivery,  the  company  has  contracted  itself  out 
•of  its  right  to  set  up  equities.  Higgs  v.  A.  T.  Co.  (Law  E.) 
4  Exch.  387;  In  re  Blakesly,  id.  3  Ch.  154;  Green's  Brice  on 
Ultra  Vires,  163-167;  McElrath  v.  P.  and  S.  R.  R.  Co.  55 
Pa.  St.  206 ;  Sapjjington  v.  Pulliam,  3  Scam.  385 ;  Cranch  v. 
Credit  Fonder,  6  Eng.  117;  Riunbel  v.  Metropolitan  Bank,  20 
id.  276 ;  Moore  v.  Met.  55  N.  Y.  41 ;  Johnson  v.  Stark  County, 
24  111.  75 ;  City  of  Pekin  v.  Reynolds,  31  id.  529 ;  Jones  v. 
Nellis,  41  id.  482;  Garvin  v.  Wiswell,  83  id.  218;  Smithy. 
Johnson,  Breese,  18;   Town  of  Eagle  v.  Cohn,  84  111.  218. 

There  was  no  error  in  the  decree  touching  redemption  of 
the  mortgaged  property.  There  is  no  statute  authorizing 
redemption  of  the  class  of  property  in  question.  The  mort- 
gaged property,  in  its  integrity  as  a  unit,  is  made  up  of  three 
inseparable  constituent  parts :  First,  intangible  personal 
property,  such  as  franchises,  charter  rights,  right  to  levy 
tolls,  etc. ;  second,  tangible  personal  property,  embracing 
rolling  stock  and  all  other  movable  property,  incomes,  profits, 
tolls,  contracts,  good  will,  etc.;  third,  qualified  interest  in 
lands,  being  an  easement  or  right  of  way. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Some  of  the  questions  presented  by  this  record  are  of 
unusual  interest,  and  have  been  discussed  by  counsel  on 
both  sides  with  marked  ability ;  and  after  a  careful  consider- 
ation of  all  that  has  been  urged  both  pro  and  con,  and  a 
laborious  and  patient  examination  of  the  vast  amount  of 
testimony  which  has  been  taken  in  the  cause,  with  a  view  of 
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obtaining  an  accurate  knowledge  of  the  material  facts  upon 
which  the  controversy  depends,  it  remains  for  us  to  present 
our  own  conclusions  upon  the  more  important  of  these  ques- 
tions, together  with  some  of  the  considerations  which  have 
led  to  the  results  reached. 

Perhaps  the  most  important  of  all  the  questions  presented 
for  our  determination  is  the  one  first  discussed  in  appellant's 
brief.  It  is  earnestly  insisted  that  the  bonds  in  question  are 
absolutely  void,  on  the  ground  they  were  issued  and  put  in 
circulation  in  contravention  of  section  13  of  article  11  of  the 
present  constitution,,  and  also  of  section  22,  chapter  114, 
Eevised  Statutes.  The  section  of  the  constitution  relied  on 
provides,  that  "no  railroad  corporation  shall  issue  any  stock 
or  bonds  except  for  money,  labor  or  property  actually  received 
and  applied  to  the  purposes  for  which  such  corporation  was 
created ;  and  all  stocks,  dividends,  and  other  fictitious  in- 
crease of  the  capital  stock  or  indebtedness  of  any  such  cor- 
poration, shall  be  void."  The  section  of  the  statute  cited  is 
almost  a  literal  copy  of  the  above  provision  of  the  constitution. 

It  is  claimed  that  the  evidence  shows  that  the  bonds  in 
question,  after  having  been  prepared  and  executed  by  the 
company,  were  placed  in  the  hands  of  Smith  for  the  purpose 
of  having  them  certified  by  Dennison,  the  trustee,  as  required 
by  the  provisions  of  the  trust  deed,  and  when  thus  certified 
to  be  returned  to  the  company,  and  for  no  other  purpose, 
and  that  the  subsequent  appropriation  of  them  by  Thompson, 
Griggs  &  Co.  was  without  any  warrant  or  authority  from  the 
company,  but  that,  conceding  the  company's  officers  and 
agents  assented  to  such  appropriation,  it  affirmatively  appears 
that  the  bonds,  at  the  time  of  their  delivery  to  them,  were 
not  given  for  either  money,  labor  or  property  which  had 
theretofore  been  actually  received  or  applied  to  the  purposes 
for  which  the  company  was  created,  wherefore  it  is  concluded 
that  the  bonds  are  absolutely  void,  even  in  the  hands  of  inno- 
cent holders. 
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Assuming,  for  the  purposes  of  the  argument,  the  facts  to 
be  as  claimed  by  appellant's  counsel,  is  the  construction 
which  they  place  upon  this  provision  of  the  constitution  the 
true  one  ?  It  could  hardly  have  been  the  intention  of  the 
framers  of  the  constitution  by  this  provision  to  prohibit  the 
building  of  railroads  altogether  with  means  to  be  realized 
from  the  sale  of  bonds  and  stocks,  and  yet  such  would 
undoubtedly  be  its  practical  effect  if  the  construction  con- 
tended for  is  correct,  for  it  is  hardly  reasonable  to  suppose 
that  capitalists  would  advance  money  to  build  a  railway  upon 
the  mere  promise  of  the  company  at  some  future  day,  after 
the  completion  of  the  road,  to  issue  bonds  or  stock  for  the 
money  thus  advanced.  Nor  is  it  at  all  probable,  on  the  other 
hand,  that  promoters  of  railroad  enterprises  would  undertake 
to  build  railways  without  present  means  to  defray  current 
expenses.  This  could  not  be  done.  Laborers,  mechanics 
and  material-men  have  to  be  paid  in  ready  money,  and  this 
must"  be  raised  either  by  negotiating  the  bonds  or  stock  of 
the  company  at  the  outset,  or  the  contractors  or  promoters 
must  advance  it  out  of  their  own  pockets,  upon  the  faith  of 
the  company's  being  able,  at  some  future  clay,  to  negotiate  its 
bonds  for  the  purpose  of  reimbursing  them.  This  course 
would  be  so  hazardous  that  no  one  would  be  safe  in  adopting 
it,  and  few,  if  any,  prudent  business  men  would  be  likely  to  do 
so.  The  negotiation  of  railway  bonds  depends  so  much  upon 
the  temper  of  the  times  and  the  state  of  the  money  market 
when  they  are  offered,  that  none  but  men  of  unlimited  means 
could  safely  commence  the  construction  of  a  railroad  under 
such  circumstances.  Men  of  moderate  means,  relying  upon 
such  resources,  would,  in  cases  of  this  kind,  be  exposed  to 
the  danger  of  being  forced  to  abandon  the  enterprise  alto- 
gether, after  having  exhausted  their  own  private  funds  in  the 
prosecution  of  the  work,  by  reason  of  being  unable  to  nego- 
tiate bonds  for  the  work  actually  done. 
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Every  railway  company,  when  first  organized,  has  neither 
money  nor  property  of  any  description,  outside  of  its  stock, 
with  which  to  build  its  road,  hence,  if  it  builds  it  at  all,  it 
must  of  necessity  build  it  on  a  credit,  unless  it  is  built 
exclusively  out  of  the  proceeds  of  its  stock ;  but  even  "this 
could  not  be  done  under  the  construction  contended  for, 
because  if  that  be  the  true  construction,  the  company  would 
be  as  powerless  to  negotiate  its  stock  in  advance  of  the  work 
actually  performed  as  it  would  its  bonds.  Both  stock  and 
bonds,  it  will  be  perceived,  stand  upon  the  same  footing  in 
this  respect.  Uniform  experience  shows  that  public  and  pri- 
vate interests  alike  demand  that  in  the  building  of  a  railroad 
the  means  for  that  purpose  should  be  fully  and  definitely 
provided  before  the  commencement  of  the  work,  and  this  is 
especially  necessary  when  the  sale  of  the  company's  bonds  or 
stock  is  relied  on  for  that  purpose,  which,  we  may  add,  is 
almost  universally  the  case. 

But  it  is  quite  manifest  that  means  to  build  a  railway 
could  not  be  thus  raised  in  advance  if  the  position  of  appel- 
lant is  correct.  Upon  the  hypothesis  the  construction  in 
question  is  the  proper  one,  the  result  would  be  this :  Every 
share  of  stock  and  every  bond  issued  by  a  railroad  company 
in  this  State  since  the  adoption  of  the  constitution,  is  abso- 
lutely void  in  the  hands  even  of  an  innocent  holder,  unless 
the  same  was  issued  in  satisfaction  of  an  existing  liability  of 
the  company  on  account  of  money,  labor  or  property  pre- 
viously received  and  applied  to  some  corporate  purpose.  It 
is  difficult,  if  not  impossible,  to  fully  estimate  the  conse- 
quences of  such  a  holding.  It  is  a  matter  of  general  noto- 
riety, within  the  range  of  every  man's  knowledge  of  ordinary 
information,  that  a  large  proportion  of  the  railroad  bonds 
that  are  now  upon  the  market  in  the  hands  of  innocent  hold- 
ers, whose  proceeds  have  been  applied  in  establishing  and 
building  up  the  magnificent  railway  system  in  our  State,  were 
originally  issued  and  sold  upon  the  market  before  any  con- 
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siderable  amount  of  money,  labor  or  property  was  expended 
in  building  the  roads,  or  for  other  corporate  purpose,  and 
yet,  if  the  construction  contended  for  is  to  prevail,  it  would 
defeat  all  these  bonds.  Who  has  ever  supposed  that  a  dealer 
in  railroad  stocks,  by  virtue  of  the  provision  in  question,  can 
not  with  safety  buy  a  single  share  of  stock  in  any  of  the  rail- 
road companies  of  the  State  without  first  ascertaining  and 
satisfying  himself  it  was  originally  issued  by  the  company  in 
discharge  of  some  existing  liability  on  account  of  money, 
property  or  labor  having  been  previously  received  and  actu- 
ally applied  by  the  company  to  some  corporate  purpose? 
And  yet  such  precaution  would  be  necessary  under  the  rule 
insisted  on. 

The  very  statement  of  the  proposition  affords  ample  evi- 
dence that  such  could  not  have  been  the  intention  of  the 
framers  of  the  constitution.  The  latter  part  of  the  clause  of 
the  constitution  in  question,  which  declares  that  "all  stocks, 
dividends  and  other  fictitious  increase  of  the  capital  stock  or 
indebtedness  of  such  corporation  shall  be  void,"  we  think 
clearly  points  out  the  chief  object  which  the  constitutional 
convention  sought  to  accomplish  in  adopting  it,  and  to  this 
we  must  look,  in  a  large  degree,  for  a  solution  of  the  language 
which  precedes  it.  The  object  was  doubtless  to  prevent  reck- 
less and  unscrupulous  speculators,  under  the  guise  or  pre- 
tense of  building  a  railroad,  or  of  accomplishing  some  other 
legitimate  corporate  purpose,  from  fraudulently  issuing  and 
putting  upon  the  market  bonds  or  stocks  that  do  not  and  are 
not  intended  to  represent  money  or  property  of  any  kind, 
either  in  possession  or  expectancy,  the  stock  or  bonds  in 
such  case  being  entirely  fictitious. 

"We  can  not  believe  it  was  intended  by  the  provision  in 
question  to  interfere  with  the  usual  and  customary  methods 
of  raising  funds  by  railroad  companies  for  the  purpose  of 
building  their  roads,  or  of  accomplishing  other  legitimate 
corporate  purposes.     To  hold  that  such  a  company  can  not, 
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in  good  faith,  issue  its  stocks  or  bonds  for  ready  money  to 
build  its  road,  or  to  effectuate  other  lawful  objects,  is,  in 
effect,  to  deprive  it  of  the  only  means  it  possesses  of  carrying 
into  effect  the  purposes  of  its  creation.  Under  this  provision 
of  the  constitution,  railroad  companies  have  no  right  to  lend, 
give  away,  or  sell  on  credit,  their  bonds  or  stock,  nor  have 
they  the  right  to  dispose  of  either,  except  for  a  present  con- 
sideration, and  for  a  corporate  purpose.  But  in  such  case, 
if  the  company  should  subsequently  divert  the  proceeds  to 
other  than  corporate  purposes,  the  purchaser  of  such  stock 
or  bonds,  who  has  acted  in  good  faith  in  the  matter,  can  not 
be  affected  by  the  subsequent  misappropriation  by  the  com- 
pany. To  hold  him  or  his  assignee  responsible  for  the  appli- 
cation of  the  proceeds,  would  be  to  effectually  destroy  the 
usefulness  and  value  of  such  securities.  In  short,  we  are  of 
opinion  that  when  one,  for  a  present  consideration,  in  good 
faith  purchases  bonds  or  stocks  in  the  regular  course  of  busi- 
ness from  a  railroad  company,  and  such  consideration  is 
accepted  by  the  proper  officer  of  the  company,  and  nothing 
appears  to  show  that  it  is  to  be  used  or  applied  to  other  than 
legitimate  corporate  purposes,  such  bonds  or  stocks,  when 
thus  issued,  will  be  regarded  as  having  been  issued  for 
money,  labor  or  property  (as  the  case  may  be)  "actually 
received  and  applied, "  within  the  meaning  of  the  constitu- 
tional provision  in  question.  Any  other  construction  would 
lead  to  consequences  of  the  most  serious  character,  which 
could  not  have  been  intended  by  the  framers  of  the,  constitu- 
tion. 

We  do  not  at  all  question  the  general  principle  contended 
for  by  appellant's  counsel,  that  negotiable. securities  issued 
without  authority  of  law,  or  in  express  violation  of  a  statute, 
are  inoperative  and  void  in  the  hands  of  even  innocent  hold- 
ers ;  yet  there  is  another  rule  of  law  equally  well  settled, 
namely,  that  although  a  contract  entered  into  by  the  agents 
or  officers  of  a  private  corporation  is  ultra  vires,  and  therefore 
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not  binding  on  the  company  so  long  as  it  remains  executory, 
yet  if  the  company  in  such  case  knowingly  permits  the  other 
contracting  party,  without  objection,  to  go  on  and  perform 
the  contract  on  his  part,  and  thereby  obtains  and  appropriates 
to  its  own  use  money,  property  or  labor  in  furtherance  of 
some  legitimate  corporate  purpose,  it  will  be  estopped  from 
denying  its  liability  on  such  contract.  Bradley  v.  Ballard, 
55  111.  413 ;  Chicago  Building  Society  v.  Crowell,  65  id.  453 ; 
City  of  East  St.  Louis  v.  East  St.  Louis  Gas^  Light  and  Coke 
Co.  98  id.  415;  Darst  v.  Gale,  83  id.  140. 

The  claim  of  appellant  that  the  fifteen  hundred  bonds  were 
simply  sent  to  Smith  for  the  purpose  of  having  them  certified 
by  Dennison,  and  at  once  returned  to  the  company,  and 
that  it  was  intended  they  should  all  be  so  certified  and 
returned  at  the  same  time,  and  that  Dennison  had  no  right 
to  certify  six  hundred  of  them  and  not  the  others,  and  that 
this  was  done  without  the  knowledge  or  consent  of  the  com- 
pany, is  inconsistent  with  the  uncontroverted  facts  in  this 
case.  The  claim,  also,  that  the  company  was  ignorant  of 
the  fact  that  these  six  hundred  certified  bonds  were  being 
used  by  Thompson,  Griggs  &  Co.,  during  the  year  1873,  after 
the  interest  had  been  guaranteed  by  the  Indianapolis,  Bloom- 
ington  and  Western  Eailway  Company,  is  also  inconsistent 
with  admitted  facts.  The  undisputed  fact  is,  that  more  than 
a  year  after  these  bonds  had  been  delivered  to  Smith,  a 
member  and  the  financial  agent  of  the  firm  of  Thompson, 
Griggs  &  Co.,  and  after  the  work  on  the  road  had  been 
entirely  suspended,  the  company  executed  a  perpetual  lease 
of  the  completed  portion  of  the  road  lying  between  Pekin  and 
Peoria,  to  the  Indianapolis,  Bloomington  and  Western  Eail- 
way Company,  in  which  the  latter  company,  as  a  part  of  the 
consideration  of  the  lease,  expressly  undertook  the  payment 
of  the  interest  on  the  six  hundred  bonds  in  question. 

If  these  bonds  were  not  regarded  by  the  company  as  stand- 
ing on  a  different  footing  from  the  remaining  nine  hundred 
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not  certified^by  Dennison,  how  did  it  happen  that  the  interest 
on  them  was  provided  for,  and  not  on  the  others  ?  No  one 
connected  with  the  railroad  company  could  have  been  igno- 
rant of  the  fact  that  Thompson,  Griggs  &  Co.  had  already  at 
that  time  expended  of  their  own  means  in  procuring  the  right 
of  way,  building  the  bridge  and  so  much  of  the  road  as  was 
then  completed,  an  amount  nearly,  if  not  quite,  equal  to  the 
full  value  of  these  bonds,  and  that  they  were  then  in  the 
hands  of  that  firm,  and  in  justice  belonged  to  them,  even  if 
there  had  never  been  any  formal  delivery  of  them.  Under 
these  circumstances  we  can  not  but  regard  the  provision  in 
the  lease  by  which  the  lessee  assumed  the  payment  of  the 
interest,  as  an  official  recognition  on  the  part  of  the  company 
of  the  fact  that  these  bonds  then  represented  an  outstanding 
indebtedness  against  it.  This  being  so,  would  it  not  be 
wholly  inconsistent  with  every  conception  of  equity  to  permit 
the  company  to  now  come  into  court  and  defeat  a  recovery 
on  them,  on  the  ground  that  there  are  some  unadjusted 
equities  between  it  and  Thompson,  Griggs  &  Co.,  or  that 
there  was  never  any  formal  delivery  of  them  to  that  firm  ? 
The  fact  is  patent  and  uncontroverted  that  the  road,  includ- 
ing the  bridge,  was  built,  so  far  as  it  was  built  at  all,  exclu- 
sively with  means  advanced  by  Thompson,  Griggs  &  Co., 
which  are  represented  by  the  bonds  now  in  suit.  If  the 
railroad  company  succeeds  in  defeating  a  recovery  on  the 
bonds,  what  is  the  result?  Thompson,  Griggs  &  Co.  will 
have  no  claim  upon  the  road,  for  they  have  already  reim- 
bursed themselves  by  a  sale  of  the  bonds  to  the  present 
holders,  and  if  the  latter  can  not  recover  there  can  be  no 
recovery  at  all,  and  the  consequence  is,  the  railroad  company 
finds  itself  the  absolute  owner  of  an  unincumbered  railway, 
supposed  to  be  worth  about  $50,000  a  year,  which  has  cost  it 
comparatively  nothing,  while  the  bondholders,  who  ultimately 
furnished  the  money  that  built  it,  are  turned  out  of  court 
without  a  cent.     If  such  is  to  be  the  result,  it  is  certainly  a 
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piece  of  model  financiering  on  the  part  of  the  company,  if  we 
leave  out  of  view  the  manifest  injustice  of  the  thing. 

The  company  insists  that  it  has  sustained  large  damages 
by  reason  of  the  contractors'  failure  to  complete  the  road  to 
Springfield,  and  from  other  breaches  of  the  construction 
contract,  and  it  is  earnestly  contended,  that  even  admitting 
these  bonds  were  delivered  by  the  company  to  Thompson, 
Griggs  &  Co.,  as  claimed  by  appellee,  still,  under  the  rule  of 
Olds  v.  Cummings,  31  111.  188,  the  holders  of  the  bonds,  so 
far  as  the  deed  of  trust  is  concerned,  took  them  subject  to  all 
equities  the  company  may  have  against  the  contractors.  The 
rule  in  that  case  rests,  at  least  in  part,  on  technical  grounds, 
which  have  lost  much  of  their  force  in  more  recent  times  by 
reason  of  the  manifest  tendency  of  judicial  thought  to  an 
equitable  standard,  and  while  it  is  not  intended  to  question 
the  authority  of  that  case,  yet,  for  the  reasons  suggested,  we 
do  not  think  the  principle  should  be  extended  to  cases  that 
are  not  clearly  shown  to  be  within  the  rule  there  announced. 
In  the  case  of  an  ordinary  mortgage  or  deed  of  trust  to  secure 
a  temporary  loan  from  one  individual  to  another,  the  note  or 
evidence  of  the  indebtedness  taken  at  the  time,  although  it 
may  be  negotiable,  is  not  given  for  the  express  purpose  of 
being  put  upon  the  market  and  used  as  a  permanent  invest- 
ment of  capital,  as  in  the  case  of  railroad  securities,  nor 
does  the  mortgagee  in  such  case,  as  a  general  rule,  rely 
wholly  on  the  security  which  the  mortgage  affords,  as  is 
always  done  in  the  case  of  railroad  mortgage  bonds. 

In  ordinary  cases  of  the  kind  suggested,  the  mortgage  is 
uniformly  made  for  the  benefit  of  some  one  specifically  men- 
tioned (usually  the  payee  of  the  note),  and  the  legal  interest 
in  such  note  is  by  operation  of  law  vested  in  him,  and  can 
only  be  transferred  to  another  by  his  indorsement,  and  the 
mortgage  passes  in  equity,  as  an  incident  of  the  debt,  by 
virtue  of  such  indorsement.  The  case  before  us  is  unlike  the 
ordinary  one  suggested,  in  several  essential  particulars.     The 
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bonds  in  question  are  not  payable  to  Thompson,  Griggs  & 
Co.,  nor  is  the  trust  deed,  so  far  as  anything  appears  on  the 
face  of  it,  made  to  them  or  for  their  benefit.  Indeed,  they 
are  not  so  much  as  mentioned  either  in  the  bonds  or  the 
trust  deed.  On  the  contrary,  the  bonds  are  in  express  terms 
made  payable  to  "the  holder"  of  the  bonds,  and  the  deed  of 
trust  is  expressly  declared  to  be  "for  the  benefit,  'protection  and 
security  of  the  persons  or  corporations  ivho  shall  hold  the  bonds 
about  to  be  assured,"  etc.  Thus  it  clearly  appears  that,  so  far 
as  the  record  shows,  Thompson,  Griggs  &  Co.  were  total 
strangers  to  the  transaction,  and  upon  what  principle  any 
equities  the  company  may  have  against  them  can  be  inter- 
posed so  as  to  defeat  the  title  of  the  present  holders,  is  not 
perceived.  It  clearly  can  not  be  done.  In  short,  we  hold 
the  doctrine  of  Olds  v.  Cummings  has  no  application  to  deeds 
of  trust  given  to  secure  railroad  coupon  bonds  intended  to  be 
thrown  upon  the  market  and  circulated  as  commercial  paper, 
and  to  be  used  as  securities  for  permanent  investments.  To 
hold  otherwise  would  be  doing  violence  to  the  manifest  inten- 
tion of  the  parties  to  such  instruments,  and  would  unques- 
tionably lead  to  very  disastrous  consequences.  It  is  true  that 
a  part  of  the  reasoning  by  which  our  conclusion  upon  this 
question  is  reached  in  the  present  case,  applies  to  some  of  the 
cases  following  Olds  v.  Cummings,  but  a  review  of  those  cases 
will  clearly  show  that  the  present  case  may  be  distinguished 
from  all  of  them  in  this,  that  both  the  deed  of  trust  and  the 
bonds,  as  we  have  already  seen,  show  expressly  upon  their 
face  that  they  were  executed  for  the  benefit  of  the  holders  of 
the  bonds,  whoever  they  might  be. 

The  case  of  Chicago,  Danville  and  Vincennes  Ry.  Co.  v. 
Loeiventhal,  93  111.  433,  is  cited  as  announcing  a  different 
view  from  that  here  presented.  It  is  true  that  a  part  of  the 
reasoning  of  the  court  in  that  case  is  not  to  be  reconciled 
with  what  we  have  here  said.  It  is  sufficient,  however,  to 
say,  with  reference  to  that  case,  that  what  appears  in  the 
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opinion  relating  to  this  question  was  said  in  arguendo,  and 
after  the  case  had  been  decided  upon  another  distinct  ground, 
and  without  any  argument  of  the  question  except  upon  one 
side.  Under  these  circumstances,  what  was  there  said  ought 
not  to  be,  and  is  not,  regarded  as  conclusive  of  the  question, 
and  upon  more  mature  consideration  of  the  subject  we  are 
fully  satisfied  the  view  now  presented  is  the  correct  one. 

The  conclusions  reached  upon  the  questions  already  dis- 
cussed render  it  unnecessary  to  consider  the  state  of  accounts 
between  appellant  and  Thompson,  Griggs  &  Co.  Whether, 
upon  a  fair  adjustment  of  their  claims,  there  is  anything  due 
either  way,  is  a  matter  in  which  the  bondholders  have  no 
concern,  since  they  can  not  be  affected,  as  we  have  already 
seen,  by  any  equities  between  them.  For  the  same  reason  it 
is  also  unnecessary  to  consider  other  matters  discussed  by 
counsel  in  their  briefs. 

The  decree  orders  a  sale  of  the  whole  of  the  mortgaged 
property,  both  real  and  personal,  tangible  and  intangible, 
absolutely  and  without  redemption,  and  in  this  it  is  claimed 
there  is  error.  This  question  is  one  of  unusual  importance 
and  interest,  and  while  it  has  frequently  arisen  in  and  been 
passed  upon  by  the  Federal  courts  of  this  State,  yet,  so  far  as 
we  are  advised,  it  has  never  before  been  directly  presented  to 
this  court. 

The  right  of  redemption  in  any  case  is  purely  statutory, 
and  whoever  claims  such  right  is  bound  to  bring  himself 
clearly  within  the  provisions  of  the  statute.  The  act  of 
1845  relating  to  this  subject  was  in  force  at  the  time  of  the 
execution  of  the  trust  deed,  and  the  rights  of  the  parties,  so 
far  as  this  question  is  concerned,  must  be  controlled  by  it. 
By  the  15th  section  of  chapter  57,  of  the  Eevised  Statutes 
of  1845,  it  is  provided,  that  when  lands  and  tenements  shall 
be  sold  on  judgments  at  law,  the  defendants  or  others  inter- 
ested may,  "within  twelve  months  of  such  sale,  redeem  such 
lands  or  tenements  by  paying,"  etc.,  and  by  the  24th  sec- 
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tion  of  the  same  chapter  it  is  further  provided,  that  "when 
lands  shall  be  sold  under  and  by  virtue  of  any  decree  of  a 
court  of  equity  for  the  sale  of  mortgaged  lands,  it  shall  be 
lawful  for  the  defendant  or  parties  in  interest  to  redeem  the 
same  in  the  manner  prescribed  for  redemption  of  lands  sold 
under  judgments  at  law." 

While  it  can  not  be  seriously  questioned  that  a  railway 
track,  considered  without  regard  to  its  public  character  and 
the  franchises  usually  connected  with  it,  is  "lands, "  or  "lands 
and  tenements, "  within  the  meaning  of  the  above  sections, 
yet  the  question  here  presented  is,  is  a  railway,  its  appurte- 
nances and  franchises,  when  legally  mortgaged  and  ordered 
to  be  sold  as  an  entirety,  under  a  decree  of  foreclosure,  lands 
or  tenements,  within  the  meaning  of  those  sections  ?  A  num- 
ber of  reasons  suggest  themselves  to  us  why  they  should  not 
be  so  considered.  In  the  first  place,  when  a  railway,  its 
appurtenances,  privileges  and  franchises  are  mortgaged  as  a 
whole,  there  is,  in  our  opinion,  no  power  or  authority  to  sell 
them  separately.  From  the  very  nature  of  the  property  one 
would  be  useless  without  the  other.  The  franchise  could  not 
be  used  at  all  without  the  road,  and  the  road  could  not  law- 
fully be  used,  as  against  the  State,  without  the  franchise. 
Under  such  circumstances,  to  avoid  the  possibility  of  conflict- 
ing ownerships,  the  law  has  wisely  determined  that  both 
must  be  sold  as  an  entirety.  Chicago,  Danville  and  Vincennes 
Ry.  Co.  v.  Loewenthal,  supra. 

While  the  franchise  to  construct  and  operate  a  railway  is 
generally  regarded  as  a  grant  of  a  part  of  the  sovereign 
power  of  the  State,  partaking  of  the  nature  of  a  quasi  public 
trust,  yet  it  is  also  treated,  particularly  at  the  present  time, 
as  a  species  of  intangible  personal  property,  and  by  the 
34th  section  of  the  Eevenue  act  it  is  expressly' required  to  be 
listed  as  such  for  the  purposes  of  taxation.  Now,  while  a 
railroad  franchise,  when  considered  by  itself,  will  be  treated 
as  personal  property,  and  the  road  itself,  when  so  viewed, 
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will  be  treated  as  realty,  yet  when  considered  as  an  entirety, 
as  they  must  be  when  so  mortgaged  and  sold,  they  are, 
strictly  speaking,  neither  the  one  nor  the  other,  within  the 
meaning  of  the  law  pertaining  to  redemptions.  From  a  sale 
of  land  a  redemption  is  allowed, — from  a  sale  of  personal 
property  no  such  redemption  is  permitted ;  and  since  the 
two  are  indissolubly  combined,  by  virtue  of  the  mortgage, 
decree  and  sale,  there  is  just  as  much  reason,  so  far  as  the 
question  depends  upon  the  two  kinds  of  property  when  sepa- 
rately considered,  for  contending  the  right  of  redemption  is 
denied,  as  there  is  that  it  is  given.  And  since  it  devolves 
on  the  party  alleging  such  right  to  show  a  clear  case  within 
the  statute,  it  follows  that  under  the  circumstances  stated 
there  would  be  no  right  of  redemption. 

But  there  are  other  considerations  bearing  on  this  question 
that  should  not  be  overlooked.  In  view  of  the  public  char- 
acter of  the  road,  it  will  not  be  questioned  that  the  public 
generally  have  a  direct  interest  in  keeping  it  continuously 
open,  without  any  material  diminution  of  its  capacity,  to  meet 
all  the  legitimate  wants  of  the  public.  It  is,  therefore,  but 
just  and  proper  that  the  foreclosure  proceedings  should  be 
conducted  in  such  a  manner,  having  due  regard  to  the  pri- 
vate interests  of  all  parties  concerned,  as  to  cause  the  least 
possible  injury  or  inconvenience  to  the  public,  and  we  are 
of  opinion  this  will  be  more  effectually  accomplished  by 
the  method  adopted  than  it  can  be  in  any  other  way.  To 
have  ordered  a  sale  of  the  personal  property  separately,  from 
which  it  is  conceded  there  would  be  no  redemption,  and  a 
sale  of  the  realty  with  the  right  of  redemption,  as  is  claimed 
should  have  been  done,  it  would  most  likely  have  resulted 
either  in  a  sacrifice  of  the  property,  or  some  portion  of  it,  or 
in  embarrassing  complications  seriously  affecting,  at  least 
for  a  while,  the  public  interests.  Moreover,  it  is  difficult  for 
us  to  believe  that  the  wrecking  of  the  property  of  a  railroad 
company,  and  selling  it  out  by  piecemeal,  would  in  any  case 
14—103  III. 
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be  for  the  best  interests  either  of  the  public  or  those  having 
an  interest  in  its  assets.  It  is  also  equally  difficult  for  us  to 
see  how  any  one  would  be  likely  to  pay  anything  like  the 
present  value  of  the  property  of  a  railroad  company,,  even 
when  sold  as  an  entirety,  where  the  right  of  redemption  is 
reserved.  However  necessary,  the  purchaser  in  such  case 
would  not  be  safe  in  making  anything  like  expensive  repairs, 
or  in  increasing  the  carrying  capacity  of  the  road  to  meet 
the  demands  of  business  and  travel,  until  after  the  time  of 
redemption  had  expired.  Besides,  being  out  of  possession 
during  the  fifteen  months  allowed  to  redeem,  he  would  have 
no  right  even  to  make  such  repairs  and  improvements  with- 
out the  consent  of  those  having  the  road  in  charge,  and  it  is 
quite  reasonable  to  assume  if  the  railroad  company  saw  it 
could  not  redeem,  or  if  it  had  no  intention  of  redeeming,  it 
would  make  no  such  repairs,  and  the  public  might  thereby 
suffer  great  inconvenience,  and  the  road  be  seriously  injured. 
But  as  before  stated,  this  question  has  frequently  been  before 
the  Federal  courts  in  this  State,  and  so  far  as  we  are  advised 
those  courts  have  uniformly  held  there  is  no  redemption  from 
a  sale  of  this  kind.  So,  whether  the  question  is  to  be  deter- 
mined upon  authority  or  upon  grounds  of  public  policy  and 
convenience,  we  are  of  opinion  the  circuit  court  properly 
held  there  is  no  redemption  from  a  sale  of  this  kind. 

Decree  affirmed. 

Mr.  Justice  Walker  :  I  am  unable  to  concur  in  holding 
the  road  could  be  sold  without  redemption.  The  opinion 
concedes  that  a  large  portion  of  the  property  was  real  estate, 
and  the  statute  expressly  declares  such  property  shall  be 
sold  subject  to  redemption.  That  right  was  cut  off  by  this 
decree,  and  it  is  therefore  erroneous.  It  is  true  a  Federal 
court  in  this  State  long  held  that  on  a  foreclosure  of  a  mort- 
gage, in  that  court,  the  mortgagor  was  not  entitled  to  redemp- 
tion, but  the  doctrine  was  repudiated  by  the  Federal  Supreme 
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Court,  and  it  required  conformity  to  our  statutes  and  our 
decisions.  Again,  I  am  unable  to  concur  in  overruling  any- 
thing decided  in  Chicago,  Danville  and  Vincennes  Ry.  Co.  v. 
Loewenthal,  supra,  although  it  may  be  in  the  way  of  sustain- 
ing this  decree.  That  case  was  deliberately  decided,  and  I 
think  was  correct.  The  opinion  is,  in  my  judgment,  opposed 
to  the  doctrine  of  Peck  v.  Bligh,  37  111.  317,  Melendy  v. 
Keen,  89  id.  395.  Mellendy  v.  Austin,  69  id.  15,  and  Olds  v. 
Cummings,  31  id.  188,  and  other  cases  following  this  last 
named  decision,  and  I  can  see  no  reason  for  ignoring  the 
doctrine  they  announce. 


Asahel  Gridley  v.  Alfred  S.  Barnes  et  al, 

and 

Thomas  J.  Cox  v.  John  A.  Jameson. 

Filed  at  Springfield  March  28,  1882 — Rehearing  denied  June  Term,  1882. 

1.  Limitations — action  for  statutory  penalty — as,  to  enforce  the  lia- 
bility of  trustees  and  corporators  of  insurance  companies.  The  14th  sec- 
tion of  the  Statute  of  Limitations  provides:  "Actions  for  a  statutory  penalty 
shall  be  commenced  within  two  years  next  after  the  cause  of  action  accrued." 

2.  The  liability  of  the  trustees  and  corporators  of  insurance  companies, 
arising  under  the  16th  section  of  the  general  law  in  relation  to  insurance, 
approved  March  11,  1869,  is  imposed,  not  as  upon  contract,  but  by  way  of  a 
statutory  penalty  only.  So  a  cause  of  action  arising  under  that  section  is 
within  the  14th  section  of  the  Limitation  law,  and  will  be  barred  after  two 
years  from  the  time  it  accrued,  if  suit  be  not  brought  within  that  time. 

3.  Same — effect  of  saving  clause  in  acts  repealing  certain  statutes  of 
limitation— former  decision.  The  14th  section  of  the  Statute  of  Limitations 
referred  to  is  a  part  of  the  act  approved  April  4,  1872,  and  the  24th  section  of 
the  same  act  (which  repeals  certain  former  acts  of  limitation)  contains  a 
saving  clause,  that  "this  section  shall  not  be  construed  so  as  to  affect  any 
rights  or  liabilities  or  any  causes  of  action  that  may  have  accrued  before  this 
act  shall  take  effect."  A  cause  of  action  arising  under  section  16  of  the  gen- 
eral Insurance  law  was  not  embraced  in  any  of  the  statutes  repealed  by  the 
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24th  section.  Prior  to  1872  there  was  no  general  Limitation  law  in  cases  of 
actions  for  statutory  penalties.  So  such  causes  of  action  are  in  no  way 
affected  by  that  saving  clause. 

4.  In  the  case  of  Dickson  v.  Chicago,  Burlington  and  Quincy  R.  R.  Qo. 
77  111.  331,  the  saving  clause  in  section  24  of  the  Limitation  act  of.  1872 
was  construed  as  if  the  words  "this  act"  had  been  used  instead  of  the  words 
"this  section."  This  construction  was  given,  in  respect  to  a  cause  of  action 
embraced  in  the  Limitation  act  of  1849,  but  the  saving  clause  so  construed 
does  not  affect  causes  of  action  not  embraced  in  the  statutes  repealed  by  the 
24th  section.  The  14th  section  will  still  be  given  effect  as  to  preexisting 
causes  of  action  for  a  statutory  penalty. 

5.  Stockholders  in  insurance  companies — liability  for  corporate 
debts — under  what  law  arising.  The  25th  section  of  the  charter  of  the 
Lamar  Insurance  Company,  on  the  subject  of  the  individual  liability  of 
stockholders  in  that  company  for  debts  of  the  corporation,  is  not  to  be  under- 
stood as  fixing  any  liability  at  all,  but  the  entire  section  is  one  of  limitation 
or  restriction  only, — that  is,  that  the  liability  of  the  stockholder  can  not  be 
extended  by  subsequent  legislation  beyond  the  limit  therein  prescribed.  The 
liability  of  the  stockholders  in  that  company  arises  under  the  16th  section  of 
the  general  law  relating  to  insurance. 

6.  Same— former  decision.  Nor  is  the  case  of  Arenz  v.  Weir,  89  111.  25, 
to  be  understood  as  laying  down  any  different  rule.  In  that  case  the  ques- 
tion whether  section  25  of  the  charter  imposed  any  such  liability  was  not 
before  the  court.  That  section,  together  with  art.  10  of  the  constitution  of 
1818,  and  the  amendment  of  the  charter  of  1869,  was  referred  to  merely  as 
showing  that  the  legislature  retained  the  constitutional  right  to  impose  upon 
the  stockholders  the  liability  as  fixed  by  the  16th  section  of  the  general 
Insurance  law. 

Appeals  from  the  Appellate  Court  for  the  Third  District ; 
— heard  in  that  court  on  appeals  from  the  Circuit  Court  of 
McLean  county;  the  Hon.  Owen  T.  Eeeves,  Judge,  pre- 
siding. 

Messrs.  Williams,  Burr  &  Capen,  Mr.  Ira  J.  Bloomfield, 
and  Messrs.  Weldon  &  McNulta,  for  the  appellants : 

The  Lamar  Insurance  Company  having  been  in  existence 
and  doing  business  before  the  general  Insurance  law  of  1869 
was  passed,  the  16th  section  of  that  act  can  only  be  held 
applicable  to  a  shareholder  as  a  penalty  for  permitting  the 
corporation  to  continue  to  do  business,  after  the  passage  of 
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that  act,  in  contravention  of  its  terms.  Weidenger  v.  Spru- 
ance,  101  111.  287 ;  Diversy  v.  Smith,  9  Bradw.  437 ;  Gulliver 
v.  Roelle,  100  111.  141  ■  Cable  v.  McCune,  26  Mo.  380 ;  Halsey 
v.  McLean,  12  Allen,  438 ;  Merchants'  Bank  v.  Bliss,  35  N.  Y. 
412;  Steam  Engine  Co.  v.  Hubbard,  101  U.  S.  108;  Thomp- 
son's Liability  of  Stockholders,  sec.  84;  Sedgwick  on  Con- 
struction of  Stat,  and  Const.  Law,  32. 

All  actions  for  penalties  are  barred  in  two  years.  Bev. 
Stat.  1874,  p.  675,  sec.  14. 

That  the  cause  of  action  under  section  16  of  the  general 
Insurance  law,  and  that  under  section  25  of  the  company's 
charter,  are  different,  one  being  on  a  contract  and  the  other 
on  a  penalty,  and  are  barred  by  different  statutes  of  limita- 
tions, see  Coming  v.  McCidlough,  1  Comst.  47. 

The  Statute  of  Limitations  continues  to  run  against  a  new 
cause  of  action  set  up  by  way  of  an  additional  count,  until 
such  count  is  filed.  Illinois  Central  R.  R.  Co.  v.  Cobb,  64 
111.  128;  'Illinois  Central  R.  R.  Co.  v.  Phelps,  94  id.  548; 
Shoickegan  Bank  v.  Cutler,  49  Maine,  319 ;  German  v.  Judge, 
27  Mich.  139;  Haivthom  v.  State,  57  Ind.  286. 

Mr.  Hamilton  Spencer,  and  Mr.  W.  S.  Coy,  for  the  appel- 
lees :' 

We  make  no  question  as  to  the  limitation  in  respect  to 
statutory  penalties.  We  are  suing  for  no  such  penalty.  The 
stockholder's  liability  is  original,  and  is  created  by  section  25 
of  the  charter.  The  declaration  was  not  framed  upon  section 
16  of  the  general  Insurance  law. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

In  these  cases  actions  of  debt  were  brought  by  the  plain- 
tiffs, against  the  defendants,  as  stockholders  of  the  Lamar 
Insurance  Company,  to  recover  certain  specified  indebtedness 
of  that  company  to  the  plaintiffs,  respectively.  So  far  as 
the  questions  to  be  considered  are  concerned,   there  is  no 
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substantial  difference  between  the  cases.  In  both,  the  causes 
of  action  accrued  more  than  two  years  before  the  bringing 
of  suit,  and  under  the  stipulations  of  the  parties  the  defence  of 
limitation  is  properly  before  the  court. 

If  we  shall  regard  the  liability  of  the  defendants  as  resting 
on  the  16th  section  of  the  general  law  in  relation  to  insur- 
ance, which  was  approved  March  11,  1869,  and  in  forc^e 
July  1,  of  that  year,  the  causes  of  action  are,  as  we  think, 
clearly  covered  by  the  14th  section  of  the  Statute  of  Limita- 
tions. Eev.  Stat.  1874,  p.  675.  The  16th  section  of  the 
general  law  in  relation  to  insurance  imposes  a  liability  on 
the  trustees  and  corporators  of  insurance  companies,  sever- 
ally, for  all  debts  or  responsibilities  of  such  companies,  to  the 
amount  by  him  or  them  subscribed,  until  the  whole  amount 
of  the  capital  of  such  company  shall  have  been  paid  in,  and 
a  certificate  thereof  recorded,  as  provided  in  that  act.  In 
Weidenger  v.  Spruance,  101  111.  287,  we  held  this  liability 
upon  the  stockholders  is  imposed  by  way  of  penalty  only ; 
and  the  14th  section  of  the  Statute  of  Limitations  provides : 
"Actions  for  *  *  *  a  statutory  penalty  *  *  *  shall 
be  commenced  within  two  years  next  after  the  cause  of  action 
accrued." 

But  counsel  for  the  plaintiffs  deny  this  suit  is  brought  for 
a  penalty,  and  say  that  it  is  brought  under  the  25th  section 
of  the  charter  of  the  Lamar  Insurance  Company.  That  sec- 
tion is  as  follows :  "That  no  stockholder  of  the  corporation 
hereby  created  shall  be  liable,  in  his  individual  capacity,  for 
any  debt  or  liability  of  said  company  beyond  the  amount  of 
stock  held  by  him,  and  it  is  hereby  provided,  that  if  the  cor- 
poration hereby  contemplated  is  not  fully  organized,  accord- 
ing to  the  provisions  hereof,  within  one  year  from  and  after 
the  passage  of  this  act,  then  this  act  shall  be  void."  This 
plainly  prevents  the  individual  liability  of  the  shareholder 
exceeding  the  amount  of  stock  held  by  him,  but  it  is  quite  as 
plain  that  it  does  not  fix  his  liability  to  that  amount.     It 
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certainly  contemplates  that  he  may  be  made  liable  to  that 
amount,  but  there  is  no  attempt  by  this  section  to  fix  any 
liability  whatever.  The  entire  section  is  one  of  limitation  or 
restriction  only.  A  fair  construction,  undoubtedly,  is,  the 
stockholder  may  be  made  liable  (not  that  he  thereby  is)  to 
the  amount  indicated,  and  so  he  could  not  claim  that  a  sub- 
sequent law  fixing  his  liability  to  that  amount,  and  prescrib- 
ing a  mode  of  enforcing  it,  impaired  the  obligation  of  his 
contract ;  and  this  was  the  view  that  obtained  with  the  court 
in  Arenz  v.  Weir,  89  111.  25. 

But  counsel  contend  that  case  is  an  authority  for  holding 
that  this  section  imposes  an  absolute  individual  liability 
upon  the  stockholder,  to  the  extent  of  the  stock  held  by  him, 
for  any  debt  or  liability  of  the  company,  and  there  is,  unques- 
tionably, language  in  the  opinion  in  that  case  that,  consid- 
ered by  itself,  authorizes  this  view.  But  the  language  of  the 
opinion  must  be  considered  with  reference  to  the  question 
under  discussion.  The  question  whether  that  section  imposed 
such  liability,  was. not  before  the  court.  The  question  was, 
whether  the  declaration  was  sufficient  on  demurrer,  and  it 
stated  what  was  held  to  be  a  sufficient  cause  of  action  under 
the  16th  section  of  the  general  law  in  relation  to  insurance. 
It  was,  on  behalf  of  the  stockholder,  contended,  that  to 
apply  the  16th  section  of  the  general  Insurance  law  to  him, 
was  to  impair  the  obligation  of  his  contract  on  becoming  a 
stockholder ;  and  in  answer  to  this,  the  25th  section  of  the 
charter,  art.  10  of  the  constitution  of  1848,  and  the  amend- 
ment of  the  charter  of  1869,  were  all  referred  to  as  showing 
that  the  legislature  retained  the  constitutional  right  to  impose 
upon  the  stockholders  the  liability  prescribed  by  the  16th 
section  of  the  general  law,  and  all  this  is  manifest  by  a 
careful  reading  of  the  opinion. 

There  being  no  other  section  of  the  charter  of  the  insur- 
ance company,  nor  of  the  general  law  relating  to  insurance, 
under  which  a  liability   on  the   part   of    the  defendants  is 
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claimed,  it  follows  the  judgments  below  must  be  reversed  and 
the  causes  remanded. 

Judgments  reversed. 

Subsequently,  upon  an  application  for  a  rehearing,  "the 
following  additional  opinion  was  filed : 

Per  Curiam:  We  have  patiently,  and  with  such  care  as 
we  could  bestow,  reconsidered  the  questions  presented  by  this 
record,  and  having  done  so,  perceive  no  cause  to  depart  from 
the  conclusion  announced  in  the  opinion  heretofore  filed. 

In  Diversey  v.  Smith,  and  Burkett  v.  Planklnton,  considered 
♦  as  one  case  at  March  term,  1882,  (post,  378,)  we  have  again 
considered  the  question  of  whether  the  liability  under  the 
16th  section  of  the  general  Insurance  law  of  1869  is  on  con- 
tract or  for  a  statutory  penalty,  and  reference  may  be  made 
to  those  cases  for  a  further  and  more  elaborate  expression  of 
our  views  on  that  question. 

It  is  insisted  that  the  14th  section  of  the  act  in  regard 
to  limitations,  approved  April  4,  1872,  has  no.  application 
to  this  cause  of  action,  because  in  the  24th  section  (which 
repeals  certain  former  acts  of  limitation)  a  saving  clause  is 
added,  saying :  "But  this  section  shall  not  be  construed  so  as 
to  affect  any  rights  or  liabilities  or  any  causes  of  action  that 
may  have  accrued  before  this  act  shall  take  effect." 

In  the  opinion  of  this  court  in  the  case  of  Dickson  v.  Chi- 
cago, Burlington  and  Quincy  R.  R.  Co.  77  111.  331,  it  was  said, 
in  relation  to  this  section :  "The  legislature  saw  proper  to 
expressly  repeal  the  act  of  February  10,  1849,  and  not  leave 
it  to  be  repealed  by  implication,  and  to  expressly  apply  a 
saving  clause  to  the  repeal."  And  it  was  added:  "We  are 
of  opinion  the  construction  is  to  be  the  same  as  if  the  words 
'this  act'  instead  of  'this  section'  had  been  used." 

Counsel  lay  great  stress  on  this  last  remark,  but  it  must 
be  observed  that  these  words  were  used  in  relation  to  a  cause 
of  action  embraced  in  the  act  of  1849,  and  governed  by  this 


1882.]  Gridley  v.  Barnes  et  al.  217 

Additional  opinion  of  the  Court. 

statute,  and  as  to  such  causes  of  action  already  accrued  the 
remark  is  strictly  accurate.  The  words  must  be  limited  to 
that  class  of  cases.  The  substance  of  what  is  there  said  is, 
that  the  express  repeal  of  the  old  statutes  of  limitation 
repels  the  idea  of  repeal  by  implication,  and  the  saving 
clause  means  causes  of  action  already  accrued  shall  continue 
to  be  controlled  by  the  former  statutes,  and  this,  notwith- 
standing the  express  repeal.  And  so,  as  to  such  causes  of 
action,  the  legal  effect  of  the  saving  clause  is  the  same  as  if 
the  words  "this  act"  had  been  used  instead  of  the  words 
"this  section."  Such,  however,  is  not  the  legal  effect  of  that 
saving  clause  upon  causes  of  action  not  embraced  in  the 
statutes  repealed  by  that  section.  The  cause  of  action  in  the 
case  at  bar  is  not  embraced  in  the  statutes  repealed  by  sec- 
tion 24,  and  is  in  no  way  affected  thereby,  but  it  is  within 
the  terms  of  section  14  of  that  act,  and  is  controlled  thereby. 

Again,  in  the  revision  of  1874,  section  14  is  remodeled, 
and  section  24  of  the  act  of  1872  is  omitted  entirely,  (Eev. 
Stat.  1874,  p.  675,)  and  in  chap.  131,  sec.  5,  the  former 
statutes  of  limitations  are  repealed  with  a  saving  clause 
saying :  "When  any  limitation  law  has  been  revised  by  this 
or  the  Twenty- seventh  General  Assembly,  and  the  former 
limitation  law  repealed,  such  repeal  shall  not  be  construed  so 
as  to  stop  the  running  of  any  statute,  but  the  time  shall  be 
construed  as  if  such  repeal  had  not  been  made."  This  is  the 
law  in  force  from  that  time,  until  now.  It  is  thus  seen  that 
the  repeal  of  old  statutes  and  the  saving  clause  relating 
thereto  have  no  relation  to  the  case  at  bar,  inasmuch  as 
prior  to  1872  there  was  no  general  Limitation  law  in  cases  of 
actions  for  statutory  penalties. 

This  view  does  not  give  the  statute  a  retroactive  effect,  for 
more  than  two  years  had  elapsed  after  the  passage  of  the 
statute  before  the  bringing  of  either  suit. 

Rehearing  denied. 
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Benjamin  H.  Brainard  et  al. 

v. 

E.  G.  Hudson  et  al. 

Filed  at  Springfield  March  22,  1881 — Rehearing  denied  June  Term,  1881. 

1.  Rents  and  profits — as  between  mortgagor  and  mortgagee — in  case 
of  joint  occupancy.  A  mortgagor  and  mortgagee  farmed  the  mortgaged 
premises  upon  shares, — the  mortgagee  being  in  possession,  and  the  mort- 
gagor, the  son  of  the  mortgagee,  residing  with  his  father.  The  latter,  in  the 
cultivation  of  the  farm,  furnished  most  of  the  teams,  boarded  the  hands,  and 
the  crops  were  equally  divided.  Upon  bill  to  foreclose  the  mortgage,  it  was 
held,  that  during  the  time  the  mortgaged  premises  were  cultivated  upon  the 
joint  account  of  the  mortgagor  and  mortgagee,  the  latter  ought  not  to  be 
charged  with  rents. 

2.  Practice — time  to  object  to  master's  report.  Upon  reference  to  the 
master  to  state  the  account,  in  a  suit  to  foreclose  a  mortgage,  if  the  action 
of  the  master  is  not  satisfactory,  the  party  objecting  should  appear  before  the 
master  and  file  exceptions  to  the  report,  and,  if  overruled  by  the  master,  the 
exceptions  disallowed,  together  with  the  evidence  bearing  on  the  same,  will 
be  filed  by  the  master  in  the  court  in  which  the  suit  is  pending,  where  a 
hearing  can  be  had  before  the  court,  and  the  decision  of  the  court  may  be 
questioned  upon  error  or  appeal.  Objection  to  the  master's  report  can  not 
be  taken,  in  the  first  instance,  in  a  court  of  review. 

3.  Possession — as  notice  of  rights  tinder  unrecorded  deed  or  mortgage. 
Where  a  person  is  in  possession  of  land  under  an  unrecorded  deed,  that 
possession  is  notice  to  all  subsequent  purchasers  or  incumbrancers  of  what- 
ever title  is  held  by  the  person  in  possession,  to  the  same  extent  as  if  his 
deed  were  duly  recorded,  and  a  subsequently  acquired  title,  although  first  on 
record,  will  be  held  subject  to  the  title  which  the  person  in  possession  may 
have  to  the  property.  This  rule  applies  as  well  to  possession  held  under  an 
unrecorded  mortgage. 

4.  Same — effect  of  possession  by  widow  and  heirs  of  mortgagee.  "Where 
a  mortgagee  of  lands  dies  while  in  the  actual  occupancy  of  the  same,  the 
possession  being  continued  in  his  widow  and  heirs,  the  possession  of  the 
latter  will  afford  the  same  notice  to  subsequent  purchasers  and  incumbrancers 
as  respects  rights  existing  under  the  mortgage,  as  though  the  mortgagee  him- 
self were  still  living  and  in  possession. 

5.  So  where  the  mortgagor,  in  such  case,  made  a  second  mortgage  on  the 
same  premises,  after  the  death  of  the  prior  mortgagee,  but  while  the  widow 
and  heirs  of  the  latter  were  still  in  possession,  the  second  mortgagee  took 
subject  to  the  prior  mortgage  although  the  same  was  unrecorded. 
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Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Logan  county ;  the  Hon.  Cyrus  Epler,  Judge,  pre- 
siding. 

Messrs.  Beason  &  Blinn,  for  the  plaintiffs  in  error. 

Mr.  N.  M.  Broadwell,  for  the  plaintiff  in  error  Brainard. 

Mr.  E.  Lynch,  Messrs.  Hoblit  &  Stokes,  and  Mr.  E.  G. 
Hudson,  for  the  defendants  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

On  the  11th  day  of  April,  1866,  John  L.  Primm,  being  the 
owner  of  a  certain  farm  in  Logan  county,  consisting  of  one 
hundred  acres  of  land,  and  also  thirty  acres  of  timber  land 
near  the  farm,  conveyed  the  property,  by  deed  of  that  date, 
to  his  son,  James  H.  Primm,  for  the  expressed  consideration 
in  the  deed  of  $5000.  The  deed  was  recorded  April  13,  1866. 
At  the  time  the  deed  was  executed  and  delivered,  James  H. 
Primm  gave  John  L.  Primm  a  mortgage  on  the  land  to  secure 
the  payment  of  the  purchase  money,  $5000,  according  to  the 
tenor  and  effect  of  five  promissory  notes,  for  $1000  each,  due 
in  one,  two,  three,  four  and  five  years,  with  interest  after  due 
at  ten  per  cent.  This  mortgage  was  not  recorded  until  after 
the  bill  was  filed.  John  L.  Primm,  however,  remained  in 
possession  of  the  farm  until  December  2,  1873,  when  he 
died  intestate.  On  the  first  day  of  October,  1874,  James  H. 
Primm  borrowed  of  Benjamin  H.  Brainard  $2500,  and  gave 
a  trust  deed  on  the  farm  to  secure  the  payment  thereof, 
which  was  placed  on  record  the  day  it  was  executed.  This 
bill  was  filed  by  the  administrator  of  the  estate  of  John  L. 
Primm,  deceased,  against  James  H.  Primm,  Benjamin  H. 
Brainard,  and  others,  to  foreclose  the  mortgage  given  to 
John  L.  Primm  on  the  11th  day  of  April,  1866. 
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Two  questions  are  presented  for  our  consideration  by  this 
record.  The  first  arises  on  the  master's  report,  to  whom  the 
cause  was  referred,  and  who  stated  the  account  between  the 
parties.  The  second  question  presented  is,  whether  the  mort- 
gage given  to  Brainard,  although  subsequent  in  date,  is  enti- 
tled to  priority  over  the  mortgage  given  to  John  L.  Primm, 
for  the  reason  it  was  first  on  record. 

It  appears  that  the  mortgagee,  John  L.  Primm,  occupied 
the  premises  from  the  time  he  conveyed  to  his  son,  continu- 
ously, to  the  date  of  his  death.  During  this  time  the  mort- 
gagor made  several  payments  on  the  notes,  and  he  also 
claimed  that  the  rent  of  the  premises  should  be  applied  as  a 
payment  on  the  mortgage.  Four  hundred  and  twenty  dollars 
of  the  money  loaned  by  Brainard  to  James  H.  Primm  was 
used  to  pay  off  a  mortgage  on  the  premises  which  had  been 
executed  by  both  the  Primms  to  one  Lucy  Wright,  after  James 
H.  Primm  had  obtained  a  deed  from  his  father.  In  stating 
the  account  Brainard  claims  that  the  $420  should  not  be 
applied  as  a  payment  on  the  Primm  mortgage,  but  as  he 
advanced  the  money  to  relieve  the  premises  from  a  mortgage 
lien,  in  equity  he  should  be  subrogated  to  the  rights  of  Lucy 
Wright  in  the  mortgage  which  she  held,  and  which  his  money 
paid  off.  The  court,  in  order  to  adjust  the  account  between 
the  parties,  referred  the  cause  to  the  master  to  state  an 
account  between  them.  The  master,  after  taking  the  proofs 
of  the  respective  parties,  stated  an  account,  and  after  allow- 
ing various  payments  in  rents  and  moneys  on  complainant's 
mortgage,  found  there  was  still  due  thereon  $3142.76,  Feb- 
ruary 6,  1879.  The  $420  paid  by  James  H.  Prnnm  to  Lucy 
Wright,  to  discharge  her  mortgage,  was  allowed  by  the  mas- 
ter as  a  payment  on  complainant's  mortgage  of  date  October 
3,  1874,  the  time  when  the  money  was  paid.  In  stating  the 
account  the  master  allowed  no  interest  on  complainant's 
notes  until  April  11,  1869,  nor  did  he  charge'  complainant 
with  the  rents  until  that  time,  and  no  rents  were  allowed 
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after  the  death  of  John  L.  Primm.  The  report  of  the  mas- 
ter, after  having  been  examined  by  the  court,  was  approved, 
and  this  decision  of  the  court  is  relied  upon  as  error. 

It  is  contended  that  the  master  ought  to  have  charged 
complainant  with  the  rent  of  the  land  from  1866  to  1869, 
and  that  the  sum  of  $420,  paid  Lucy  Wright  in  satisfaction 
of  her  mortgage  out  of  the  money  Brainard  loaned,  should 
not  have  been  credited  on  complainant's  mortgage,  as  was 
done  by  the  master,  but  that  Brainard  should,  in  any 
event,  have  been  subrogated  to  the  rights  of  Mrs.  Wright  in 
the  premises  to  the  extent  of  $420,  and  decreed  a  prior  lien 
for  that  amount.  While  the  mortgagee  occupied  the  prem- 
ises from  1864  to  1869,  yet  we  do  not  think  he  should  in  this 
proceeding  be  charged  with  rents  during  that  period,  as  it  is 
apparent  from  the  evidence  that  during  those  years  James 
H.  Primm  lived  with  his  father,  and  the  farm  was  cultivated 
on  shares.  The  father  furnished  most  of  the  teams,  boarded 
the  hands,  and  the  crops  were  equally  divided.  We  shall 
not,  however,  stop  to  determine  whether  the  statement  of  the 
account  by  the  master  was  correct  or  incorrect.  The  plain- 
tiffs in  error  filed  no  exceptions  to  the  master's  report,  either 
before  the  master  or  in  the  circuit  court.  So  far  as  appears, 
no  objection  whatever  has  ever  been  made  to  the  report  Until 
the  case  reached  the  Appellate  Court.  The  objections  now 
made  to  the  statement  of  the  account  by  the  master  come  too 
late.  If  the  account  was  not  properly  stated,  plaintiffs  in 
error  ought  to  have  appeared  before  the  master  and  filed 
exceptions  to  the  report,  and  if  they  were  overruled  by  the 
master,  the  exceptions  disallowed,  together  with  the  evidence 
bearing  upon  the  same,  would  have  been  filed  by  the  master 
in  the  circuit  court,  where  a  hearing  could  have  been  had 
before  the  court,  and  if  disallowed  there,  the  decision  of  the 
court  could  be  assigned  for  error  on  appeal.  Brockman  v. 
Aulger,  12  111.  277;  Reigard  v.  McNeil,  38  id.  400;  Penneli 
V.  Lamar  Ins.  Co.  73  id.  303. 
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We  now  come  to  the  other  question  in  the  case.  The  court, 
in  the  decree,  made  the  mortgage  given  to  Brainard  subject 
to  the  one  given  to  John  L.  Primm.  If  Brainard  had  no 
notice  of  the  existence  of  the  Primm  mortgage,  or  no  notice 
of  any  fact  which  would  be  sufficient  to  put  a  prudent  person 
upon  inquiry,  he  would  be  entitled  to  protection,  although 
his  mortgage  was  executed  some  years  after  the  one  given  to 
John  L.  Primm.  Where  a  person  is  in  the  possession  of  a 
tract  of  land  under  an  unrecorded  deed,  that  possession  is 
notice  to  all  subsequent  purchasers  or  incumbrancers  of  what- 
ever title  is  held  by  the  person  in  possession,  and  a  subse- 
quently acquired  title,  although  first  on  record,  will  be  held 
subject  to  the  title  which  the  person  in  possession  may  have  to 
the  property.  Here,  from  1866,  when  the  land  was  conveyed 
to  James  H.  Primm,  John  L.  Primm  was  in  the  open  and 
notorious  possession  of  the  property  until  his  death,  Decem- 
ber 2,  1873,  and  after  his  death  the  possession  was  continued 
by  his  widow  and  minor  children  until  long  after  the  mort- 
gage was  made  to  Brainard.  From  1864  to  1869  James  H. 
Primm  lived  with  his  father  on  the  farm,  and  cultivated  it  on 
shares.  In  1869  James  left  the  farm  and  moved  on  another 
place.  At  this  time  James  had  paid  little  or  nothing  on  the 
farm,  and  what  arrangement  was  made  between  him  and  his 
father  in  regard  to  the  terms  under  which  the  land  was  to  be 
occupied,  is  not  very  clear  from  the  evidence.  This  much, 
however,  is  apparent,  that  John  L.  Primm  held  the  pos- 
session from  1869  under  the  mortgage  executed  to  him  by 
James,  and  it  seems  to  have  been  understood  that  the  rent 
of  the  farm  should  be  applied  on  the  mortgage  debt.  While 
John  L.  Primm  occupied  the  farm  under  his  mortgage, 
whether  the  mortgage  was  on  record  or  not,  a  subsequent 
purchaser  or  mortgagee  from  James  would  take  with  notice. 
Had  he  been  in  possession  under  an  unrecorded  deed,  his 
possession  would  have  been  notice  of  whatever  title  he  held 
under  such  deed,  and  we  perceive  no  substantial  distinction 
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between  a  possession  held  under  an  unrecorded  deed  and  a 
possession  held  under  an  unrecorded  mortgage.  The  same 
principle  which  would  protect  the  person  in  possession  under 
one  would  afford  protection  under  the  other. 

We  had  occasion  in  Coari  v.  Olsen,  91  111.  273,  to  discuss 
somewhat  the  effect  of  a  possession  of  real  property  held 
under  an  unrecorded  instrument  as  against  a  subsequent 
purchaser,  and  it  was  there  said :  "Although  other  courts 
have  held  the  doctrine  of  notice  by  possession  as  subject  to 
being  materially  modified  by  circumstances,  this  court  has 
uniformly  held  that  actual  occupancy  is  equal  to  the  record 
of  the  deed  or  other  instrument  under  which  the  occupant 
claims,  and  a  purchaser  is  bound  to  inquire  by  what  right  or 
title  he  holds.  The  purchaser  takes  the  premises  subject  to 
that  title  or  interest,  whatever  it  may  be." 

Had  Brainard  obtained  his  mortgage  while  John  L.  Primm 
was  in  possession  of  the  land,  and  before  his  death,  it  seems 
clear  that  such  mortgage  could  not  be  held  to  have  priority 
over  the  unrecorded  mortgage  held  by  Primm.  Brainard's 
mortgage  was  not,  however,  executed  until  after  the  death  of 
Primm,  but  we  do  not  think  this  fact  bettered  Brainard's  con- 
dition. The  character  of  the  possession  of  the  property  was 
in  no  manner  changed  by  the  death  of  Primm.  The  widow 
and  children  of  the  deceased  continued  to  occupy  the  prem- 
ises after  his  death  in  the  same  manner  that  he  had  done 
before,  the  widow,  as  she  testified,  holding  the  notes  and 
mortgage  in  her  possession.  The  legal  representatives  of 
John  L.  Primm,  the  mortgagee,  had  the  right  to  hold  the 
possession  of  and  occupy  the  farm  until  the  mortgage  debt 
was  paid,  however  long  that  might  be ;  and  while  the  prem- 
ises were  thus  occupied  under  the  mortgage,  a  subsequent 
grantee  of  the  mortgagor  could  take  subject  only  to  such 
prior  mortgage.  It  is  doubtless  true  that  the  title  to  the 
notes  secured  by  the  mortgage  upon  the  death  of  Primm 
passed  to  his   administrator,  but  that  does  not  materially 
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affect  the  question.  Under  the  mortgage  the  legal  title  to 
the  premises,  upon  the  execution  and  delivery  of  the  mort- 
gage, passed  to  John  L.  Primm,  the  mortgagee,  and  upon 
his  death  this  title  would  at  law  pass  to  his  widow  and  heirs, 
and  as  their  possession  of  the  premises  was  notice  of  what- 
ever title  they  had,  when  Brainard  took  a  mortgage  he  took 
with  notice  of  the  unrecorded  mortgage,  and  whatever  rights 
he  acquired  in  the  premises  must  be  held  subject  to  the  prior 
mortgage. 

We  are  of  opinion  that  the  decree  of  the  circuit  court  was 
right.     The  judgment  of  the  Appellate  Court  will  therefore 

be  affirmed. 

Judgment  affirmed. 


Sandees  A.  Osborn 

v. 

The  People  ex  rel.  Thomas  A.  Lewis,  for  use,  etc. 

Filed  at  Springfield  May  12,  1882. 

1.  Evidence — to  show  title  or  want  of  title.  The  want  of  title  in  a  per- 
son can  not  be  proved  by  verbal  testimony.  To  prove  title,  or  the  want  of 
title,  the  best  evidence  must  be  produced,  or  its  absence  properly  accounted 
for  to  admit  secondary  evidence.  The  opinions  of  witnesses  are  not  com- 
petent to  prove  that  a  person  is  not  a  land  owner. 

2.  Cobpoeation — organization  can  not  be  attacked  collaterally.  The 
legality  of  the  organization  of  a  corporation  can  be  attacked  and  judicially 
examined  only  in  a  direct  proceeding  by  quo  warranto.  It  can  not  be 
inquired  into  in  a  collateral  proceeding,  such  as  a  suit  by  the  corporation. 

3.  Pleading  and  evidence — proof  necessary  on  plea  of  nul  tiel  cor- 
poration. The  plea  of  nul  tiel  corporation  is  a  proper  plea  in  a  suit  by  a 
corporate  body,  when  it  is  denied  there  is  any  such  body,  but  under  that 
plea  it  is  sufficient  for  the  corporation  to  prove  that  it  is  known  and  transacts 
business  under  the  corporate  name  in  which  the  suit  is  assumed  to  be  brought, 
or  is  a  corporation  de  facto.  It  is  not  necessary  under  such  plea  in  such 
suit  to  show  that  the  plaintiff  is  a  corporation  de  jure,  as  in  case  of  a  quo 
warranto. 
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Appeal  from  the  County  Court  of  Champaign  county;  the 
Hon.  J.  W.  Langley,  Judge,  presiding. 

Mr.  J.  0.  Cunningham,  for  the  appellant : 

There  was  no  legal  organization  of  a  drainage  district,  for 
the  reason  that  a  majority  of  the  adult  owners  of  land  did 
not  sign  the  petition.  The  statute  evidently  requires  that  the 
legal  owners  shall  sign  the  petition.  Hurd's  Stat.  1881,  pp. 
458,  467. 

The  assent  of  a  majority  of  the  owners  of  the  land  in  the 
proposed  district  to  the  formation  of  a  corporation  with 
unlimited  powers  of  assessment,  was  intended  to  be  funda- 
mental and  jurisdictional.  Bostwick  v.  Skinner,  80  111.  147 ; 
Iverson  v.  Loberg,  26  id.  179. 

The  assent,  in  the  form  prescribed  by  the  statute,  of  those 
to  be  assessed,  is  to  be  -  regarded  as  a  condition  precedent, 
which  can  not  be  dispensed  with,  and  a  want  of  compliance 
with  this  requirement  is  fatal  at  any  stage  of  the  proceed- 
ings.   People  v.  Mayor,  51  111.  17;    Cooley  on  Taxation,  464. 

It  has  always  been  held  that  this  power  in  the  legislature 
is  subject  to  the  limitation  that  a  local  burden  can  not  be 
imposed  without  the  consent  of  the  people  to  be  affected. 
Directors  v.  Houston,  71  111.  323 ;  Updike  v.  Wright,  81  id.  50. 

The  finding  of  the  commissioners  that  a  majority  of  the 
land  owners  had  united  in  the  petition,  is  only  prima  facie, 
and  may  be  disproved.  Cooley  on  Taxation,  465.  See,  also, 
sec.  5  of  -the  act. 

It  is  a  familiar  principle  that  in  summary  proceedings, 
which  may  result  in  divesting  title,  the  law  is  to  be  strictly 
construed,  and  nothing  is  to  be  taken  by  intendment.  People 
ex  rel.  Miller  v.  Otis,  74  111.  384 ;  Mix  v.  People  ex  rel.  Pier- 
pont,  72  id.  241 ;  National  Bank  v.  Cook,  77  id.  623 ;  City  of 
Chicago  v.  Rock  Island  B.  B.  Co.  20  id.  290;  Chicago  v. 
Wright,  32  id.  192. 

15—103  III. 
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To  constitute  an  officer  de  facto,  there  must  be  some  color 
of  right  to  the  office.     Pritchett  v.  People,  1  Gilm.  529. 

And  there  must  be  a  de  facto  public  office,  and  not  a  pri- 
vate affair,  as  in  this  case.  There  is  a  marked  distinction 
between  a  de  facto  public  officer  whose  acts  concern  the  pub- 
lic, and  a  mere  usurper  of  the  office  of  a  private  corporation. 
F.  R.  Co.  v.  G.  J.  R.  dc  D.  Co.  1  Allen,  562. 

Mr.  William  B.  Webber,  for  the  appellees : 
The  legal  existence  of  a  corporation,  and  the  acts  of  its 
officers,  when  they  concern  the  public  or  the  rights  of  third 
persons,  can  not  be  inquired  into  in  a  collateral  proceeding. 
Alderman  v.  School  Directors,  91  111.  199 ;  Trumbo  v.  People, 
75  id.  562 ;  Village  of  Nunda  v.  Village  of  Chrystal  Lake, 
79  id.  311;  Baker  v.  Backus,  32  id.  79;  Renwick  v.  Hall, 
84  id.  162;  President  and  Trustees  v.  Thompson,  20  id.  199; 
Kettering  v.  City  of  Jacksonville,  50  id.  39 ;  Town  of  Geneva 
v.  Lake,  61  id.  397 ;  Village  of  Hyde  Park  v.  Boy  den,  94  id. 
26. 

The  remedy  for  an  over-valuation  is  by  an  application  to 
the  assessor,  and  not  to  the  courts,  where  there  is  no  fraud. 
Howe  v.  City  of  Boston,  7  Cush.  273 ;  Osborn  v.  Danvers,  6 
Pick.  98;  Boston  Water  Co.  v.  Boston,  9  Mete.  199;  Bank  of 
Shawneetown  v.  Cook,  77  111.  622;  Adsit  v.  Cook,  76  id.  198. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  for  the  collection  of  an  assessment 
for  drainage  purposes,  commenced  to  the  May  term,  1881,  of 
the  Champaign  county  court,  against  the  land  of  appellant. 

On  the  24th  of  December,  1879,  William  E.  Sullivan  and 
nineteen  others  filed  with  the  town  clerk  of  St.  Joseph  town- 
ship a  petition,  addressed  to  him,  representing  themselves  as 
a  majority  of  the  adult  land  owners  of  a  proposed  drainage 
district,  described  by  metes  and  bounds.  The  steps  required 
by  the  statute  for  the  organization  of  drainage  districts  were 
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pursued  and  the  district  formed,  the  assessment  made,  and 
not  having  been  paid,  application  was  made  to  the  county 
court  for  judgment,  which  was  rendered  for  the  sale  of 
appellant's  lands  for  payment  of  the  assessment. 

It  is  not  claimed  that  any  of  the  forms  required  by  the 
statute  for  organizing  such  districts  have  been  omitted.  It 
is,  however,  sought  to  show  that  a  number  of  the  petitioners 
are  not  owners  of  lands,  as  required  by  the  statute, — that  if 
their  names  were  rejected  there  would  not  be  the  number  of 
petitioners  required  by  the  statute, — and  the  district  was 
never  organized  as  required  by  the  statute,  and  the  assess- 
ment was  therefore  unauthorized  and  void ;  that  there  is  no 
such  organization  as  the  drainage  district,  and  it  is  incapable 
of  exercising  corporate  powers. 

Even  if  the  validity  of  the  organization  of  a  corporation 
could  be  attacked  in  a  collateral  proceeding,  the  rules  of  evi- 
dence do  not  permit  the  proof  of  the  want  of  title  to  land  by 
verbal  testimony.  The  title  to  real  estate,  is  required  to  be 
in  writing,  under  seal,  and  all  know  that  the  contents  of  such 
instruments  can  not  be  proved  by  verbal  testimony  unless  the 
original  is  lost  or  destroyed.  The  best  evidence  must  be 
produced,  and  secondary  evidence  can  not  be  admitted  unless 
the  best  is  not  attainable.  Title,  or  the  absence  of  title,  can 
not  be  proved  by  verbal  testimony  so  long  as  there  is  written 
evidence.  Here  there  was  an  attempt  to  prove  the  want  of 
title  by  persons  that  may  be  wholly  unqualified  to  determine 
what  constitutes  title.  In  many  cases  the  best  land  lawyers 
and  most  skillful  conveyancers  are  perplexed  to  determine 
whether  a  title  is  or  is  not  perfect.  This  illustrates  the  wis- 
dom of  the  law  in  requiring  the  evidence  of  title  to  rest  in 
writing,  and  all  questions  as  to  the  validity  of  the  title  to  be 
determined  by  courts  when  contested,  and  not  by  persons 
unskilled  as  to  what  constitutes  title.  Men  would  be  insecure 
in  their  possessions  if  their  title  depended  on  the  opinions  of 
their  neighbors,  whether  educated  or  illiterate.     The  rules  of 
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evidence  were  violated  in  this  case  by  admitting  the  mere 
opinions  of  witnesses  to  prove  title  in  this  case.  This  is  the 
general  rule,  and  it  was  not  complied  with,  nor  was  there  any 
effort  to  bring  the  case  within  any  exception  to  that  rule.. 

But  aside  from  all  of  this  there  is  an  absolute  want  of 
power  in  the  court  to  hear  evidence  in  a  collateral  proceeding 
like  this,  for  the  purpose  of  determining  whether  a  corpora- 
tion is  legally  organized.  That  can  only  be  done  by  quo 
warranto,  which  is  a  direct  proceeding  to  determine  its  val- 
idity. This,  from  the  nature  of  things,  must  be  so,  otherwise 
no  question  could  ever  be  adjudicated.  Every  proceeding 
before  tribunals  and  officers,  if  permitted,  would  lead  to  an 
inquiry  whether  they  were  legally  acting.  If  it  were  permit- 
ted, in  every  suit  before  all  courts,  from  the  highest  to  the 
lowest,  the  defendant  might  question  the  election  of  the 
judge  and  enter  into  a  contest  of  his  election.  In  all  suits 
by  the  State  its  organization  might  be  reviewed  and  decided. 
In  suits  by  counties  it  might  be  claimed  that  the  law  author- 
izing their  organization  had  not  been  complied  with,  and 
efforts  made  to  show  a  want  of  compliance  with  the  law.  It 
would  lead  to  an  inquiry  whether  the  territory  comprising  a 
county  had  the  requisite  population  to  organize ;  whether  the 
proper  notices  for  elections  had  been  given,  and  other  statu- 
tory requirements  performed ;  and  the  same  would  follow  as 
to  every  municipal  corporation,  and  the  election  of  every 
officer,  before  his  acts  would  be  regarded  as  legal.  If  this 
was  allowed,  in  every  constitutional  question  for  determina- 
tion, the  courts  would,  if  insisted  upon,  be  compelled  to  hear 
evidence  and  determine  whether  all  of  the  required  steps  were 
taken  in  calling  the  convention  that  framed  it,  or  in  giving 
notice  and  conducting  the  election  that  adopted  it,  and  can- 
vass the  vote,  purge  the  polls,  and  recount  the  votes,  to  deter- 
mine whether  all  of  the  requirements  of  the  law  were  satisfied. 
Thus  it  is   seen  that  the  highest   considerations   of  public 
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policy  forbid  the  inquiry  whether   a   corporation  is  legally 
organized  in  any  but  a  direct  proceeding. 

It  is  true  that  the  plea  of  nul  tiel  corporation  is  a  proper 
plea,  when  a  suit  is  brought  by  a  corporate  body,  when  it  is 
denied  there  is  such  a  body.  But  under  that  plea  it  is  over- 
come when  the  corporation  proves  it  is  known  and  transacts 
business  under  that  name.  That  plea  does  not  question  the 
legality  of  its  organization,  and  require  it  to  prove  the  same 
facts  it  would  be  required  to  do  in  a  proceeding  by  quo  war- 
ranto. Whether  it  is  a  corporation  de  facto  or  de  jure,  does 
not  matter  when  it  sues  to  enforce  a  right. 

The  legality  of  the  assessment  not  being  otherwise  ques- 
tioned, and  the  questions  urged  having  no  force,  the  judg- 
ment of  the  court  below  is  affirmed. 

Judgment  affirmed. 


John  Seeley  Wallace 

v. 

Cythera  M.  Eappleye  et  al. 

Filed  at  Springfield  March  28,  1882—  Rehearing  denied  June  Term,  1882. 

1.  Heikship — by  contract — in  respect  to  illegitimate  child — degree  and 
character  of  proof  required.  Where  there  is  an  attempt  to  establish  a  verbal 
contract  alleged  to  have  been  made  by  the  putative  father  to  make  his  illegiti- 
mate child  an  heir,  by  the  testimony  of  the  mother  and  other  relations  of  the 
child  alone,  the  evidence  should  be  looked  upon  with  great  jealousy,  and  it 
should  be  weighed  in  the  most  scrupulous  manner,  to  see  what  is  the  char- 
acter and  position  of  the  witnesses  generally,  and  whether  they  are  corrobo- 
rated to  such  an  extent  as  to  secure  confidence  that  they  are  telling  the  truth. 
Such  claims  are  always  dangerous,  and  when  they  rest  on  parol  evidence 
they  should  be  strictly  scanned,  especially  when  an  attempt  is  made,  under 
cover  of  a  parol  contract,  to  effect  a  distribution  different  from  that  which  the 
law  makes. 

2.  Same — adoption  of  child  so  as  to  confer  the  right  of  inheritance — 
requirements  of  the  statute.  Under  the  statute,  where  there  are  husband 
and  wife,  the  wife's  interest  as  respects  herself  or  her  children  in  the  right  of 


230  Wallace  v.  Eappleye  et  at.  [June 

Syllabus. 

inheritance  can  not  be  affected  by  any  act  of  adoption  by  the  husband  alone 
of  another's  child  than  their  own,  giving  it  the  right  of  inheritance,  but  there 
must  be  consent  of  the  wife  thereto. 

3.  Same — contract  as  to  heirship  of  legitimate  child — without  notice  of 
a  prior  agreement.  "Where  a  divorced  husband,  in  consideration  of  the 
release  of  dower  by  his  former  wife  in  all  his  lands,  covenanted  with  her 
that  on  his  death  his  and  her  son  should  receive  the  portion  of  the  cove- 
nantor's estate  that  he  would  be  entitled  to  by  the  laws  of  the  State  as  a 
lawful  heir,  it  was  held,  that  such  covenant  was  binding,  and  was  a  bar  to 
any  relief  in  equity  on  behalf  of  an  illegitimate  child  of  the  covenantor, 
claimed  under  an  alleged  prior  verbal  promise  by  him  to  the  mother  of  such 
child  to  make  the  latter  an  heir.  To  affect  the  mother  of  the  lawful  heir,  or 
what  she  purchased  by  her  contract,  she  must  have  had  notice  of  the  prior 
agreement.  She  not  having  notice,  her  child  would  hold  the  favorable  posi- 
tion of  an  innocent  purchaser  for  value,  without  notice. 

4.  Specific  performance — degree  of  proof  of  verbal  contract.  A 
specific  performance  of  a  verbal  contract  respecting  real  estate  will  not  be 
decreed,  except  upon  clear  and  conclusive  proof  of  its  existence  and  terms. 
The  proof  must  be  clear  and  explicit,  leaving  no  room  for  reasonable  doubt, 
and  the  contract  must  be  certain,  equal  and  fair. 

5.  Same — of  the  nature  of  the  contract — and  the  consideration.  To 
make  a  contract  the  basis  of  a  decree  for  specific  performance,  it  must  be 
certain,  fair  and  just  in  all  its  parts,  and  be  founded  upon  a  valuable,  as 
distinguished  from  a  merely  good  or  moral,  consideration. 

6.  Same — unfairness,  to  defeat  specific  performance.  A  contract  of  a 
putative  father  with  his  participant  in  adulterous  intercourse,  by  which  to 
deprive  the  injured  wife  and  her  lawful  children  of  their  rights  of  inherit- 
ance, and  bestow  them  in  whole  or  in  part  upon  the  spurious  offspring  of 
their  adulterous  intercourse,  will  not  be  specifically  enforced  by  a  court  of 
equity,  to  the  prejudice  of  the  father's  lawful  heirs. 

7.  Same — matter  of  discretion — uncertainty — change  of  circumstances. 
The  specific  performance  of  a  contract,  even  when  satisfactorily  proven,  is 
not  a  matter  of  right  in  the  party,  but  a  matter  of  sound  discretion  in  the 
court,  which  grants  or  withholds  relief  according  to  the  circumstances  of 
each  particular  case.  The  uncertainty  of  a  contract  to  make  one  an  heir,  as 
to  the  amount  of  the  party's  property  to  be  affected,  is  a  circumstance  to  be 
considered  by  the  court  in  exercising  this  discretion,  and  so  a  change  of  cir- 
cumstances in  the  parties  may  be  considered. 

8.  Consideration — illicit  cohabitation.  An  agreement  in  consideration 
of  future  illicit  cohabitation  between  a  man  and  a  woman  is  void,  and  past 
cohabitation  does  not  form  an  adequate  consideration  for  a  promise  not 
under  seal,  even  if  it  does  when  made  under  seal. 

9.  Same—  of  contract  to  support  illegitimate  child,  and  make  it  an  heir. 
A  promise  by  a  putative  father  to  support  his  illegitimate  child,  may  be 


1882.]  Wallace  v.  Eappleye  et  al.  231 

Statement  of  the  case. 

supported  and  sanctioned  from  his  legal  liability  for  such  support,  but  there 
being  no  legal  liability  to  make  such  child  an  heir,  a  promise  or  agreement 
to  do  so,  made  with  the  mother,  must  have  a  valuable  consideration  for  its 
support.  In  such  case  the  surrender  of  the  child  by  the  mother  to  the  father, 
to  be  provided  for,  being  beneficial  to  the  mother  rather  than  detrimental, 
and  an  inconvenience  to  the  father,  does  not  constitute  a  valuable  consid- 
eration for  an  agreement  of  the  father  to  make  the  child  his  heir  at  law. 

10.  Statute  of  Frauds — acts  of  the  party  in  performance.  A  court  of 
equity  interferes  to  enforce  a  contract  within  the  Statute  of  Frauds  only  where 
there  has  been  such  acts  of  performance  by  the  party  asking  relief,  that  he 
would  suffer  an  injury  amounting  to  a  fraud  by  a  refusal  to  execute  the  agree- 
ment. The  right  to  relief  in  such  cases  rests  not  merely  on  the  contract,  but 
on  what  has  been  done,  in  pursuance  of  the  contract,  and  to  prevent  fraud. 

11.  The  acts  of  a  party,  to  take  a  case  out  of  the  Statute  of  Frauds,  must 
clearly  appear  to  have  been  done  with  a  view  to  the  agreement  and  upon  its 
faith,  and  be  such  as  would  not  have  been  done  except  for  the  agreement, 
and  with  a  direct  view  to  its  performance.  If  the  acts  relied  on  might  as  well 
have  been  done  with  other  views,  and  without  the  contract,  they  will  not 
have  the  effect  to  take  the  case  out  of  the  statute. 

12.  Same — application  of  rule  to  particular  case.  So,  where,  after  an 
alleged  parol  agreement  on  the  part  of  a  father  of  an  illegitimate  child  with 
the  mother,  to  take  and  support  the  child  and  make  it  his  heir,  the  mother 
gave  up  the  child,  which  the  father  took  and  provided  for,  it  was  held,  that 
the  act  of  the  mother  in  surrendering  the  custody  of  the  child  might  as 
properly  be  referred  to  the  father's  agreement  to  take  it  and  care  for  it  in  his 
own  family  as  to  his  promise  to  make  it  his  heir,  and  being  for  the  mother's 
benefit,  she  could  sustain  no  injury  amounting  to  a  fraud  by  a  refusal  to 
make  the  child  an  heir,  and  that  such  act  of  performance  by  the  mother  did 
not  take  the  case  out  of  the  Statute  of  Frauds. 

13.  Bastakdy — contract  in  respect  to  the  child — as  a  bar.  In  the 
absence  of  any  settlement  or  release  in  respect  of  a  matter  of  bastardy,  a 
contract  on  the  part  of  the  putative  father,  with  the  mother,  in  anticipation 
of  the  birth  of  the  child,  that  the  father  would  adopt  the  child  and  make  it 
his  heir,  would  be  no  bar  to  a  bastardy  prosecution,  or  to  an  action  for  dam- 
ages, in  respect  thereto. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
George  Gardner,  Judge,  presiding. 

The  appellant,  John  Seeley  Wallace,  a  minor,  by  his 
guardian,  Thomas  Lord,  on  April  24,  1879,  filed  his  bill  for 
partition'  of  real  estate,  against  Frank  E.  Wallace,  in  her 
own  right  and  as  one  of  the  administrators  of  their  father's 


232  Wallace  v.  Kappleye  et  al.  [June 

Statement  of  the  case. 

estate,  and  Albert  P.  Smith,  the  other  administrator.  The 
property  in  question  descended  to  John  Seeley  and  Frank 
K.  Wallace  from  their  father,  John  S.  Wallace,  who  died 
intestate,  December  25,  1878.  Frank  K.  Wallace  answered 
the  bill,  and  alleged  that  Cythera  M.  Eappleye  was  a  tenant 
in  common  of  the  real  estate,  and  filed  a  cross-bill  containing 
the  same  statement,  and  that  she  had  executed  a  deed  con- 
veying to  Mrs.  Eappleye  an  undivided  one-sixth  of  all  the 
estate  left  by  John  S.  Wallace,  and  making  Cythera  M. 
Eappleye,  and  her  husband,  Nicholas  B.  Eappleye,  defend- 
ants. Mrs.  Eappleye  filed  an  answer  and  a  cross-bill,  alleging 
that  John  S.  Wallace  was,  during  his  life,  married  to  three 
different  women, — to  Harriet  E.  Bivens,  June  25,  1834,  who 
died  in  1853;  to  Sarah  M.  Eich,  August  15,  1853,  who  died 
in  1857;  to  Celia  W.  Whipple,  February  28,  1865,  who  was 
divorced  from  him  April  9,  1872;  that  Frank  E.  Wallace 
was  daughter  by  Sarah  M.,  the  second  wife,  and  John  Seeley 
Wallace,  complainant  in  original  bill,  was  son  of  decedent 
and  Celia  W.  Wallace,  his  third  wife,  and  that  complainant 
in  the  cross-bill  was  born  March  7,  1845,  when  deceased 
and  Harriet  E.  Bivens  were  husband  and  wife,  residing  and 
cohabiting  together  at  Valparaiso,  Indiana,  and  that  her 
father  was  John  S.  Wallace,  deceased,  and  her  mother  Jane 
Slover,  an  unmarried  woman ;  that  decedent  executed  and 
delivered  to  complainant  the  following  instrument  in  writing : 

"Mrs.  Cythera  M.  Eappleye, 

Wife  of  Nicholas  B.  Rappleye. 
"  My  Dear  Daughter  :  You  were  brought  to  me  when  an 
infant,  and  adopted  as  my  daughter,  with  all  the  formality, 
as  I  believed,  which  was  necessary  to  make  you  my  lawful 
child,  and  entitled  to  be  regarded  as  such.  To  show  my 
unchanging  affection  for  you,  and  my  desire  that  no  question 
may  ever  arise  on  this  subject,  I  voluntarily,  and  with  pleas- 
ure, declare  you  to  be  my  daughter  as  much  as  if  you  were 
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so  born,  and  I  expressly  desire  that  no  question  may  ever  be 

made  relative  to  your  rights  as  such.     To  this  declaration  I 

set  my  hand  and  seal,  at  Chicago,  Illinois,  this  27th  day  of 

February,  A.  D.  1877. 

J.  Seeley  Wallace,      [seal.]  " 

The  cross-bill  further  alleges  that  an  agreement  was 
entered  into  between  Mr.  Wallace  and  her  mother,  Jane 
Slover,  in  which  Mrs.  Wallace  concurred,  in  which  agreement 
Jane  Slover,  on  her  part,  agreed,  in  consideration  of  the 
promises  then  made  by  Wallace  to  her  on  his  part,  to  sur- 
render the  custody,  control  and  education  of  the  child  about 
to  be  born,  to  the  said  Wallace  and  his  wife,  Harriet  E.,  and 
thereafter  make  no  claim  to  the  custody  or  control  of  the 
child,  and  in  consideration  of  said  promises,  and  of  the  fact 
that  he  was  the  father  of  complainant,  and  liable  for  her 
maintenance  under  the  statute  of  Indiana,  and  to  an  action 
for  damages,  Wallace,  on  his  part,  promised  Jane  Slover 
that  he  would  receive  the  child  into  his  family  and  adopt  it 
as  his  own  child,  and  thereafter  would  educate  and  treat .  it 
as  his  own  child  born  in  lawful  wedlock ;  and  further,  that 
the  said  child  should  be  an  heir,  and  receive  such  share  of 
the  real  and  personal  property  as  he  might  be  seized  or  pos- 
sessed of  at  the  time  of  his  death,  as  if  she  had  been  the 
lawful  child  of  himself  and  wife.  The  bill  prays  that  her 
right  may  be  ascertained,  and  a  decree  entered  enforcing  said 
agreement. 

The  answer  of  John  S.  Wallace,  Jr.,  by  his  guardian, 
admits  the  giving  of  the  paper  of  February  27,  1877,  but 
denies  that  it  was  intended  to  interfere  with  the  rights  of  the 
lawful  children,  and  denies  the  agreement  alleged  in  the 
cross-bill.  By  way  of  further  defence  he  sets  up  an  agree- 
ment made  on  the  10th  day  of  April,  1872,  between  Mrs. 
Wallace,  the  mother  of  the  respondent,  and  John  S.  Wallace, 
as  follows : 
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"Whereas,  on  the  10th  day  of  April,  A.  D.  1872,  a  decree 
was  entered  in  the  Superior  Court  of  Cook  county,  on  the 
chancery  side  thereof,  in  which  Celia  W.  Wallace  was  com- 
plainant, and  John  S.  Wallace  was  defendant,  in  and  by 
which  the  marriage  contract  heretofore  existing  between  said 
parties  was  decreed  to  be  null  and  void,  and  in  which  said 
suit  it  was  also  decreed  that  said  John  S.  Wallace  shall 
secure  to  said  Celia  W.  Wallace  the  sum  of  twenty  thousand 
dollars  ($20,000)  upon  certain  real  estate  in  the  city  of 
Chicago,  payable  in  ten  years,  with  interest  semi-annually, 
at  eight  (8)  per  cent  per  annum.  And  whereas,  said  John  S. 
Wallace  is  also  to  pay  said  Celia  W.  Wallace  the  sum  of  six 
thousand  five  hundred  dollars  ($6500)  in  cash,  as  alimony 
to  said  Celia  W.  Wallace,  and  in  part  consideration  for  the 
release  of  dower  in  the  estate  of  said  John  S.  Wallace,  as 
well  as  for  the  maintenance  of  John  S.  Wallace,  Jr.,  the  son 
of  the  said  John  S.  and  Celia  W.  Wallace,  the  custody  and 
care  of  said  child  being  given  to  said  Celia  W.  Wallace,  and 
also  for  solicitor's  fees  and  expenses  incurred  by  said  Celia 
W.  Wallace  in  said  suit : 

"Now,  therefore,  in  consideration  of  the  foregoing  pay- 
ment, the  said  Celia  W.  Wallace  is  to  quitclaim  and  release 
all  her  dower  rights  and  interests  in  and  to  all  the  property 
of  said  John  S.  Wallace,  wherever  the  same  may  be  situated, 
and  in  consideration  of  the  foregoing  release,  and  for  the  pur- 
pose of  composing  the  differences  heretofore  existing  between 
the  aforesaid  parties,  and  to  meet  the  wishes  of  the  said  Celia 
W.  Wallace,  the  said  John  S.  Wallace  does  hereby  covenant 
and  agree  that  any  property,  real  or  personal,  of  which  he 
may  be  possessed  at  the  time  of  his  death,  shall  be  so  divided 
that  his  said  son,  John  S.  Wallace,  Jr.,  shall  have  the  same 
amount  or  portion  of  any  and  all  such  property  belonging  to 
said  John  S.  Wallace  at  the  time  of  his  decease,  as  the  said 
John  S.  Wallace,  Jr.,  would  take  under  the  law  of  Illinois 
were  said  John  S.  Wallace  to  die  intestate,  and  that  the  said 
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John  S.  Wallace,  in  any  will  now  existing  or  hereafter 
executed  by  him,  shall  insert  a  devise  or  bequest  in  form 
proper  to  render  the  same  effectual  in  favor  of  his  said  son, 
devising  and  bequeathing  to  him  at  his,  said  John  S.  Wal- 
lace's, death,  the  share  and  proportion  of  his  estate,  real  and 
personal,  hereinbefore  specified,  it  being  expressly  understood 
that  this  agreement  is  not  to  be  construed  as  the  creation  of 
a  trust  or  use,  present  or  future,  in  favor  of  said  John  S. 
Wallace,  Jr.,  upon  or  in  any  estate  which  may  now  or  here- 
after belong  to  said  John  S.  Wallace.  It  is  also  understood 
that  the  agreement  shall  in  no  way  prevent  the  said  John  S. 
Wallace  from  making  transfers,  conveyances,  sales,  or  other 
disposition  of  any  property  that  he  may  now  or  become 
hereafter  seized  or  possessed  during  his  lifetime. 

(Signed)  John  S.  Wallace,     (l.  s.)" 

The  answer  alleges  that  Celia  W.  Wallace  did,  at  the  time 
of  entering  into  said  agreement,  execute  and  deliver  to  said 
John  S.  Wallace  deeds  of  release  of  all  her  dower  right  in  all 
the  property  of  said  Wallace,  the  total  value  of  his  property 
being  about  $500,000,  and  his  real  estate  $300,000.  The 
Statute  of  Frauds  and  Perjuries  was  also  set  up. 

Upon  the  hearing  the  Superior  Court  of  Cook  county  made 
a  decree  establishing  the  claim  of  Mrs.  Kappleye  to  one-third 
of  the  estate,  as  claimed  in  her  cross-bill.  John  Seeley 
Wallace,  by  his  guardian,  appeals  from  the  decree. 

It  appears  in  the  case  that  in  the  year  1844  one  Jane 
Slover,  a  girl  of  fifteen  or  sixteen  years  of  age,  was  living  in 
the  house  of  John  Seeley  Wallace,  in  Valparaiso,  Indiana, 
employed  as  a  hired  girl  in  the  family.  Wallace  had  a  wife, 
but  no  children.  There  was  a  criminal  intimacy  between 
Wallace  and  the  girl,  and  near  the  end  of  the  year  1844  it 
was  ascertained  that  a  child  would  be  the  result.  Wallace 
made  an  arrangement  for  Jane  to  go  to  Chicago  to  give  birth 
to  the  child,  and  all  the  expenses  were  borne  by  him.  About 
the  first  of  January,  1845,  Jane  was  taken  by  her  father  to 
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Chicago,  in  pursuance  of  the  arrangement  made  by  Wallace. 
At  this  place,  on  the  7th  of  March,  1845,  the  child  was  born. 
It  was  left  there,  and  Jane  returned  to  her  friends  at  Valpa- 
raiso. A  short  time  after,  Wallace  and  his  wife  went  to 
Chicago,  where  they  obtained  the  child,  and  took  it  home 
with  them  to  Valparaiso.  The  child  was  thus  received  into 
the  family  and  thereafter  treated  as  a  lawful  child  and 
daughter,  and  as  such  grew  to  womanhood  in  the  family. 
The  name  of  Cythera  M.  Wallace  was  given  to  her,  and  an 
entry  was  made  by  Wallace,  in  his  own  handwriting,  in  the 
family  record,  that  Cythera  M.  Wallace  was  born  March  7, 
1845,  and  was  the  daughter  of  J.  S.  and  .H.  E.  Wallace.  It 
seems  to  have  been  generally  understood  at  Valparaiso  that 
she  was  an  illegitimate  child.  She  was  married  November  9, 
1864,  to  Nicholas  B.  Eappleye.  Jane  Slover  married  about 
a  year  after  the  birth  of  the  child,  and  afterwards  went  to 
Kansas.  Wallace,  who  had  removed  to  Chicago,  died  intes- 
tate in  December,  1878,  leaving  an  estate  of  the  value  of 
between  $300,000  and  $400,000,  and  two  legitimate  children, 
Frank  E.  and  John  S.,  by  his  second  and  third  wives.  There 
was  no  question  as  to  the  execution  of  the  two  writings  set 
out  in  the  pleadings,  and  the  release  of  dower. 

Mr.  H.  B.  Hurd,  for  the  appellant : 

As  to  the  great  caution  and  distrust  the  parol  evidence  of 
parties'  relatives  is  to  be  received  in  cases  of  this  kind,  coun- 
sel cited  Stewart  v.  Robertson,  2  L.  E.  (2  Scotch  and  Divorce 
App.)  494;  Roxburgh  v.  Watson,  7  McPher.  21;  Floyd  v. 
Calvert,  53  Miss.  37;  Marshall  v.  Peck,  91  111.  187. 

At  most  the  evidence  shows  no  more  than  an  expression  of 
an  intention  on  the  part  of  Wallace,  with  which  the  parties 
rested  content.  Mannsell  v.  White,  4  House  of  Lords  cases, 
1039. 

If  the  terms  of  the  alleged  contract  are  uncertain  or  am- 
biguous, or  not  made  out  by  satisfactory  proofs,  a  specific 
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performance  will  not  be  decreed.  Story's  Eq.  Jur.  sees.  764, 
767,  769 ;  Graham  v.  Graham,  Exr.  34  Pa.  475 ;  Semmes  v. 
Worthington,  38  Md.  298 ;  Harder  v.  Harder,  2  Sandf.  Ch. 
19;  McClure  v.  McClure,  1  Pa.  374;  Johnson  v.  Habbell,  2 
Stockt.  332 ;  Mundorff  v.  Kilboume,  4  Mel.  459 ;  Stein  v. 
Nort/i,  3  Yeates,  324;  Sitton  v.  £/«^?,  65  Mo.  297;  Galbraith 
v.  Galbraith,  5  Kan.  402 ;  TFaZpoZe  v.  Orford,  3  Ves.  Jr.  420 ; 
Smith  v.  Crandall,  20  Md.  500  ;  Pi##  v.  Corder,  12  Leigh,  69  ; 
Smith's  Leading  Cases  in  Equity,  vol.  1,  pt.  2,  (note  to  Lester 
v.  Foxcraft,)  1042;  Gould  v.  Mansfield,  103  Mass.  408;  Pw- 
ceZZ  v.  Miner,  4  Wall.  517. 

Nor  except  to  subserve  the  ends  of  justice,  and  the  court 
is  satisfied  that  the  application  to  it  is  fair,  just  and  reason- 
able in  every  respect,  founded  on  sufficient  consideration, 
and  without  doubt  on  the  proof  as  to  any  of  its  terms  and 
motives.  Story's  Equity,  sec.  769 ;  Semmes  v.  Worthington, 
38  Md.  298 ;  Gosse  v.  Jones,  73  111.  508  ;  Alexander  v.  Hoff- 
man, 70  id.  114;    Beach  v.  Dyer,   93  id.  295;    Cusey  v.  Hall, 

81  id.  160  ;  Bowman  v.  Cunningham,  78  id.  48  ;  Ralls  v.  Ralls, 

82  id.  243. 

There  must  be  mutuality.  Sutherland  v.  Parkins,  75  111. 
338  ;  Semmes  v.  Worthington,  38  Md.  298  ;  Gelston  v.  Segmund, 
27  id.  343;  Marble  Co.  v.  Repley,  10  Wall.  359;  Smith  v. 
Crandall,  20  Md.  500. 

All  the  acts  of  part  performance  relied  upon  to  take  the 
case  without  the  operation  of  the  Statute  of  Frauds,  must 
have  been  performed  on  the  faith  of  the  contract.  The  acts 
done  must  be  of  a  substantial  nature,  and  such  that  the 
party  would  suffer  an  injury  amounting  to  a  fraud  by  the 
refusal  to  execute  the  agreement.  Story's  Equity,  sec.  762 ; 
Semmes  v.  Worthington,  38  Md.  298;  Sitton  v.  Shipp,  65  Mo. 
297 ;  Galbraith  v.  Galbraith,  5  Kan.  402  ;  Goidd  v.  Mansfield, 
103  Mass.  408;   Caton  v.  Caton,  L.  E.  1  Ch.  137. 

The  contract  between  the  deceased  and  Celia  W.  Wallace 
in  favor  of  the  complainant,  is  a  bar  to  the  relief  sought. 
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Messrs.  Lawrence,  Campbell  &  Lawrence,  and  Messrs. 
Lyman  &  Jackson,  also  for  the  appellant : 

Courts  will  not  sustain  even  a  deed  based  upon  an  adulter- 
ous intercourse  carried  on  in  the  home  of  the  wife  between 
the  husband  and  a  female  servant.  Per  Lord  Hardwicke,  in 
Priest  v.  Parrott,  2  Yes.  Sen.  160.  And  will  not,  in  any  case, 
enforce  a  mere  parol  contract  based  upon  unlawful  intercourse 
between  the  sexes.  Kyne  v.  Moore,  1  Sim.  &  Stu.  62 ;  Mat- 
thew v.  L e,  1  Madd.  300  ;  Beaumont  v.  Reese,  8  Adol.  &  E. 

N.  S.  485,  (55  E.  C.  L.  483.) 

To  authorize  a  decree  of  specific  performance  there  must 
be  a  valuable,  as  distinguished  from  a  good  or  moral,  con- 
sideration for  the  contract.  Colman  v.  Sarrell,  1  Ves.  Jr.  50  ; 
Vasser  v.  Vasser,  23  Miss.  382;  Peacock  v.  Monk,  1  Mad.  Ch. 
413;  1  Yes.  Sen.  133;  Underwood  v.  Hitchcock,  id.  280; 
Minturn  v.  Seymour,  4  Johns.  Ch.  500 ;  Bland  v.  Cord,  2  H. 
&  G.  100;  Wadhams  v.  Gay,  73  111.  415;  Hoig  v.  Adrian 
College,  83  id.  267.  Counsel  insisted  at  length  there  was  no 
consideration  here. 

If  part  of  the  consideration  be  illegal  or  immoral,  a  specific 
performance   will   be   refused.      Featherstone  v.   Hutchinson, 
Cro.  Eliz.  199  ;    Waite  v.  Jones,  1  Bing.  (N.  C.)  662  ;  Shackell 
v.  Rosier,   2  id.   646;    Howden  v.  Haigh,   11  A.  &  E.   1036; 
Barton  v.  Port  Jackson  Plank  Road  Co.  17  Barb.  597;  Roby 
v.  West,  4  N.  H.  285  ;   Carleton  v.  Nitcher,  5  id.  196  ;   Carleton 
v.  Woods,  8  Foster,  296 ;  Collins  v.  Murell,  2  Mete.  (Ky.)  584 
Baldwin  v.  Palmer,  6  Seld.  232;  Pettit  v.  Pettit,  32  Ala.  288 
Rose  v.  Truax,  21  Barb.  361 ;  Filson  v.  Harris,  5  Barr,  452 
Crawford  v.  Morrell,   8  Johns.   196 ;   Chandler  v.  Johnson,  39 
Ga.  85. 

Statute  of  Frauds — part  performance.  1  Story's  Equity, 
sec.  762,  citing  Caton  v.  Caton,  L.  K.  1  Ch.  App.  127;  Phil- 
lips v.  Thompson,  1  Johns.  Ch.  131 ;  Semmes  v.  Worthington, 
38  Md.  298 ;  Frame  v.  Dawson,  14  Yes.  387. 
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Mr.  Wallace's  agreement  with  Mrs.  Celia  W.  Wallace  was 
valid.  Jones  et  ux.  v.  Martin,  3  Aust.  882 ;  Logan  y.  Wein- 
holt,  7  Bligh,  53 ;  Johnson  v.  Hubbell,  10  N.  J.  Eq.  335 ; 
Izard  v.  Izard,  1  Dessan,  116  ;  Wright  v.  Linsley,  30  Mo.  40  ; 
Gupton  v.  Gupton,  47  id.  396;  Van  Dyne  v.  Vreeland,  11 
N.  J.  Eq.  370;  Sutton  v.  Hay  den,  62  Mo.  101;  Davison  v. 
Davison,  13  N.  J.  Eq.  251 ;  Ridley  v.  Ridley,  11  Jur.  N.  S.  475  ; 
Parsed  v.  Stryker,  41  N.  Y.  485 ;  Laffers  v.  flfeaw,  3  Giff.  602. 

Messrs.  Eldredge  &  Tourtellotte,  also  for  the  appellant, 
after  discussing  the  evidence  at  considerable  length,  and  its 
insufficiency,  and  making  various  points  against  the  right  to 
the  relief  sought,  referred  to  the  following  authorities  in 
general :  Graham  v.  Graham,  34  Pa.  St.  475 ;  Semmes  v. 
Worthington,  38  Md.  298;  Stein  v.  North,  3  Yeates,  324; 
Sitton  v.  Shipp,  65  Mo.  297 ;  Galbraith  v.  Galbraith,  5  Kan. 
40;  Pigg  v.  Corder,  12  Leigh,  69;  Purcell  v.  Miner,  4  Wall. 
517 ;  Andreas  v.  Andreas,  28  Ala.  43 ;  Perkins  v.  Wright,  3 
Harr.  &  J.  324;  Caton  v.  Cafcm,  L.  E.  1  Ch.  137;  Gosse  v. 
Jones,  73  111.  508 ;  Beach  v.  Dz/er,  93  id.  295 ;  Casey  v.  Hall, 
81  id.  160;  Mercery.  Stark,  1  Miss.  451;  Story's  Eq.  Jur. 
sees.  751,  764,  770. 

Mr.  W.  C.  Goudy,  for  the  appellees,  made  the  following 
among  various  other  points  : 

A  contract  between  the  father  of  an  illegitimate  child  with 
the  mother  for  its  support,  education  and  right  of  inherit- 
ance, based  on  the  consideration  that  the  father  is  liable  for 
the  maintenance  of  the  child  and  for  damages,  and  the 
promise  of  the  mother  to  surrender  the  custody  of  the  child 
to  the  father,  is  a  valid  contract.  Dalton  v.  State,  6  Blackf. 
401 ;  Allen  v.  Davison,  16  Ind.  417 ;  Hook  v.  Pratt,  78  N.  Y. 
376 ;  Bunn  v.  Winthrop,  1  Johns.  Ch.  337 ;  Ridley  v.  Ridley, 
11  Jur.  N.  S.  475. 

That  the  consideration  of  the  contract  is  good :  1  Parsons 
on  Contracts,   427 ;   Chitty  on  Contracts,  734 ;  Travinger  v. 
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McBumey,  5  Cow.  253 ;  Gray  v.  Mathias,  5  Yes.  286 ;  Hall  v. 
Palmer,  3  Hare,  532 ;  Jennings  v.  Brown,  9  Mees.  &  Wels. 
495  ;  Binnington  v.  Wallis,  4  Barn.  &  Aid.  650  ;  Allen  v.  State, 
4  Blackf.  125;  Abshire  v.  Mather,  27  Ind.  282;  Thompson  v. 
Nelson,  28  id.  433 ;  Coleman  v.  i^ram,  3  Scam.  378 ;  Wright 
v.  Bennett,  2  Gilm.  590. 

The  agreement  for  the  custody  of  the  child  is  valid,  and  it 
is  a  consideration,  even  if  by  parol,  or  by  unsealed  writing. 
Dumain  v.  Gwynne,  10  Allen,  270;  Curtis  v.  Curtis,  5  Gray, 
535;  Van  Dyne  v.  Vreeland,  11  N.  J.  Eq.  370;  Sutton  v. 
Hayclen,  62  Miss.  101 ;  In  re  Mitchell,  B.  M.  Charl.  496 ; 
In  re  Murphy,  12  How.  Pr.  513 ;  Hurd's  Habeas  Corpus,  540. 

A  man  may  bind  himself  to  dispose  of  his  estate  in  a  par- 
ticular way,  and  it  will  be  enforced  against  his  heirs  after  his 
death.  Leeders  v.  Anstry,  4  Yes.  501 ;  Laffers  v.  Maw,  3 
Giff.  592;  Prole  v.  Soady,  2  id.  1 ;  Hammer  shy  v.  DeBiel, 
12  CI.  &  F.  45  ;  L.  B.  19  Eq.  174 ;  L.  B.  15  Eq.  121 ;  10  N.  J. 
335;   3Sandf.Ch.  306;  41N.Y.  485;   30  Mo.  396;  47  id.  40. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  inquiries  arising  are,  whether  there  is  satisfactory 
proof  of  the  making  of  the  alleged  contract  set  out  in  the 
cross-bill ;  if  so,  whether  a  court  of  equity  will  decree  its 
specific  performance,  or  what  is  equivalent  thereto ;  and  if 
this  be  found,  whether  the  agreement  in  writing  of  John  S. 
Wallace,  made  April  10,  1872,  is  not  a  bar  to  any  relief  as 
against  the  appellant. 

The  proof  shows  clearly  enough  that  there  was  an  arrange- 
ment between  Wallace  and  Jane  Slover  whereby  he  was  to 
take  the  child  and  support  it,  and  bring  it  up  in  his  family, 
and  treat  it  as  his  legitimate  child.  But  was  there  in  addi- 
tion a  contract  touching  the  right  of  inheritance, — that  the 
child  should  be  an  heir  of  Wallace,  and  receive  such  share  of 
the  real  and  personal  property  as  he  might  be  possessed  of 
at  the  time  of  his  death,  as  if  she  had  been  the  lawful  child 
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of  himself  and  wife?  The  only  evidence  to  sustain  this 
alleged  contract  is  that  of  Jane  Slover  herself,  now  Mrs. 
Matthews,  and  Jacob  Yan  Auken,  the  uncle  of  Mrs.  Eappleye, 
and  all  resting  in  parol.  We  are  cautioned  by  the  authori- 
ties to  view  testimony  of  the  character  of  that  here  intro- 
duced, with  jealousy,  and  to  scrutinize  it  closely.  The 
language  of  Lord  Neaves  in  Roxburgh  v.  Watson,  7  McPher. 
21,  (quoted  by  Lord  Cairns  in  Steivart  v.  Robertson,  2  L.  K. 
2  Scotch  and  Divorce  App.  494,)  speaking  of  the  testimony  of 
near  relations,  is :  "It  is  incumbent  upon  the  court  to  look 
upon  such  evidence  with  great  jealousy,  and  to  weigh  it  in 
the  most  scrupulous  manner,  to  see  what  is  the  character 
and  position  of  the  witnesses  generally,  and  whether  they  are 
corroborated  to  such  an  extent  as  to  secure  confidence  that 
they  are  telling  the  truth.  Nothing  would  be  easier  than  for 
a  vicious  and  designing  woman  to  fasten  a  marriage  on  a 
man  by  the  evidence  of  her  own  relations  and  associates,  and 
this  more  particularly  when  the  man  was  dead,  and  his 
representatives  are  necessarily  at  a  great  disadvantage  in 
disproving  the  alleged  fact,  and  detecting  the  imposture." 
In  Graham  v.  Graham,  34  Pa.  St.  475,  where  there  was  a 
similar  alleged  contract,  and  attempted  to  be  sustained  by 
the  mother  and  uncle  of  the  complainant,  in  deciding  the 
case  against  the  claimant  Judge  Strong  uses  the  following- 
language :  "Such  claims  are  always  dangerous,  and  when 
they  rest  on  parol  evidence  they  should  be  strictly  scanned, 
especially  when  an  attempt  is  made,  under  cover  of  a  parol 
contract,  to  effect  a  distribution  different  from  that  which  the 
law  makes,  or  that  which  the  decedent  has  directed  by  his 
will,  should  it  meet  with  no  favor  in  a  court  of  law.  Even  if 
any  such  contract  may  be  enforced,  it  can  only  be  when  it  is 
clearly  proved,  by  direct  and  positive  testimony,  and  when 
its  terms  are  definite  and  certain.  The  danger  attendant 
upon  the  assertion  of  such  claims  requires  *  *  *  that  a 
tight  rein  should  be  held  over  them, "  etc.  The  most  strin- 
16—103  III. 
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gent  doctrines  of  the  court  should  be  applied  in  such  cases. 
Mundorff  v.  Kilboum,  4  Md.  464. 

The  deposition  of  Jane  Slover,  now  Mrs.  Matthews,  was 
taken  in  the  case  at  Joliet,  in  this  State,  March  27,  1880. 
She  testifies  that  she  went  to  Kansas  from  Valparaiso,  and 
had  resided  in  Kansas  twelve  years ;  that  "before  the  birth 
of  the  child,  and  before  I  went  to  Chicago,  I  made  an  agree- 
ment with  Mr.  Wallace  in  regard  to  the  child.  He  agreed  to 
take  the  child,  and  adopt  it  as  his  own  child,  and  care  for  it 
and  educate  it,  and  it  should  be  his  heir.  That  was  the 
agreement.  I  agreed,  under  those  circumstances,  to  give  it 
up  to  them."  She  states  that  on  inquiry  of  Mr.  Wallace 
why  he  had  done  as  he  had,  he  said  he  wanted  an  heir. 
This  is  all  her  testimony  substantially  as  to  the  making  of 
the  alleged  contract.  It  came  out  upon  her  cross-examina- 
tion that  there  was  an  affidavit  or  paper  in  relation  to  the 
matter,  which  she  had  before  signed  and  sworn  to ;  that  she 
read  this  on  the  morning  of  her  examination,  and  that  she 
read  it  on  the  day  before  two  or  three  times.  In  reply  to  the 
question  what  made  her  read  that  affidavit  so  many  times, 
her  answer  was,  "because  I  was  so  forgetful."  She  stated 
that  she  made  the  affidavit  at  Ft.  Scott ;  that  about  three 
months  before,  Mr.  Eappleye  came  to  see  her  at  Ft.  Scott ; 
that  he  was  there  three  days,  and  had  an  interview  with  her 
on  each  of  the  days,  and  says,  "can  not  tell  you  the  day  of 
the  month  that  I  first  heard  that  affidavit  read ;  think  it  was 
the  second  or  third  day  after  Mr.  Eappleye  came  to  my  house. 
He  had  it  with  him  when  he  came  from  Chicago.  Under- 
stood from  him  he  brought  it  from  Chicago  for  me  to  sign 
and  swear  to  it.  Signed  it  just  as  it  was  written.  What  was 
in  it  was  nothing  more  than  what  I  have  told  you, — just  the 
same.     It  is  what  Mr.  Wallace  promised  to  do." 

Mr.  Eappleye,  however,  testifies  as  to  this :  "I  procured 
a  paper,  with  the  signature  of  Mrs.  Matthews,  in  Fort  Scott. 
I  did  not  obtain  from  her  more  than  one  paper.     It  was 
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in  my  own  handwriting.  I  asked  the  questions,  and  she 
answered  them.  It  was  prepared  after  I  had  a  conversation 
with  her.     It  was  fore  part  of  November,  1879." 

If  Mrs.  Matthews'  statement  as  to  this  paper  writing  be 
true,  it  excites  suspicion  whether  the  testimony  she  gives 
may  not,  to  a  greater  or  less  extent,  be  drawn  from  the  writ- 
ing, rather  than  from  her  own  memory.  If  the  affidavit  or 
paper  writing  was  not  gotten  up  in  the  way  Mrs.  Matthews' 
statement  indicates,  and  she  is  mistaken  in  what  she  under- 
stood from  Kappleye,  this  would  be  in  impeachment  of  her 
memory.  If  her  recollection  is  at  fault  with  respect  to  an 
occurrence  of  only  four  or  five  months  previous,  can  we  have 
confidence  that  she  is  able  to  remember  the  particular  lan- 
guage of  a  conversation  had  thirty-five  years  before?  It 
appears,  from  the  testimony  of  Mrs.  Matthews,  that  after 
leaving  the  child  in  Chicago  she  had  never  spoken  to  it  since, 
or  had  any  communication  whatever  with  the  child,  until 
meeting  wdth  Mrs.  Kappleye  at  the  taking  of  the  deposition ; 
that  she  had  never  since  had  communication  with  Mr.  Wal- 
lace about  the  child,  and  that  she  did  not  know  that  she  had 
any  conversation  with  anybody  about  the  child  after  she  left 
it  in  Chicago,  except  with  Mr.  Yan  Auken,  at  the  time  when 
he  came  to  take  her  away  from  Chicago.  She  states  that 
when  she  discovered  the  fact  of  her  pregnancy,  "I  felt  very 
bad  about  it,"  and  that  said  promise  of  Mr.  Wallace  in  rela- 
tion to  the  child  being  his  heir,  was  made  at  the  time  of  the 
first  interview  with  him  after  such  discovery,  and  that  the 
same  promise  was  subsequently  repeated  at  different  times. 

Mr.  Yan  Auken,  the  uncle  of  Mrs.  Kappleye,  at  whose 
house  in  Joliet  Mrs.  Matthews  came  to  have  her  deposition 
taken,  and  where  Mr.  and  Mrs.  Kappleye  met  her  at  that 
time,  testifies  as  to  a  statement  made  to  him  by  Wallace 
some  time  after  the  child  was  taken  into  the  family  of  the 
latter.  It  is  proper  to  note  the  manner  in  which  the  testi- 
mony of  this  witness  as  to  an  agreement  that   "the  child 
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should  be  the  heir"  of  Wallace,  is  brought  out.  He  is  first 
asked  if  Wallace  made  any  statement  in  regard  to  any  agree- 
ment he  had  made  with  Jane  Slover  touching  the  child,  and 
if  so,  what  he  said.  The  witness  answered  that  Wallace 
came  to  see  him  at  his  house  in  Joliet,  and  said  he  had  heard 
witness  was  going  to  commence  suit  against  him,  and  that 
he  had  made  an  arrangement  with  Jane,  and  did  not  want 
witness  to  do  anything  about  it ;  that  he  and  his  wife  had 
been  after  the  child;  "they  were  going  to  adopt  it  and  bring 
it  up  as  their  own,  and  no  one  would  know  anything  about 
it  except  a  few  that  were  living  at  Valparaiso,  and  he  said 
that  he  wanted  it  for  an  heir  to  his  property ;  he  had  no  other 
heir  but  her,  and  he  wanted  the  child — he  wanted  it  as  heir 
to  his  property. "  After  then  being  asked  what  Wallace  said 
Jane  agreed  to  do,  and  answering  that  Wallace  said  that  Jane 
had  agreed  to  let  him  have  the  child,  the  witness  is  asked : 
"Now,  what  did  he  (Wallace)  say  that  he  had  agreed  to  do?" 
Witness  answered :  "He  said  he  had  agreed  to  take  the  child 
and  bring  it  up  as  his  own, — to  educate  it  and  treat  it  as  his 
own  child,  and  he  wanted  it  as  heir  to  his  property ;  that  is 
the  only  heir  that  he  had ;  that  his  wife  had  no  children,  and 
she  probably  never  would  have."  But  all  this  failing  to  come 
up  to  a  contract  that  the  child  should  be  the  heir  of  Wallace, 
witness  is  then  asked:  "Do  I  understand  you  to'say  that  he 
had  agreed  with  Jane  that  the  child  should  be  his  heir?"  and 
he  answers,  "Yes,  sir,  and  Jane  told  me  so."  Words  thus  put 
into  the  mouth  of  a  witness  are  less  satisfactory,  as  decla- 
rative of  the  truth,  than  would  have  been  his  unprompted 
utterance.  The  particular  agreement  thus  suggested  is  sub- 
sequently repeated  by  the  witness.  He  was  eighty  years  old, 
and  testifying  to  a  conversation  had  thirty-five  years  before. 
The  foregoing  is  substantially  all  the  testimony  of  this  wit- 
ness as  to  the  alleged  contract. 

The  testimony  of  Skinner,  the  clerk  of  Wallace  at  Valpa- 
raiso, and  an  intimate  friend,  is  introduced,  of  statements  of 
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Wallace,  but  it  shows  nothing  of  the  alleged  contract  to  make 
the  child  an  heir.  He  testifies  to  conversations  with  Wallace 
near  the  time  the  child  was  born,  and  afterward,  in  regard 
to  the  child,  and  the  testimony  is  no  more  than  that  Wallace 
said  that  the  child  should  never  want  for  anything;  that 
he  would  take  it  as  his  own  and  adopt  it ;  that  if  the  child 
lived,  the  time  would  be  when  it  would  be  worth  more 
than  all  the  Slovers,  and  that  his  wife  was  satisfied  with 
the  arrangement  that  the  child  should  be  there  as  his  and 
her  child. 

The  paper  writing  of  February  27,  1877,  given  by  Wallace 
to  Mrs.  Eappleye,  comes  short  of  showing  the  alleged  con- 
tract. So,  as  before  observed,  the  evidence  for  the  establish- 
ment of  the  alleged  contract  to  make  the  child  an  heir,  or 
give  to  it  any  property,  rests  solely  upon  the  testimony  of 
the  mother  and  uncle,  and  it  is  detailed  above,  substantially. 
Considering  the  relationship  of  these  witnesses,  the  manner 
in  which  their  testimony  is  educed,  the  improbability,  from 
the  lapse  of  time  of  thirty-five  years,  the  subject  meanwhile, 
not  having  been  called  to  the  attention,  of  being  able  to 
testify  with  a  reliable  degree  of  accuracy  as  to  the  use,  in  a 
conversation  occurring  so  long  before,  of  particular  phrases 
wmich  are  relied  on  here  for  establishing  a  case,  such  as  "it 
should  be  made  an  heir, "  or  "he  would  make  it  an  heir, "  and 
the  rule  with  respect  to  all  verbal  admissions  that  the  evi- 
dence as  to  them,  being  the  mere  repetition  of  oral  statements, 
ought  to  be  received  with  great  caution,  it  must  be  allowed 
that  the  testimony  of  these  witnesses  should  be  received  with 
distrust  as  to  the  particular  form  of  expression  testified  to. 
Aside  from  what  these  witnesses  testify,  the  acts  and  declara- 
tions of  Wallace  do  not  favor  his  having  made  the  particular 
contract  which  the  cross-bill  alleges,  that  he  would  make  the 
child  his  heir.  In  his  several  conversations  had  with  his 
intimate  friend,  Skinner,  about  the  time  the  child  was  born, 
and  after,  in  which  he   seemed  to   have   expressed  himself 
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freely  in  regard  to  what  he  was  going  to  do  for  the  child, 
there  is  no  hint  of  such  a  contract. 

It  appears  that  on  the  3d  day  of  February,  1865,  within 
three  months  of  the  marriage  of  Mrs.  Eappleye,  Wallace  con- 
veyed a  piece  of  property  in  Chicago  to  a  trustee  for  her 
benefit,  the  deed  reciting  that  he  was  "desirous  of  providing 
reasonably  for  his  beloved  daughter."  This  property  the 
trustee  subsequently,  at  the  request  of  the  cestui  que  trust  and 
Wallace,  conveyed  to  one  Derby,  and  he  conveyed  it  to  Wallace, 
and  on  the  same  day  Wallace  made  a  conveyance  of  a  lot  in 
Chicago  to  the  former  trustee  for  the  benefit  of  Mrs.  Eappleye, 
the  deed  containing  the  same  recital  as  the  former  one. 
Subsequently,  on  September  14,  1865,  he  conveyed  to  Mrs. 
Eappleye  another  lot  in  Chicago,  upon  Wabash  avenue,  with 
a  residence  upon  it.  This  would  seem  to  be  rather  an  indi- 
cation of  a  moral  feeling  on  the  part  of  Wallace  that  he 
should  make  a  reasonable  provision  for  Mrs.  Eappleye,  and 
that  what  he  did  was  a  discharge  of  what  he  should  do  in  the 
way  of  making  a  reasonable  provision  for  her.  The  property 
conveyed  seems  to  have  been  of  the  value  of  about  $12,000. 
It  is  said  that  similar  arrangements  were  made  for  the  other 
children,  and  the  provisions  for  all  were  nearly  equal.  We 
discover  nothing  in  the  record  as  showing  provision  for  other 
children  except  a  deed  from  one  Andrews  to  Sarah  M.  Wal- 
lace, the  second  wife  of  Wallace,  of  property  in  Chicago,  of 
date  May  14,  1858,  and  a  quitclaim  deed  of  his  interest  in 
the  property  from  Wallace  to  Frank  E.  Wallace,  dated  April 
28,  1874,  and  a  deed  from  Wallace  to  a  trustee,  of  property 
in  Chicago,  in  consideration  of  marriage  about  to  be  consum- 
mated with  Celia  Whipple,  the  third  wife,  in  trust  for  Celia 
Whipple  for  life,  remainder  to  any  children  of  her  by  Wallace. 
These  deeds  at  least  contain  no  such  recital  as  to  providing 
reasonably  for  the  children  as  does  that  for  the  benefit  of 
Mrs.  Eappleye. 
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The  paper  writing  of  February  27,  1877,  given  by  Wallace 
to  Mrs.  Eappleye,  would  seem  to  have  been  framed  as  much 
in  the  interest  of  Mrs.  Eappleye  as  the  facts  would  allow, 
and  that  contains  no  trace  of  the  alleged  contract.  The 
writing  was  drawn  by  a  lawyer  who  testifies  in  the  case,  and 
to  the  conversation  Wallace  had  with  him  at  the  time  upon 
the  subject,  in  which  there  is  no  statement  of  any  such  con- 
tract as  is  alleged.  What  Wallace  said  to  the  witness  was, 
that  he  had  agreed  to  adopt  the  child,  and  had  adopted  her. 
The  written  instrument  which  Wallace  executed  to  Celia  W. 
Wallace,  April  10,  1872,  does  not  accord  with  there  being 
such  a  contract  in  existence. 

It  is  unnatural,  in  the  circumstances,  that  there  should 
have  been  made  a  binding  contract  such  as  is  alleged,  under- 
stood and  designed  by  the  parties  as  being  such,  and  the 
likelihood  being  that  if  anything  was  said  as  to  the  heirship 
of  the  child,  it  amounted  at  most  but  to  words  of  expectation. 
The  discovery  of  her  condition  of  pregnancy  alarmed  and 
distressed  the  girl.  The  impending  calamity  of  the  exposure 
of  her  shame,  and  having  an  illegitimate  child  upon  her 
hands,  stood  vividly  before  her,  and  at  the  first  interview 
afterward  had  with  Wallace,  provision  was  made  to  meet  the 
approaching  event.  It  was  arranged  that  the  girl  should  go 
away  to  a  distant  city  for  her  confinement ;  that  Wallace 
should  come  to  take  the  child  home,  and  bring  it  up  in  his 
own  family, — should  adopt  it.  Must  we  not  reasonably 
believe  that  this  was  all  of  the  arrangement,  substantially  ? 
It  was  at  this  interview  Mrs.  Matthews  says  the  alleged  con- 
tract was  made.  It  was  not  the  future  of  the  child  as  to  its 
right  of  inheritance  which  was  the  trouble  and  was  to  be 
provided  for,  but  it  was  the  present  situation, — relief  in 
respect  of  that  was  the  pressing  need,  and  was  what  was  to 
be  provided  for.  We  can  not  suppose  the  unborn  child's 
right  of  inheritance  was  in  the  thoughts  of  the  parties,  and 


248  Wallace  v.  Eappleye  et  al.  [June 

Opinion  of  the  Court. 

it  is  hard  to  believe  there  was  intentionally  a  binding  con- 
tract entered  into  securing  it. 

This  court  has  said :  "A  court  of  equity  should  not  in  any 
case  decree  a  specific  performance,  and  divest  the  owner  of 
land  of  his  title,  except  upon  clear  proof. "  Carver  v.  Las'ater, 
36  111.  194,  and  Gosse  v.  Jones,  73  id.  509. 

This  rule  as  to  the  degree  of  proof  in  such  case  of  a  verbal 
contract  affecting  land,  that  it  should  be  clear  and  conclusive, 
is  familiar.  In  Semmes  v.  Worthington,  38  Md.  298,  it  was 
said,  in  such  a  case  "the  proof  must  be  clear  and  explicit, 
leaving  no  room  for  reasonable  doubt, "  and  see  Purcell  v. 
Miner,  4  Wall.  517,  that  the  complainant  "should  be  held 
rigidly  to  full,  satisfactory  and  indubitable  proof."  In  Wal- 
pole  v.  Oxford,  3  Yes.  419,  the  Lord  Chancellor  laid  it  down 
as  a  general  proposition  that  all  agreements,  in  order  to  be 
executed  in  a  court  of  equity,  must  be  certain  and  defined, 
equal  and  fair,  and  proved  in  such  manner  as  the  law 
requires,  and  that  it  was  enough  to  doubt  in  such  respect  to 
refuse  relief. 

We  can  not  say  that  the  alleged  contract  is  established  to 
the  exclusion  of  a  serious  doubt,  and  with  that  satisfactory 
proof  which  is  required  by  courts  of  equity  in  decreeing  spe- 
cific performance  of  contracts  required  by  the  Statute  of 
Frauds  to  be  in  writing. 

But  were  the  existence  of  the  contract  established  by  satis- 
factory proof,  specific  performance  will  not  be  decreed  of 
course.  This  is  not  a  matter  of  right  in  the  party,  but  a 
matter  of  sound  discretion  in  the  court,  which  withholds  or 
grants  relief  according  to  the  circumstances  of  each  particu- 
lar case.  (1  Story's  Eq.  Jur.  sec.  742 ;  Gosse  v.  Jones,  73 
111.  509.)  To  make  a  contract  the  basis  of  a  decree  for 
specific  performance,  it  must  be  certain,  fair  and  just  in  all 
its  parts,  and  be  founded  upon  a  valuable  consideration. 
1  Story's  Eq.  Jur.  sec.  769. 
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The  only  significance  of  a  contract  to  make  one  an  heir  is 
in  securing  a  right  to  property.  But  what  is  the  amount  of 
the  property  involved  in  such  a  contract  ?  How  much  intes- 
tate estate  will  be  left  to  be  inherited?  Such  a  contract 
existing,  suppose  Wallace  in  his  lifetime  had  given  away  his 
property,  or  made  a  will  of  it  all  to  his  two  lawful  children  or 
to  others,  would  that  have  consisted  with  the  right  under  the 
contract  ?  And  if  not,  how  much  of  his  property  might  he 
have  given  or  devised  away,  and  how  much  must  he  have 
retained  to  satisfy  the  contract?  The  contract  would  be 
uncertain  as  to  the  amount  of  property  reached  by  it.  This 
is  a  circumstance  to  be  considered  in  the  exercise  of  the  dis- 
cretion of  the  court  as  to  decreeing  specific  execution. 

As  respects  consideration  so  far  as  the  unlawful  cohabita- 
tion might  have  entered  into  it,  that  would  not  support  the 
contract.  An  agreement  in  consideration  of  future  illicit 
cohabitation  between  the  parties  is  void,  and  past  cohabita- 
tion does  not  form  an  adequate  consideration  for  a  promise 
not  under  seal.  Chitty  on  Contracts,  734 ;  1  Story's  Eq.  Jur. 
sec.  296. 

Although  agreements  under  seal  which  import  a  consider- 
ation have  been  sustained  in  such  cases  of  jjast  cohabitation, 
yet  in  Priest  v.  Parrott,  2  Yes.  Sr.  160,  in  a  case  of  adulter- 
ous intercourse,  such  as  here,  there  was  refusal  to  sustain 
even  such  an  agreement  under  seal.  An  unlawful  inter- 
course had  taken  place  there  between  a  married  man  and  a 
servant  in  his  own  family,  and  he  had .  given  her  a  deed  to 
secure  an  annuity,  and  Lord  Hardwicke  refused  to  recognize 
its  validity.  In  his  opinion  given,  after  adverting  to  instances 
where  such  agreements  had  been  sustained,  he  observes : 
"But  I  know  no  case  where  the  court  has  given  countenance 
to  these  sort  of  bonds  in  a  case  of  a  married  man,  she  (the 
woman  involved)  knowing  it.  That  differs  the  case,  because 
persons  wrho  submit  to  a  temptation  of  that  sort  are  without 
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excuse ;  they  know  absolutely  they  are  doing  a  wrong  which 
can  not  be  recovered  or  healed,  and  which  occasions  mischief 
to  families.  *  *  *  Had  she  not  known  that  he  was 
married,  or  if  the  wife  was  at  a  distance,  or  if  any  imposition 
was  proved  on  her,  it  would  be  a  different  thing ;  but  nothing 
of  that  appears  in  this  case.  She  entered  into  the  family 
knowing  it,  and  continued  so  as  to  occasion  a  separation; 
and  this  court  ought  to  endeavor  to  preserve  virtue  in  fami- 
lies." In  the  case  of  Kyne  v.  Moore,  1  Sim.  &  St.  61,  Vice- 
Chancellor  Leach  upheld  such  a  bond  where  it  made  pro- 
vision for  the  children  of  the  adulterous  intercourse  as  well 
as  for  the  woman,  and  in  this  respect  of  children,  distin- 
guished the  case  from  that  of  Priest  v.  Parrott,  and  criticised 
the  ground  of  the  distinction  in  the  latter  case  as  to  a  mar- 
ried man. 

Which  of  the  two  cases,  so  far  as  they  differ,  lays  down  the 
better  rule  in  the  case  of  an  agreement  under  seal,  it  is  not 
necessary  to  determine  for  the  purpose  of  the  present  case, 
which  is  one  of  a  verbal  promise,  as  all  the  authorities  agree 
that  a  verbal  promise  will  not  be  enforced  when  given  for 
illicit  cohabitation. 

There  must  have  been  a  valuable,  as  distinct  from  a  good 
or  moral,  consideration  for  the  contract  to  entitle  it  to  be 
specifically  executed.  In  Vasser  v.  Vasser,  23  Miss.  382,  the 
court  say:  "To  render  a  contract  for  the  purchase  and  sale 
of  property  (such  as  the  agreement  under  examination) 
obligatory,  it  is  essential  that  there  should  be  a  considera- 
tion of  value  paid  to  the  party  against  whom  it  is  to  be 
enforced.  A  consideration  founded  upon  blood,  or  natural 
love  and  affection,  will  not  be  sufficient."  And  see  1  Story's 
Eq.  Jur.  sec.  7936. 

A  promise  for  the  support  of  the  child  would  be  sustained 
because  of  the  legal  liability  for  such  support.  But  Wallace 
himself  rendered  the  support,  and  satisfied  his  whole  legal 
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liability  upon  that  score.  The  promise  to  make  the  child  an 
heir  was  something  over  and  beyond  support.  There  was  no 
legal  liability  to  make  it  an  heir,  or  moral  obligation,  so  that 
there  was  no  such  legal  liability,  or  even  moral  obligation,  to 
support  that  promise. 

We  see  nothing  in  the  case  which  can  plausibly  be  claimed 
as  being  in  the  way  of  a  valuable  consideration,  more  than 
the  giving  up  the  child  to  Wallace.  Was  this,  under  the  cir- 
cumstances, a  valuable  consideration  ?  To  make  it  such,  it 
must  have  been  something  of  benefit  to  Wallace,  or  of  detri- 
ment to  the  mother.  But  instead  of  being  beneficial  to 
Wallace,  the  taking  into  his  own  family  and  bringing  up  of 
the  child  must  have  been  to  him  a  great  inconvenience.  To 
Jane  Slover,  in  her  situation,  it  would  seem  to  have  been 
rather  a  favor  than  otherwise — that  she  actually  received  a 
benefit,  rather  than  suffered  a  detriment,  from  Wallace  tak- 
ing upon  himself  the  care  and  support  of  the  child.  Is  not 
this  the  proper  judgment  to  be  passed  upon  this  transaction, 
viewed  in  the  respect  of  constituting  a  valuable  consideration 
as  basis  for  specific  performance  ?  We  do  not  think  there  is 
that  in  the  case  which  should  be  recognized  in  a  court  of 
chancery  as  a  sufficiently  valuable  consideration,  within  the 
requirement  of  its  rule  in  such  respect. 

The  suggestion  is  made  that  there  was  a  legal  liability  to  a 
bastardy  prosecution  for  the  support  of  the  child,  and  to  an 
action  for  damages, — that  there  was  a  settlement  and  release 
of  such  liability,  and  that  this  made  a  sufficient  considera- 
tion. It  is  sufficient  to  say  that  nothing  of  this  kind  appears 
in  the  record.  There  is  no  evidence  whatever  respecting  any 
such  settlement  or  release,  or  that  such  liability  was  in  the 
minds  of  the  parties  at  all.  Whatever  of  legal  liability  there 
was  in  the  matter,  remained  subject  to  be  enforced  after  the 
contract  as  well  as  before.  The  contract  would  have  been 
no  bar. 
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We  are  of  opinion,  too,  there  has  not  been  the  part  per- 
formance here  which  is  required  in  order  to  take  an  oral 
contract  out  of  the  operation  of  the  Statute  of  Frauds.  The 
contract  being  verbal,  it  is  void  by  the  Statute  of  Frauds,  and 
a  court  of  equity  interferes  to  enforce  such  a  contract  only 
where  there  have  been  %such  acts  of  performance  by  the  party 
asking  relief  that  he  would  suffer  an  injury  amounting  to  a 
fraud  by  the  refusal  to  execute  the  agreement.  In  Caton  v. 
Catori,  1  Law  Eep.  1  Ch.  App.  137,  Lord  Cranworth,  speak- 
ing of  parol  contracts  for  sale  of  land,  observed  that  the 
right  to  relief  in  such  cases  rests  not  merely  on  the  contract, 
but  on  what  has  been  done  in  pursuance  of  the  contract,  and 
to  prevent  a  fraud.  In  Setton  v.  Slivpp,  65  Mo.  297,  the  court 
say:  "Courts  of  equity,  when  called  on  to  decree  a  specific 
performance  of  an  alleged  parol  agreement,  are  asked  to 
exercise  an  extraordinary  jurisdiction.  They  must  be  well 
satisfied  of  the  existence  and  character  of  the  agreement,  and 
will  always  look  to  the  substantial  justice  of  the  case.  They 
must  be  satisfied  that  any  resistance  to  the  completion  of  the 
agreement  alleged  and  proved  would  operate  as  a  fraud  on 
the  other  party."  In  Frame  v.  Dawson,  14  Ves.  387,  speak- 
ing of  such  acts  of  performance,  the  Master  of  the  Eolls  said, 
the  acts  done  must  be  such  "that  the  party  would  suffer  an 
injury  amounting  to  a  fraud  by  the  refusal  to  execute  the 
agreement."  And  see  Phillips  v.  Thompson,  1  Johns.  Ch. 
148 ;  1  Story's  Eq.  Jur.  sec.  761. 

There  is  another  rule  in  this  connection,  that  the  acts  done 
should  clearly  appear  to  have  been  done  solely  with  a  view 
to  the  particular  agreement  sought  to  be  enforced,  and  upon 
the  faith  of  such  agreement.  The  rule  upon  the  subject  is 
expressed  in  Story's  Eq.  Jur.  sec.  762,  as  follows :  "In  order 
to  make  the  acts  such  as  a  court  of  equity  will  deem  part 
performance  of  an  agreement  within  the  statute,  it  is  essen- 
tial that  they  should  clearly  appear  to  be  done  solely  with  a 
view  to  the  agreement  being  performed ;  for  if  they  are  acts 
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which  might  have  been  done  with  other  views,  they  will  not 
take  the  case  out  of  the  statute,  since  they  can  not  properly 
be  said  to  be  done  by  way  of  performance  of  the  agreement. " 
Chancellor  Kent  says,  in  Phillips  v.  Thompson,  1  Johns.  Ch. 
131 :  "It  is  well  settled  that  if  a  party  sets  up  part  perform- 
ance to  take  a  parol  contract  out  of  the  statute,  he  must  show 
acts  unequivocally  referring  to  and  resulting  from  that  agree- 
ment,— such  as  the  party  would  not  have  done  unless  on 
account  of  that  very  agreement,  and  with  a  direct  view  to  its 
performance ;  and  the  agreement  set  up  must  appear  to  be 
the  same  with  the  one  partly  performed.  There  must  be 
no  equivocation  or  uncertainty  in  the  case."  So,  also,  in 
Semmes  v.  Worthington,  38  Md.  298,  the  court  say:  "The 
act  relied  on  as  part  performance  must  in  itself  furnish  evi- 
dence of  the  identity  of  the  contract ;  and  it  is  not  enough 
that  it  is  evidence  of  some  agreement,  but  it  must  relate  to 
and  be  unequivocal  evidence  of  the  particular  agreement 
charged  in  the  bill. " 

Now,  what  thing  to  the  injury  of  Jane  Slover  or  Mrs.  Eap- 
pleye has  been  done  upon  the  faith  of  an  agreement  to  make 
the  child  an  heir  of  Wallace,  whereby  it  would  work  a  fraud 
on  either  of  them  to  refuse  to  carry  oat  such  agreement? 
Mrs.  Eappleye  herself  certainly  has  done  nothing  on  the  faith 
of  such  an  agreement,  as  she  avers  in  her  cross-bill  that  she 
did  not  know  of  it  until  after  the  death  of  Wallace.  As  to 
Jane  Slover,  all  the  performance  on  her  part  is,  that  she  let 
Wallace  have  the  child.  This,  as  we  have  already  remarked, 
may,  in  the  circumstances,  be  reasonably  deemed  as  beneficial 
to  herself,  Jane  Slover, — that  she  let  Wallace  have  the  child 
because  she  did  not  wish  the  care  and  support  of  it,  and  not 
because  Wallace  had  made  the  particular  contract  that  the 
child  should  be  his  heir.  We  can  hardly  think  anything  was 
clone  on  the  faith  of  that  particular  agreement. 

Can  it,  then,  be  asserted  that  from  the  leaving  the  child  in 
the  custody  of  Wallace,  Jane  Slover  would  suffer  an  injury 
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amounting  to  a  fraud  by  refusal  to  execute  the  agreement  to 
make  the  child  an  heir?  What  was  done  by  Jane  Slover 
does  not,  as  the  authorities  require,  unequivocally  refer  to 
the  agreement  to  make  the  child  an  heir,  and  was  not,  we 
think,  such  as  she  would  not  have  done  unless  because  of 
such  agreement.  All  that  was  done  by  her  may  be  referred 
to,  and  finds  full  explanation  in,  the  agreement  of  Wallace  to 
take  the  child,  to  bring  it  up  in  his  own  family,  to  adopt  it. 
The  whole  manifest  purpose  of  the  transaction  was  for  the 
relief  of  Jane  Slover,  and  for  the  transfer  of  the  care  and 
support  of  the  child  from  herself  to  Wallace,  and  it  can  not 
reasonably  be  supposed  that  any  promise  as  to  heirship  of 
the  child  had  the  least  appreciable  weight  in  influencing  the 
conduct  of  Jane  Slover.  What  she  did  we  may  reasonably 
regard  was  in  view  of  other  promises  by  Wallace,  which  have 
all  been  fulfilled. 

We  do  not  think  the  acts  shown  here  are  such  as  a  court 
of  equity  will  deem  a  sufficient  part  performance  of  the  alleged 
agreement,  to  exclude  the  operation  of  the  Statute  of  Frauds. 
In  this  regard,  as  well  as  in  other  essential  respects,  the 
views  we  express  are  quite  in  harmony  with  the  decision  in 
the  recent  case  of  Anderson  v.  Madison,  in  the  English  Court 
of  Appeal,  43  L.  T.  Eep.  N.  S.  334,  and  reported  in  25 
Albany  Law  Jour.  264. 

There  is  in  this  respect  of  part  performance  and  consider- 
ation a  marked  distinction  between  the  case  at  bar  and  the 
three  cases  relied  upon  as  the  principal  authorities  on  behalf 
of  appellees,  viz :  Van  Dyke  v.  Vreeland,  13  N.  J.  Eq.  371, 
Sutton  v.  Hayden,  62  Mo.  101,  and  Allen  v.  Davison,  16  Ind. 
417.  In  the  two  former  cases  the  promises  were  to  the 
complainants  themselves,  and  were  to  the  effect  that  if 
they  would  live  with  the  defendant  in  the  one  case,  and  the 
decedent  in  the  other,  the  latter  promised  to  leave  all  their 
property  at  their  death  to  the  complainants,  and  in  consider- 
ation of  the  promises,  and  in  reliance  upon  them,  the  com- 
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plainants  lived  with  and  performed  many  years  of  very 
valuable  services  and  labor  for  the  defendant  and  the  dece- 
dent. The  similarity  in  principle  of  these  cases  with  the 
present  would  seem  to  be  only  in  the  respect  of  the  character 
of  the  promise,  and  of  indefiniteness  and  uncertainty  as  to 
the  amount  of  property  the  contract  would  carry.  In  the 
Missouri  case  the  defendant  was  the  owner  of  a  house  and 
lot  when  the  complainant  came  to  live  with  the  decedent, 
and  to  have  this  house  and  lot  conveyed  to  the  complainant 
was  all  the  relief  which  was  asked  for  under  the  contract. 
In  the  New  Jersey  case  the  bill  was  filed  in  the  lifetime  of 
the  defendant,  alleging  he  had  made  a  fraudulent  conveyance 
of  his  property  for  the  purpose  of  defeating  the  agreement, 
asking  that  the  fraudulent  conveyance  be  set  aside,  and  that 
the  real  estate  conveyed  (a  certain  farm)  be  held  to  secure 
the  benefit  of  the  agreement.  The  decision  was  upon  a 
demurrer  to  the  bill,  where  all  the  allegations  of  the  bill  were 
admitted,  and  the  demurrer  was  overruled,  and  the  complain- 
ant held  to  be  entitled  to  some  relief.  Those  cases  were 
unlike  the  present  not  only  in  the  respect  of  the  agreements 
having  been  made  with  the  complainants  themselves,  and  the 
complainants  having  rendered  many  years  of  valuable  serv- 
ices on  the  faith  of  the  agreements,  but  the  promises  made, 
although  general  in  their  terms,  to  leave  all  the  promisors' 
property  at  their  death  to  the  complainants,  yet  the  promises, 
as  sought  to  be  enforced,  respected  but  a  single  specific  piece 
of  property,  a  house  and  lot  in  the  one  case,  and  a  farm  in 
the  other  case,  thus  being  entirely  definite  as  asked  to  be 
enforced;  and  the  particular  pieces  of  property  were  both 
owned  by  the  promisors  at  the  time  the  promises  were  made, 
and  so  were  in  the  contemplation  of  the  parties  as  the  sub- 
jects of  the  promises.  In  the  proper  exercise  of  the  sound 
discretion  of  the  court  in  decreeing  specific  execution,  upon 
consideration  of  all  the  circumstances  of  each  particular  case, 
a  decree  of  specific  performance  might  well  have  been  granted 
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in  these  two  cases  cited  as  to  the  property  there  involved, 
and  be  refused  in  the  present  case  with  respect  to  an  estate 
acquired  subsequently  to  the  making  of  the  promise,  and  of  a 
magnitude  thirty-fold  greater  than  the  whole  property  owned 
by  the  promisor  at  the  time  of  the  promise,  and  which  could 
not  reasonably  have  then  been  contemplated  by  the  parties 
as  the  subject  of  the  promise. 

In  the  case  of  Allen  v.  Davison,  the  father  of  an  illegiti- 
mate child,  Davison  contracted  with  one  Simon  Phillips,  the 
father  of  the  woman  who  gave  birth  to  the  child,  that  if  Phil- 
lips would  keep  the  child  until  it  should  be  fourteen  years 
old,  Davison  would  convey  to  the  child  a  certain  piece  of 
land.  The  agreement  was  in  writing.  Phillips  kept  the  child 
for  fourteen  years,  as  he  had  agreed.  The  court  enforced 
specific  performance  of  the  agreement  for  conveyance.  Phil- 
lips had  performed  his  part  of  the  contract  in  furnishing  the 
support  of  the  child,  which  Davison,  as  father,  was  responsi- 
ble for,  and  Phillips  was  entitled  to  compensation  according 
to  the  contract, — a  quite  plain  case  for  specific  performance. 

A  contract,  to  be  specifically  executed,  must  be  fair,  just 
and  reasonable.  One  kind  of  unfairness  which  stays  the 
interference  of  the  court,  arises  where  the  enforcement  of  the 
contract  would  be  injurious  to  third  persons.  (Fry  on  Spe- 
cific Perform,  sec.  245.)  The  enforcement  of  such  contracts 
as  this  would  be  productive  of  injustice  to  others — to  the  wife 
and  lawful  children.  Had  Wallace  died  in  the  situation  he 
was  at  the  time  of  the  making  of  the  alleged  contract,  to-wit, 
without  lawful  children,  his  wife,  under  our  law,  would  have 
succeeded  to  one-half  of  his  real  estate,  and  all  his  personal 
property.  But  with  this  contract  held  valid,  the  illegitimate 
child  would  have  taken  the  whole  property,  leaving  to  the 
wife  only  her  dower  right  in  it,  and  under  the  contract,  if 
good,  the  two  lawful  children,  as  the  case  now  is,  take  only 
one-third  each,  instead  of  one-half,  which  they  would  take 
without  the  contract.     Now,  is  not  the  violation  of  the  mar- 
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riage  bed  wrong  enough  to  the  lawful  wife  ?  Can  the  puta- 
tive father  and  his  participant  in  such  conjugal  offence,  by 
arrangement  between  themselves,  thus  deprive  the  injured 
wife  and  her  lawful  children  of  their  rights  of  inheritance, 
and  bestow  them  in  whole  or  in  part  upon  the  spurious 
offspring  of  their  adulterous  intercourse  ?  And  is  a  court  of 
chancery  to  interpose  and  lend  its  assistance  for  the  carrying 
out  of  such  a  purpose  ?  To  be  sure,  as  the  event  has  turned 
out,  the  wife  herself  will  not  now  be  affected  in  her  right  of 
succession,  but  she  was  liable  to  have  been,  and  the  lawful 
children  are  affected  in  their  right  of  inheritance  in  the 
manner  named.  It  is  said  there  were  no  rights  of  inherit- 
ance existing  at  the  time  the  contract  was  made,  and  hence 
the  contract  did  not  infringe  any  such  rights ;  but  the  agree- 
ment to  make  one  an  heir  could  have  no  effect  until  the  death 
of  the  party  making  the  agreement,  so  that  at  the  time  the 
contract  was  to  come  into  operation  in  its  effect,  there  would 
be  rights  of  inheritance  in  existence  for  it  to  affect.  All  there 
was  of  the  contract  in  efficiency,  was  in  its  operation  upon 
rights  of  inheritance  when  and  at  the  time  they  arose. 

By  the  common  law  an  illegitimate  child  was  incapable  of 
inheriting  at  all.  It  is  suggested  the  reason  of  the  rule  grew 
out  of  the  feudal  law,  and  was  for  the  preservation  of  purity 
of  blood  in  the  nobility,  in  whom  the  landed  property  was  to 
be  kept.  But  Chancellor  Kent,  in  his  Commentaries,  vol.  2, 
p.  176,  quotes  Mr.  Selden  as  saying,  (note  c  to  Fortescue 
de  laud.  leg.  Aug.  Ch.  40,)  "that  not  only  the  laws  of  England, 
but  those  of  all  other  civil  States,  excluded  bastards  from  in- 
heritance, unless  there  was  a  subsequent  legitimation. "  Our 
own  statute  has  modified  the  rule  of  the  common  law  to  the 
extent  of  providing  for  legitimation  by  subsequent  marriage, 
and  allowing  the  illegitimate  child  to  inherit  from  the  mother, 
but  as  to  inheriting  as  heir  to  the  putative  father  the  rule  is 
otherwise  untouched.  The  doctrine  is  one  founded  in  public 
policy,  which  has  in  view,  as  we  conceive,  partly,  at  least, 
17—103  III. 
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the  discouragement  of  illicit  commerce  between  the  sexes, 
and  the  fostering  of  marriage  and  the  sustaining  of  the  inter- 
ests of  the  family  created  by  lawful  marriage.  There  could 
be  no  adoption  of  a  child  to  give  it  the  right  of  inheritance  at 
common  law.  There  was  no  statute  of  adoption  in  Indiana 
or  this  State  at  the  time  the  alleged  contract  was  made,  so 
the  agreement  to  adopt  had  no  force  as  giving  the  right  of 
inheritance.  We  now  have  a  statute  under  which  a  child 
may  be  adopted,  and  the  right  of  inheriting  be  given  to  it. 
But  even  under  this  statute,  where  there  are  husband  and 
wife,  the  wife's  interest,  as  respects  herself  or  her  children 
in  the  right  of  inheritance,  can  not  be  affected  by  any  act  of 
adoption  by  the  husband  alone  of  another's  child  than  their 
own,  giving  it  the  right  of  inheritance,  but  there  must  be  con- 
sent of  the  wife  thereto.  The  act  of  adoption  under  the 
statute  is  one  of  much  solemnity.  There  must  be  petition  in 
writing  for  the  purpose,  in  which  the  wife  must  join,  and  the 
adoption  must  be  authorized  by  decree  of  court.  Can  we 
allow  this  statute  of  adoption  to  be  frustrated  by  carrying 
into  execution  a  mere  verbal  agreement  of  the  husband  alone 
to  adopt  an  illegitimate  child  ?     We  think  not. 

A  similar  conclusion  in  this  respect  appears  to  have  been 
come  to  by  the  Supreme  Court  of  Iowa  in  the  case  of  Shearer 
v.  Weaver,  56  Iowa,  578.  .  It  appeared  there,  in  an  action  for 
the  partition  of  real  estate,  that  one  John  P.  Weaver  had 
taken  and  brought  up  a  child  named  Isaac  Weaver,  under  a 
contract  with  the  father  of  the  child  that  he  would  take  and 
keep  the  child  as  his  own  child,  and  would  make  him  an 
heir,  and  that  he  should  have  an  equal  share  with  the 
daughter  of  John  P.  Weaver  in  his  property.  An  adoption 
paper  for  the  adoption  of  the  child  was  afterward  executed, 
but  accidentally  was  not  recorded  until  after  the  death  of 
John  P.  Weaver,  when  it  should  have  been  recorded  before 
his  death  to  make  the  adoption  complete  under  the  statute  of 
Iowa :   that  after  the  death  of  John  P.  Weaver  defendant 
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Hawthorn  purchased  the  land  in  controversy  from  Isaac 
Weaver,  as  being  an  adopted  son  of  John  P.  Weaver.  The 
circuit  court  found  that  defendant  Hawthorn  had  no  right  in 
the  land,  that  the  articles  of  adoption  were  invalid  because 
not  executed  as  required  by  lav/,  and  not  sufficient  to  consti- 
tute Isaac  Weaver  an  heir  of  John  P.  Weaver,  and  that 
Hawthorn  was  not  entitled  to  claim  as  heir  by  virtue  of  the 
contract  mentioned.  The  Supreme  Court,  in  its  opinion 
affirming  the  judgment,  said:  "In  our  opinion  rights  of 
inheritance  can  not  be  conferred  by  a  parol  agreement. 
*  *  *  Our  statute  having  provided  specifically  the  means 
whereby  one  sustaining  no  blood  relation  to  an  intestate  may 
inherit  his  property,  the  rights  of  inheritance  must  be  acquired 
in  that  manner,  and  can  be  acquired  in  no  other  way. " 

Change  of  circumstances  may  be  regarded  in  exercising  the 
discretion  as  to  decreeing  specific  performance.  (1  Story's 
Eq.  Jur.  750  a;  Bank  of  Alexandria  v.  Lynn,  1  Pet.  376.) 
At  the  time  when  the  contract  is  alleged  to  have  been  made, 
Wallace  had  no  lawful  child ;  at  the  time  of  his  death  he  had 
two  lawful  children.  At  the  time  of  the  making  of  the  con- 
tract his  whole  property  did  not  exceed  $12,000  ;  at  his  death 
it  amounted  to  at  least  $350,000.  What  amount  of  property 
had  the  parties  reasonably  in  view  under  such  a  contract,  as 
to  be  given  by  it  ?  Would  it  be  an  amount  to  be  fixed  with 
reference  to  the  moderate  property  which  Wallace  possessed 
at  the  time  the  contract  was  entered  into,  or  the  large  estate 
which  he  left  ?  Not  what  is  the  letter  of  the  contract,  but 
what  was  reasonably  in  contemplation  in  the  making  of  such 
a  contract,  and  what  may  be  equitably  demanded  under  it  ? 
The  provision  which  Wallace  made  for  Mrs.  Eappleye  after 
her  marriage,  by  deed  of  real  estate,  in  his  expressed  desire 
to  provide  reasonably  for  her,  was  one  in  amount  which 
equalled  his  entire  property  at  the  time  the  contract  was 
made.  This  may  properly  be  considered,  and  whether,  in 
the  view  of  a  court  of  equity,  it  may  not  be  looked  upon  as  a 
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fair  fulfillment  of  the  requirement  of  such  a  contract,  as 
answering  all  just  expectations  under  it. 

Eminent  judges  have  questioned  the  wisdom  of  the  assump- 
tion by  the  court  of  chancery  of  jurisdiction  to  decree  the 
specific  performance  of  verbal  contracts  declared  void  by  the 
Statute  of  Frauds,  expressing  doubts  whether  its  exercise 
had  not  been  productive  of  more  of  harm  than  of  benefit.  We 
are  hence  admonished  to  be  slow  to  exercise  the  power  to 
carry  into  execution  the  verbal  agreement  of  a  putative  father 
to  invest  his  illegitimate  offspring  with  the  rights  of  inherit- 
ance, where  the  promise  is  not  only  in  contravention  of  the 
Statute  of  Frauds,  but  in  repugnance  with  the  statutes  of 
adoption  and  of  descent. 

But  if  a  case  for  specific  performance  were  made  out,  we 
are  of  opinion  that  the  covenant  made  by  Wallace  to  Celia 
W.  Wallace,  on  April  10,  1872,  should  be  held  a  bar  to  any 
relief  as  against  this  appellant.  By  that  covenant  with  Mrs. 
Wallace,  in  consideration  of  the  release  by  her  of  her  dower 
in  his  estate,  Wallace  agreed  that  on  his  death,  his  and  her 
son,  the  appellant,  should  receive  the  amount  or  portion  of 
Wallace's  estate  that  he  was  entitled  to  by  the  laws  of 
Illinois.  At  the  time,  and  ever,  Wallace  had  only  two  legiti- 
mate children,  the  appellant  and  Frank  E.  Wallace,  and  it 
was  the  one-half  of  the  estate  that  by  the  law  of  the  State 
descended  to  appellant,  and  which  this  covenant  secured  to 
him.  It  is.  said  that  the  estate  which  would  descend  would 
be  only  what  was  left  after  the  payment  and  discharge  of  all 
debts  and  contracts  against  it,  and  so  appellant,  as  heir, 
would  take  subject  to  the  contract  with  Jane  Slover  to  make 
her  child  an  heir.  But  this  is  mistaking  the  position  of 
appellant.  He  does  not  stand  as  a  mere  heir,  a  volunteer, 
but  he  stands  in  the  position  of  a  purchaser,  the  purchase 
price  being  Mrs.  Wallace's  right  of  dower.  Her  dower  right 
was  quite  valuable.  The  divorce  from  Wallace  being  for  his 
fault,  did  not  affect  her  dower  by  our  statute.     This  dower 
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right  she  parted  with  and  released  for  this  covenant,  securing 
to  appellant  the  portion  of  Wallace's  intestate  estate  that  he 
would  take  under  the  laws  of  Illinois. '  The  contract  with 
Jane  Slover  did  not  respect  any  property  right  which  was  to 
he  first  satisfied,  leaving  but  the  remainder  to  descend,  but  it 
was  to  constitute  one  an  heir,  to  share  as  such  in  descendible 
property  in  the  remainder  of  the  estate  after  satisfaction  of 
all  claims  against  it.  The  covenant  between  Wallace  and 
Celia  W.  Wallace  was  made  with  reference  to  heirs  known  to 
and  recognized  by  the  laws  of  Illinois, — lawful  heirs,  not  con- 
tract made  heirs.  An  heir  made  by  contract  was.  not  known 
to  the  law.  The  covenant  did  provide  that  Wallace  should 
not  devise  away  any  portion  of  appellant's  share  as  heir,  and 
it  would  be  equally  within  the  spirit  and  intent  of  the  cove- 
nant that  he  should  not  contract  it  away  by  making  another 
person  an  heir.  The  effect  would  be  the  same  to  diminish 
appellant's  portion,  whether  a  devisee  was  brought  in  by  will, 
or  a  co-heir  was  brought  in  by  contract,  to  share  in  the 
estate. 

By  the  law  of  the  State  appellant  takes  as  heir  one-half  of 
the  estate  of  Wallace.  This  contract  with  Jane  Slover,  if 
enforced,  would  take  away  from  him  one-sixth  and  give  it  to 
Mrs.  Eappleye,  as  a  co-heir,  made  such  by  the  contract.  The 
covenant  gives  security  and  protection  against  this,  and  this 
is  what  was  purchased  by  Mrs.  Wallace  by  the  release  of  her 
dower  right.  She  knew  nothing  of  this  contract  with  Jane 
Slover.  To  affect  her,  or  what  she  purchased  by  the  con- 
tract, she  must  have  had  notice  of  it.  She  not  having  notice, 
appellant  is  entitled  to  protection  against  the  contract,  as 
being  in  the  favorable  position  of  an  innocent  purchaser  for 
value,  without  notice.  Had  it  not  been  released,  the  dower 
of  Mrs.  Wallace  would  have  been  taken  out  of  the  estate,  and 
the  residue  only  distributed.  Now,  the  dower  being  released, 
the  estate  will  be  distributed  free  from  dower,  and  in  reality 
the  dower  be  distributed  as  part  of  the  estate,  so  that  if  the 
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claim  of  appellant  be  allowed,  she  will,  in  effect,  get  a  third 
part  of  Mrs.  Wallace's  dower,  and  also,  in  addition,  all  that 
was  given  to  Mrs.  Wallace  in  exchange  for  her  dower.  This 
would  not  be  equitable.  Courts  of  equity  will  not  decree  a 
specific  performance  in  a  case  where  such  a  decree  would  be 
inequitable  under  all  the  circumstances.  1  Story's  Eq.  Jur. 
sec.  769. 

Upon  the  whole  case,  all  the  circumstances  considered,  we 
are  of  opinion  that  Mrs.  Eappleye  has  not  shown  herself 
entitled  to  any  relief,  and  that  her  cross-bill  should  have  been 
dismissed. 

The  decree  is  reversed,  and  the  cause  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 

Mr.  Justice  Scott  :     I  do  not  concur  in  this  decision. 

Mr.  Justice  Mulkey,  also  dissenting. 


Ella  L.  Cowdrey  v.  Selinda  J.  Hitchcock  et  al. 

and 
Selinda  J.  Hitchcock  et  al.  v.  Ella  L.  Cowdrey. 

Filed  at  Springfield  June  19,  1882. 

1.  Will — construction  of  a  will,  by  means  of  a  decree  of  partition. 
On  a  bill  by  a  devisee  under  a  will  for  a  partition  among  the  several  devisees, 
and  for  a  construction  of  tlie  will,  a  decree  of  partition  fully  settling  the 
rights  of  the  parties  under  the  will  in  conformity  with  its  terms  is  a  construc- 
tion of  the  will  and  its  various  parts,  as  that  is  necessarily  involved  in  deter- 
mining such  rights. 

2.  Same — renunciation  by  the  widow — what  amounts  to  an  election. 
The  statute  points  out  the  mode  by  which  a  widow  may  renounce  the  pro- 
visions of  a  will  made  for  her  in  lieu  of  dower,  etc.,  and  if  she  fails  to  pursue 
this  mode  within  one  year  from  the  issue  of  letters  testamentary,  she  is  by 
the  express  terms  of  the  statute  deemed  to  have  elected  to  take  under  the 
will.     Her  acceptance  of  the  widow's  award,  however,  though  not  entitled 
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thereto  under  the  will,  under  the  belief  that  she  is  so  entitled,  can  not  be 
held  to.  be  an  election  to  take  under  the  statute  and  to  renounce  the  provi- 
sions of  the  will.  Before  any  presumption  of  an  election  can  arise,  it  is 
necessary  to  show  that  the  party  acting  or  acquiescing  was  cognizant  of  his 
rights,  and  then,  whether  the  party  intended  an  election. 

3.  Same — provision  in  lieu  of  widow's  award,  and  homestead — con- 
strued. A  devise  was  as  follows:  "I  give,  devise  and  bequeath  to  my  *  *  * 
wife  *  *  *  the  equal  one -third  of  all  my  real  and  personal  estate  in  lieu  of 
dower  rights,  and  of  all  other  rights,  interests  and  claims  which  she  might 
have  or  claim  in  or  to  my  estate,  or  any  part  thereof,"  and  a  devise  of  the 
residue  of  the  estate  to  other  persons:  Held,  the  provision  so  made  for  the 
widow  was  in  lieu  of  any  claim  to  her  specific  award  under  the  statute,  and 
to  any  estate  of  homestead.  Under  such  a  devise  the  widow  can  take  no 
interest  whatever  in  the  estate,  except  the  one-third  named  in  the  will. 

4.  While  it  is  true  that  a  homestead,  under  the  statute  is  "exempt  from 
the  laws  of  conveyance,  descent  or  devise,"  except  as  therein  provided,  yet 
when  a  testator  devises  certain  property  to  his  widow  in  lieu  of  dower  and 
homestead,  and  she  accepts  the  devise,  she  can  not  claim  an  estate  of  home- 
stead, and  it  is  not  necessary  that  the  devise  should  expressly  show  it  is  in 
lieu  of  homestead.     It  is  sufficient  if  such  intent  is  plainly  manifested. 

5.  Same — whether  rents  of  property  before  division  are  intestate  assets. 
Where  an  estate  both  real  and  personal  is  devised,  one-third  to  the  testator's 
widow,  and  one-third  to  his  daughter,  and  the  remaining  third  in  fee  to  his 
executors,  to  pay  certain  legacies,  and  in  case  the  last  third  is  more  than 
enough  to  discharge  such  legacies,  such  residue  shall  be  proportionally  divided 
among  the  legatees  named,  so  that  they  may  receive  one  entire  third  of  the 
estate,  no  part  of  the  estate  can  be  treated  as  intestate.  In  such  case  the 
rents  and  profits  of  the  one-third  devised  to  the  executors,  which  may  have 
accrued  before  the  sale  of  the  property  by  them,  will  not  pass  by  descent  to 
the  heir. 

6.  Same — appraisal  of  property  to  adjust  a  division — at  what  time  to 
be  made — and  of  the  time  to  control  the  valuation.  Where  a  testator  pro- 
vides that  in  the  division  and  partition  of  his  estate  his  daughter  shall  take 
one-third  part  of  the  estate,  both  real  and  personal,  and  that  she  may,  if  she 
so  elects,  take  a  certain  house  and  lot  on  her  share,  paying  his  estate  any 
excess  in  value  of  the  same  over  the  one-third  of  the  estate  given  her,  it  is 
proper  to  have  all  the  estate  appraised  and  valued  at  the  same  time,  in  a  pro- 
ceeding for  a  partition.  The  daughter,  to  whom  such  right  of  election  is 
given,  is  not  entitled  to  the  house  and  lot  at  a  valuation  to  be  ascertained  at 
any  other  time  than  that  at  which  the  entire  property  of  the  estate  shall  be 
appraised,  as  the  purpose  is  that  she  shall  take  one-third  of  the  estate  as  the 
same  may  be  valued  at  the  time  of  the  division. 

7.  Paetition — apportioning  solicitor's  fee.  The  statute  that  in  pro- 
ceedings for  the  partition  of  land  the  court  may  apportion  the  costs,  includ- 
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ing  reasonable  solicitor's  fees,  among  the  parties  to  the  suit,  applies  only  to 
amicable  suits  for  partition,  and  not  to  cases  where  the  defendants  have 
employed  counsel  for  themselves  to  protect  their  interests. 

8.  Chancery — when  it  will  assume  the  settlement  of  an  estate.  A  court 
of  chancery,  on  a  bill  to  construe  a  will  and  make  a  partition  of  the  estate 
devised  among  the  several  devisees,  will  not,  after  settling  the  rights  of  the 
parties,  take  the  entire  settlement  of  the  estate  from  the  probate  court,  when 
no  sufficient  reason  therefor  is  shown.  There  may  be  cases  when  the  court 
would  be  justified  in  so  doing. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
William  H.  Barnum,  Judge,  presiding. 

Messrs.  Herbert,  Quick  &  Miller,  for  Ella  L.  Cowdrey : 

Under  the  will  the  executors  took  no  estate,  but  only  a 
power  of  sale  to  pay  certain  legacies.  Fay  v.  Fay,  1  Cush. 
93;  Peck  v.  Henderson,  7  Yerg.  18;  Farebee  v.  Proctor,  2 
Dev.  &  Bat.  Law,  439 ;  Proctor  v.  Farebee,  1  Ired.  Eq.  146 ; 
Zebach  v.  Smith,  3  Binn.  69;  Haskell  v.  House,  3  Brev.  342; 
Kirkland  v.  Cox,  94  111.  411. 

The  heir  is  not  to  be  disinherited  without  express  devise 
or  necessary  implication  of  such  an  intention.  2  Jarman  on 
Wills,  (4th  ed.)  540 ;  Attorney  General  v.  Mangles,  5  Mees.  & 
W.  128;  Rosevelt  v.  Fulton,  7  Cow.  79;  Jackson  v.  Schawber, 
7  id.  192  ;  Vankleeck  v.  Dutch,  6  Paige,  600  ;  Holton  v.  White, 
3  Zab.  334;   Wilkinson  v.  Adams,  1  V.  &  B.  456. 

The  result  is  that  the  legal  title  in  the  third  to  raise  lega- 
cies vests  in  the  heir.  Bradshaiv  v.  Ellis,  2  Dev.  &  Bat.  Eq. 
20 ;  Haskell  v.  House,  3  Brev.  242 ;  Thompson  v.  Gaillard,  3 
Rich.. Law,  418;  King  v.  Ferguson,  2  N.  &  McC.  588;  Guyer 
v.  Maynard,  6  Gill  &  J.  423 ;  Tainter  v.  Clark,  3  Mete.  220 ; 
Kirkland  v.  Cox,  94  111.  413 ;  Hill  on  Trustees,  *236  and 
note,  *471  and  note ;  Perry  on  Trusts,  sees.  308,  765,  350, 
and  cases  cited  above. 

The  rents  and  profits  go  to  the  heir.  Schawtz  Estate,  14 
Pa.  St.  47 ;  Guyer  v.  Maynard,  6  Gill  &  J.  423 ;  Perry  on 
Trusts,   sees.   308,  765 ;   Hill  on  Trustees,  *471,  and  cases 
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cited ;  Kirkland  v.  Cox,  94  111.  413 ;  Lindenberger  v.  Matlack, 
4  Wash.  278 ;  Hopkins  v.  Hopkins,  1  Atk.  589 ;  Hopkins  v. 
Hopkins,  Cas.  Talb.  44;  Bullock  v.  Stones,  2  Ves.  521;  Wills 
v.  Wills,  1  D.  &  War.  439 ;  Gore  v.  Gore,  2  P.  Wms.  28 ; 
Nash  v.  £mi£/i,  17  Ves.  29  ;  Duffield  v.  JEZmhw,  2  Sirn.  &  S.  544, 
and  cases  cited  in  argument;  Duffield  v.  Duffield,  3  Bligh, 
N.  E.  260. 

The  valuation  of  the  property  should  have  been  made  at 
the  date  of  the  election  to  take  the  same,  and  not  at  the  time 
of  the  partition.  The  election  once  made  could  not  be  with- 
drawn. It  fixed  the  estate  subject  to  valuation  in  the  daugh- 
ter. 3  Com.  Dig.  614,  Election  C.  2 ;  3  Bacon's  Abr.  title 
"Election, "  314 ;  Leonard  v.  Crommelin,  1  Edw.  Ch.  206 ; 
Spofford  v.  Manning,  6  Paige,  383 ;  Davis  v.  Davis,  11  Ohio, 
386;  Wilbanks  v.  JVilbanks,  18  111.  17. 

The  court  erred  in  allowing  the  widow  to  take  under  the 
will.  The  devise  to  her  was  sufficient  to  put  her  to  an  elec- 
tion. Leading  Cases  in  Equity,  part  1,  524,  *357;  Gosling 
v.  Warberton,  Cro.  Eliz.  128;  Lacy  v.  Anderson,  Choice  Cases 
in  Chancery,  155;  Boynton  v.  Boynton,  1  Bro.  Ch.  445; 
Dyke  v.  Rendell,  2  DeG.  M.  &  G.  209 ;  Notley  v.  Palmer,  2 
Drew,  93. 

At  common  law,  when  the  provisions  of  the  will  are  abso- 
lutely inconsistent  with  her  claims  of  dower,  she  must  make 
her  election.     2  Williams  on  Executors,  *1303. 

Mrs.  Hitchcock  can  not  take  against,  and  under  the  will. 
Lessley  v.  Lessley,  44  111.  529  ;  Brown  v.  Pitney,  39  id.  468  ; 
Herbert  v.  Wren,  7  Cranch,  330. 

It  is  well  settled  that  an  election  need  not  be  formally 
made,  but  may  be  inferred  from  circumstances.  1  Leading 
Cases  in  Equity,  1154,  1169 ;  Harris  v.  Watkins,  2  Kay  &  J. 
47 ;  Hawley  v.  James,  5  Paige,  318 ;  Avant  v.  Robertson,  2 
McMull.  215;  Quarles  v.  Garrett,  4  Dessaus.  145;  Bradford 
v.  Rents,  43  Pa.  St.  474;  Buist  v.  Dawes,  3  Kich.  Eq.  300; 
Stark  v.  Hunton,   Saxton's  Ch.    216 ;    Watkins  v.  Watkins,  7 
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Yerg.  295 ;  Hapgood  v.  Houghton,  22  Pick.  483 ;  Dundas  v. 
Hitchcock,  12  How.  256. 

And  the  presumption  that  a  person  has  made  an  election, 
will  arise  from  very  slight  circumstances.  1  Leading  Cases 
in  Equity,  1155,  citing  Pulteney  v.  Darlington,  1  Bro.  Ch.  C. 
238;  Van  v.  Barnet,  19  Yes.  109;  Cookson  v.  Cookson,  12  CI. 
&  F.  121 ;  Dixon  v.  Gray/ere,  IT  Beav.  433. 

An  implied  election  may  be  made  by  acts  in  pais.  It  is 
an  election  when  the  widow  takes  one  of  the  two  alternatives, 
with  knowledge  of  the  condition  of  the  estate  and  of  the  facts 
which  determine  her  legal  rights.  Butricke  v.  Broadhurst,  1 
Yes.  172 ;  Earl  of  Northampton  v.  Earl  of  Aylesforcl,  Ambl. 
540;  Worthington  v.  Wiginton,  20  Beav.  67;  Bradford  v. 
Rents,  43  Pa.  St.  474 ;  Buist  v.  Dawes,  3  Bich.  Eq.  300 ; 
Cauffman  v.  Cauffman,  17  Serg.  &  B.  16;  Light  v.  Light,  21 
Pa.  St.  412;  Stark  v.  Hunton,  Saxton's  Ch.  216;  Reed  v. 
Dickerman,  12  Pick.  149 ;  Ambler  v.  Norton,  4  H.  &  M.  23. 

It  is  well  settled  that  bringing  a  writ  or  action  for  dower,  or 
other  suit  or  proceeding  to  enforce  the  adverse  right,  is  a 
good  election  by  a  widow  to  take  against  a  will,  at  law  as  well 
as  in  equity.  3  Leon.  373 ;  Butler  dc  Baker's  case,  3  Coke, 
27  b;  Hobart,  159;  3Com.  Dig.  614,  Election  C.  2,  citing 
Co.  Lit.  145a b;  1  Lomax's  Dig.  122,  (2d  ed.)  146,  sec.  34; 
Wilson  v.  Hamilton,  9  Serg.  &  B.  424 ;  Llapgood  v.  Houghton, 
22  Pick.  483 ;  Watkins  v.  Watkins,  7  Yerg.  283 ;  Quarles  v. 
Garrett,  4  Dessaus.  146 ;  Bay  nor  v.  Capehart,  2  Hawks,  375. 

An  election  once  made  is  final  and  irrevocable.  3  Com. 
Dig.  614,  Election  C.  2;  3  Bac.  Abr.  title  "Election,"  314; 
Leonard  v.  Crommelin,  1  Edw.  Ch.  206 ;  Wilbanks  v.  Wil- 
banks,  18  111.  17;  Davis  v.  Davis,  11  Ohio,  386;  Spofford  v. 
Manning,  6  Paige,  383. 

There  must  be  some  property  which  the  testator  had  not 
the  power  to  distribute,  to  raise  a  case  for  compensation. 
Britowe  v.  Warde,  2  Yes.  Jr.  366 ;  Box  v.  Barrett,  3  L.  B. 
Eq.  244,  citing  Langslow  v.  Langslow,  21  Beav.  552 ;  Blacket 
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v.  Lamb,  14  id.  4S2;  Banks  v.  Banks,  17  id.  352;  In  re  Fow- 
ler's Tr.  27  id.  362 ;  Leading  Cases  E.  P.  352,  (2d  ed.) ;  1 
Leading  Cases  in  Equity,  *345,  and  cases  cited. 

In  this  case  the  estate  devised  to  Mrs.  Hitchcock,  upon  her 
election  to  take  against  the  will,  there  being  no  residuary 
clause  in  the  will,  went  as  intestate  estate  to  Mrs.  Cowdrey, 
the  testator's  daughter  and  heir  at  law.  Mrs.  Hitchcock  hav- 
ing elected  against  the  will,  can  not  claim  anything  under  the 
will.  So  far  as  she  is  concerned,  her  husband  may  be  regarded 
as  having  died  intestate.  Barnett  v.  Barnett,  1  Mete.  (Ky.) 
254;  Wood  v.  Wood,  id.  512;  Armstrong  v.  Park,  9  Humph. 
195;-  Hoover  v.  Landis,  76  Pa.  St.  354;  Brink  v.  Layton,  2 
Eedf.  79  ;  Sackett  v.  Mallory,  1  Mete.  (Mass.)  355  ;  McReynolds 
v.  Jones,  30  Ala.  101 ;  Allen  v.  Hannum,  15  Kan.  627. 

The  court  should  have  assumed  the  whole  direction  and 
settlement  of  said  estate,  as  prayed  for  in  the  bill  of  com- 
plaint, and  not  attempted  at  arm's  length,  as  in  said  decree, 
to  do  so  partially.  Grattan  v.  Grattan,  18  111.  171 ;  Lynch  v. 
Rolan,  39  id.  19 ;  Townsend  v.  Radcliffe,  44  id.  448. 

The  court  should  have  apportioned  the  solicitor's  fees,  as 
well  as  costs,  under  the  present  statute.  The  cases  of  Kil- 
gour  v.  Crawford,  51  111.  249,  Stempel  v.  Thomas,  89  id.  146, 
and  Stenger  v.  Edwards,  70  id.  631,  were  decided  under  the 
act  of  1869.  The  act  of  1874  places  solicitors'  fees  with  the 
costs  of  the  suit. 

Mr.  John  P.  Wilson,  for  Selinda  J.  Hitchcock : 
Mrs.  Hitchcock  is  entitled  to  her  widow's  award  in  addi- 
tion to  the  provision  made  for  her  by  the  will  of  her  husband. 
Eev.  Stat,  chapter  relating  to  "Administrations,"  sees.  74, 
76 ;  Phelps  v.  Phelps,  72  111.  545 ;  Straivn  v.  Strawn,  53  id. 
253 ;   York  v.  York,  38  id.  532. 

She  has  not  lost  her  right  of  homestead  by  taking  under 
the  will  of  her  husband.  See  Homestead  act,  as  amended  in 
1873,  sec.  2. 
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The  statute  placed  the  homestead  beyond  the  power  of  the 
husband  to  dispose  of  by  will.  In  determining  what  consti- 
tutes the  estate  of  Dr.  Hitchcock,  the  estate  of  homestead 
vested  in  Mrs.  Hitchcock  can  not  be  included  as  part.  She 
takes  the  estate  not  as  an  heir  of  her  husband,  nor  as  a 
claim  against  his  estate,  but  as  her  own  property,  vested  in 
her  by  the  statute.  Merritt  v.  Merritt,  97  111.  243 ;  Eldridge 
v.  Pierce,  90  id.  474. 

Mrs.  Hitchcock  has  not  forfeited  her  right  under  her  hus- 
band's will  by  accepting  her  widow's  award.  To  constitute 
an  election  the  act  must  be  done  with  a  full  knowledge  of  the 
circumstances  of  the  case  and  the  party's  rights,  and  then 
the  party  must  have  intended  to  make  an  election.  2  Story's 
Eq.  Jur.  1097;  Wintour  v.  Clifton,  21  Beav.  468 ;  Pusey  v. 
Deshower,  3  P.  Wms.  315;  Wake  v.  Wake,  1  Ves.  Jr.  335; 
Padburg  v.  Clarke,  2  Moen  &  Gord.  298;  Spread  v.  Morgan, 
11  H.  L.  Cases,  258,  602,  611 ;  Stratford  v.  Powell,  1  Ball  & 
Beatty,  1;  Briscoe  v.  Briscoe,  Jan.  &  Lat.  334;  S.  C.  Irish 
Eq.  123  ;  Watson  v.  Watson,  128  Mass.  122  ;  Dillon  v.  Parker, 
1  Swanst.  359 ;  1  Jarman  on  Wills,  471 ;  White  &  Tudor's 
Leading  Cases  in  Equity,  570,  372 ;  Williams  on  Executors, 
1558;  4  Kent's  Commentaries,  57;  Gale  v.  Gale,  48  111.  471. 

The  rule  of  law  is  compensation  and  not  forfeiture  in  case 
Mrs.  Hitchcock  shall  be  held  to  have  elected  to  take  against 
the  will  by  accepting  her  widow's  award.  Story's  Eq.  Jur. 
sec.  1085 ;  Gretton  v.  Howard,  1  Swanst.  409 ;  1  Jarman  on 
Wills,  (5th  ed.)  446 ;  Wilbanks  v.  Wilbanks,  18  111.  21 ;  Jen- 
nings v.  Jennings,  21  Ohio  St.  56. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  brought  by  Ella  L.  Cowdrey  for  a  parti- 
tion of  the  estate  of  Horatio  Hitchcock,  who  died  testate,  in 
Chicago,  on  the  10th  day  of  January,  1880.  In  the  bill 
it  is  alleged  that  complainant,  Ella  L.  Cowdrey,  is  the  only 
child  of  the  deceased,  and  that  Selinda  J.  Hitchcock,  defend- 
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ant,  is  his  widow,  who  are  his  only  heirs.  It  is  also  alleged 
that  deceased  devised  to  his  wife,  Selinda  J.  Hitchcock,  the 
equal  one-third  part,  of  his  real  and  personal  estate  in  lieu  of 
all  dower,  and  all  other  rights  and  claims  which  she  might 
have  in  his  estate,  giving  her  an  election  to  take  the  dwelling 
house,  No.  888  Prairie  avenue,  and  the  furniture  therein, 
on  account  of  her  share.  In  case  it  exceeded  her  one-third 
she  was  to  make  up  to  the  estate  the  excess ;  that  a  like  one- 
third  part  of  the  estate  was  devised  to  complainant,  with  an 
election  to  take  as  a  part  of  her  share  the  lot  on  the  corner  of 
State  street  and  Harmon  Court,  paying  any  excess  of  its  value 
over  one-third  to  the  estate ;  that  the  testator  devised  the 
remaining  third  of  his  estate  in  fee  to  the  executors,  for  the 
purpose  of  paying  certain  specific  legacies,  and  for  the  dis- 
tribution of  the  estate  according  to  the  will.  After  the  riling 
of  the  bill  the  complainant  filed  an  amendment,  which  in  sub- 
stance set  up  that  the  widow,  by  taking  the  widow's  award, 
had  forfeited  her  rights  under,  the  will,  and  had  in  effect 
renounced  its  provisions.  In  the  amendment  complainant 
prayed  for  a  construction  of  the  will,  and  for  partition.  On 
a  final  hearing  the  court  decreed  that  the  estate  be  equally 
divided  between  complainant,  the  widow,  and  the  executors, 
directing  the  commissioners  to  set  off  to  Mrs.  Hitchcock  888 
Prairie  avenue  as  a  portion  of  her  third,  and  to  complainant 
the  State  street  lot,  they  having  elected  to  take  the  same  on 
account  of  their  respective  shares.  It  was  also  decreed  that 
the  widow  was  not  entitled  to  homestead  rights  in  the  prop- 
erty, or  to  the  widow's  award,  in  addition  to  her  rights  under 
the  will.  From  this  decree  complainant  and  the  widow  both 
appealed. 

It  is  contended  that  the  court  erred  in  failing  to  place  a 
construction  upon  the  will.  Upon  an  examination  of  the 
decree  rendered  by  the  court  we  perceive  no  ground  to  sus- 
tain this  position.  The  rights  of  the  different  parties  under 
the  will  are  fully  settled  by  the  decree,  and  a  division  of  the 
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estate  is  ordered  in  conformity  to  the  provisions  of  the  will, 
which  could  not  have  been  done  by  the  court  without  con- 
struing the  will  and  its  various  provisions  relating  to  the 
rights  of  the  parties. 

It  is  also  contended  that  the  court  erred  in  decreeing  that 
the  widow  was  entitled  to  take  under  the  will.  It  is  not 
claimed  that  the  widow  ever  directly  renounced  the  provi- 
sions of  the  will,  or  announced  an  intention  not  to  take  under 
it ;  but  the  argument  is,  that  her  election  to  take  the  widow's 
award,  which  was  set  off  to  her  by  the  appraisers  of  the 
estate,  is  in  effect  a  renunciation  of  the  will.  Section  10,  of 
chap.  41,  Eev.  Stat.  1874,  provides  that  any  devise  of  land, 
or  estate  therein,  or  any  other  provision  made  by  the  will  of 
a  deceased  husband  or  wife  for  a  surviving  wife  or  husband, 
shall,  unless  otherwise  expressed  in  the  will,  bar  the  dower 
of  such  survivor,  unless  the  provisions  of  the  will  shall  be 
renounced.  Section  11  declares,  any  one  entitled  to  an  elec- 
tion under  either  of  the  two  preceding  sections  shall  be 
deemed  to  have  elected  to  take  such  jointure,  devise,  or  other 
provision,  unless  within  one  year  after  letters  testamentary 
or  of  administration  are  issued,  he  or  she  shall  deliver  or 
transmit  to  the  county  court  of  the  proper  county  a  written 
renunciation  of  such  jointure,  devise,  or  other  provision. 
Section  13  prescribes  the  form  of  the  renunciation,  and  that 
it  shall  be  filed  and  recorded  in  the  probate  court,  and  shall 
operate  as  a  bar  to  any  devise  under  "the  will.  Here  is  a  com- 
plete mode  pointed  out  by  the  statute  under  which  a  widow 
may  renounce  the  provisions  of  a  will,  and  if  she  fails  to 
pursue  the  course  pointed  out  by  the  statute  within  one  year 
from  the  date  letters  testamentary  are  issued,  she  is,  by  the 
express  terms  of  the  statute,  deemed  to  have  elected  to  take 
under  the  will.  Here  the  year  expired,  and  the  widow  filed 
no  renunciation,  and  whatever  may  have  been  the  rule  at 
common  law,  the  statute  is  explicit  that  she  shall  be  deemed 
to  have  elected  to  accept  the  provisions  of  the  will.     The  fact 
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that  she  accepted  the  widow's  award  can  not,  unless  the 
plain  provisions  of  the  statute  are  disregarded,  be  held  to  be 
an  election  to  take  under  the  statute.  It  is  nowhere  pre- 
tended that  the  widow  intended  to  reject  the  provisions  of 
the  will.  On  the  other  hand,  it  is  apparent  from  the  record 
that  she  supposed  she  had  the  right  to  take  under  the  will, 
and  at  the  same  time  accept  the  widow's  award.  Under  such 
circumstances  it  would  be  adopting  a  hard  rule  to  hold  that 
the  mere  act  of  accepting  the  widow's  award,  under  a  mis- 
taken belief,  would  bar  her  of  all  rights  under  the  will,  and 
we  do  not  believe  that  any  respectable  authority  would  sustain 
a  precedent  of  that  character.  In  Story's  Equity,  vol.  2, 
sec.  1097,  it  is  said:  "Before  any  presumption  of  an  election 
can  arise,  it  is  necessary  to  show  that  the  party  acting  or 
acquiescing  was  cognizant  of  his  rights.  When  this  is  ascer- 
tained it  may  be  further  necessary  to  consider  whether  the 
party  intended  an  election."  See,  also,  White  &  Tudor's 
Leading  Cases  in  Equity,  p.  570.  The  widow  in  this  case, 
by  accepting  the  award,  as  appears  from  the  evidence,  never 
intended  to  reject  the  provisions  of  the  will,  but  all  the  time 
supposed,  and  was  advised,  that  it  was  her  right  to  take  under 
the  will  and  accept  the  widow's  award.  Under  such  circum- 
stances we  perceive  no  ground  for  holding  that  she  can  not 
take  under  the  will. 

The  next  question  presented  is,  whether  Mrs.  Hitchcock  is 
entitled  to  the  widow's  award  in  addition  to  the  provision 
made  for  her  by  the  will  of  her  husband.  This  question 
depends  upon  the  construction  to  be  placed  upon  that  portion 
of  the  will  which  devises  certain  property  to  the  widow,  which 
is  as  follows :  "I  give,  devise  and  bequeath  to  my  *  *  * 
w-£e  *  *  *  j.^  eqUai  one-third  of  all  my  real  and  per- 
sonal estate  in  lieu  of  dower  rights,  and  of  all  other  rights, 
interests  and  claims  which  she  might  have  or  claim  in  or  to 
my  estate,  or  any  part  thereof."  The  testator  had  the  right 
to  devise  his  property  to  any  person  he  saw  proper,  and  upon 
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such  lawful  terms  as  his  judgment  might  dictate.  It  is  true, 
the  widow  was  under  no  obligation  to  accept  the  provisions  of 
the  will.  She  could  reject  the  provisions  of  the  will  and  take 
under  the  statute,  but  when  she  elected  to  take  under  the 
will  she  could  take  only  upon  the  terms  imposed  by  the  tes- 
tator. What  did  the  testator  mean  when  he  gave  his  wife 
one-third  of  all  his  real  and  personal  estate  in  lieu  of  dower 
rights,  and  of  all  other  rights,  interest  and  claims  which  she 
might  have  or  claim  in  or  to  the  estate  ?  Did  he  intend  that 
she  should  have  one-third  of  his  estate  and  $3000  in  addi- 
tion, known  as  a  widow's  award  ?  The  testator  is  presumed 
to  have  known  that  the  statute  provided  for  a  widow's  award, 
which  was  a  claim  or  interest  she  had  in  and  to  his  estate, 
and  doubtless  with  this  fact  in  view, .  and  wishing  to  give  her 
only  one-third  of  his  estate,  he  imposed  the  terms  that  the 
bequest  should  be  in  lieu  of  all  rights,  interest  or  claims  in 
or  to  his  estate.  The  language  of  the  will  is  broad  and  com- 
prehensive, and  in  our  judgment  shows  a  clear  intention  that 
the  widow  should  take  no  interest  whatever  in  his  estate, 
except  the  one-third  named  in  the  will. 

But  it  is  said  the  widow's  award  is  conferred  by  the  stat- 
ute. So,  too,  is  dower,  and  it  is  not  denied  that  a  bequest 
may  be  made  in  lieu  of  dower.  The  widow's  award  is  a  cer- 
tain portion  of  the  testator's  estate,  which,  by  the  statute,  is 
given  to  the  widow,  but  at  the  same  time  the  testator  had  the 
right  to  devise  his  wife  certain  property  in  lieu  of  that  award, 
and  if  she  saw  proper  to  accept  the  provision  of  the  will,  she 
relinquished  all  claim  to  the  widow's  award.  We  think  the 
intention  of  the  testator  was  plain  that  his  widow  should 
have  one-third,  and  only  one-third,  of  his  estate,  and  that 
intention  should  be  carried  out  and  sustained. 

The  premises,  8S8  Prairie  avenue,  were  occupied  by  the 
deceased  as  a  residence  at  the  time  of  his  death,  and  since 
that  time  they  have  been  occupied  by  the  widow,  and  it  is 
claimed  that  in  a  division  of  the  estate  she  ought  not  to  be 
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required  to  account  for  the  rents  of  the  property,  as  she  is 
entitled  to  an  estate  of  homestead  therein  although  she 
accepts  the  provision  of  the  will.  It  is  true  that  a  home- 
stead under  the  statute  is  exempt  "from  the  laws  of  convey- 
ance, descent  or  devise,"  except  as  therein  provided,  but  if 
the  testator  devised  certain  property  to  his  wife  in  lieu  of 
dower  and  homestead,  and  she  accepted  the  provision  of  the 
will,  she  can  not  claim  a  homestead  in  the  property.  It  is 
true  that  in  the  devise  to  the  widow  the  word  "homestead" 
is  not  used,  but  the  language  employed  by  the  testator  is 
broad  enough  to  include  that  estate.  The  devise  to  the  widow 
is  made  "in  lieu  of  all  dower  rights,  and  all  other  rights, 
interests  and  claims  which  she  might  have  or  claim  in  or  to 
my  estate,  or  any  part  thereof."  The  right  of  homestead 
given  by  the  statute  to  the  widow  in  the  property  occupied 
by  the  deceased  at  the  time  of  his  death,  was  one  which 
would  clearly  fall  within  the  term  "all  other  rights,"  unless 
the  homestead  can  be  held  to  be  something  other  than  a  right 
or  interest  in  the  testator's  estate,  which  is  unreasonable. 
Again,  the  provisions  of  the  will  are  utterly  inconsistent  with 
the  theory  that  the  widow  could  take  under  the  will  and  claim 
a  homestead.  The  entire  estate  is  to  be  divided  into  three 
equal  parts,  which  could  not  be  clone  if  a  portion  of  the  prop- 
erty was  to  be  incumbered  by  an  estate  of  homestead.  These 
are  matters  which  may  properly  be  considered  in  arriving  at 
the  intent  of  the  testator.     Meech  v.  Meech,  37  Vt.  414. 

The  court,  in  the  decree,  found  that  one-third  of  the  estate 
was  devised  to  the  executors  in  fee,  and  we  have  been  fur- 
nished with  a  labored  argument  to  show  that  this  is  errone- 
ous, and  that  complainant  is  entitled  to  the  rents  of  the  third 
of  the  estate  devised  to  the  executors  as  an  intestate  estate, 
until  it  shall  be  sold  and  converted  into  money.  Upon  an 
examination  of  the  will,  we  think  the  intention  of  the  testator 
is  clearly  expressed  that  his  estate  shall  be  divided  into  three 
equal  parts,  one-third  of  which  is  devised  to  his  widow,  one- 
18—103  III. 
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third  to  his  daughter,  complainant,  and  the  remaining  third 
to  his  executors,  so  that  no  part  of  his  estate  can  be  regarded 
as  intestate  j)roperty.  In  the  first  clause  of  the  will  the 
testator  directs  the  payment  of  debts.  The  second  item 
declares :  "I  give  *  *  *  to  my  wife  *  *  *  the 
equal  one-third  of  all  my  real  and  personal  estate  in  lieu  of 
all  dower  rights,  and  all  other  rights,  interests  and  claims 
which  she  might  have  or  claim  in  or  to  my  estate."  Then 
follows  the  clause  which  authorizes  the  widow  to  elect  certain 
property  in  her  share.  The  second  item  declares :  "I  give, 
devise,  etc.,  to  my  daughter,  Ella  Cowdrey,  one  other  equal 
third  part  of  my  estate,  real,  personal  and  mixed."  Then 
follows  the  devise  authorizing  her  to  select  certain  property 
as  her  share  of  the  estate.  The  third  item  is  as  follows : 
"Out  of  the  other  and  remaining  one-third  of  all  my  real  and 
personal  estate,  *  *  *  I  give  and  direct  that  my  execu- 
tors shall  pay  certain  enumerated  legacies.  In  case  said 
.remaining  one-third  of  my  estate  is  more  than  sufficient  to 
pay  the  amounts  in  this  item  directed  to  be  paid,  then  said 
amounts  shall  be  and  are  proportionally  increased,  so  that 
the  whole  of  said  remaining  one-third  shall  be  paid  and  dis- 
tributed to  and  among  the  persons  above  in  this  item  named 
as  legatees."  Then  follows  a  provision  authorizing  the  exec- 
utors to  sell,  after  partition,  such  real  estate  as  shall  be  set 
apart  as  the  remaining  third  part  of  the  estate.  Then  follows 
this  provision:  "The  said  remaining  one-third  of  my  estate 
being  devised  to  my  executors  in  fee,  for  the  purposes  of  car- 
rying out  the  directions  and  objects  in  this  item  mentioned, 
and  the  just  and  proper  division  of  my  estate,  according  to 
the  provisions  of  this  my  will,  and  the  distribution  of  the 
moneys  arising  from  said  remaining  one-third  among  the 
legatees  above  in  this  item  mentioned. " 

From  these  provisions  of  the  will  there  would  seem  to  be 
no  doubt  in  regard  to  the  intention  of  the  testator  to  leave  no 
part  of  his  estate  to  descend  under  the  statute.     Under  the 
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last  provision  cited,  the  testator  seemed  desirous  to  leave  no 
ground  for  doubt  in  f  regard  to  the  one-third  of  his  estate 
devised  to  pay  legacies,  and  hence  the  emphatic  language, 
"the  said  remaining  one-third  of  my  estate  being  devised  to 
my  executors  in  fee."  The  language  here  employed  is  so 
plain  that  there  is  no  room  for  construction. 

It  is  also  claimed  that  the  court  erred  in  excluding  evi- 
dence of  the  value  of  the  property  at  the  corner  of  Harmon 
Court  and  State  street,  at  the  time  of  filing  the  amended 
bill,  December  10,  1880.  This  is  the  elate  complainant 
elected  to  take  the  property  last  described,  and  it  is  con- 
tended that  its  value  at  that  time  is  to  control,  and  not  the 
value  at  the  time  the  whole  estate  should  be  divided.  The 
provision  of  the  will  relating  to  this  subject  is  as  follows : 
"In  case  my  said  daughter  shall  elect  and  desire  to  have 
and  receive,  on  account  of  her  said  share,  the  lot  and  prem- 
ises situated  at  the  south-east  corner  of  State  street  and 
Harmon  Court,  in  said  city  of  Chicago,  belonging  to  me,  then 
it  is  my  will  that  she  may  receive  the  same,  in  case  the  same 
does  not,  on  a  partition  or  division  of  my  estate  among  my 
devisees,  exceed  in  value  the  said  one-third  of  my  estate 
above  herein  given  to  her,  or  if  my  said  daughter  shall  make 
up  and  pay  to  my  estate  the  excess  in  value  of  the  same  over 
said  one-third  of  my  estate  given  to  her  as  aforesaid,  if  there 
be  any  such  excess  in  value."  It  was,  as  we  have  before 
seen,  the  intention  of  the  testator  that  his  estate  should  be 
divided  into  three  equal  parts.  Now,  if  complainant  has  the 
right  to  have  that  portion  of  the  property  she  may  select, 
appraised  on  the  10th  day  of  December,  1880,  and  the  bal- 
ance of  the  estate  is  not  appraised  until  there  is  a  partition, 
should  the  property  increase  in  value,  which  is  not  an 
uncommon  thing,  then  complainant  would  receive  a  larger 
proportion  of  the  estate  than  she  is  entitled  to  receive  under 
the  will.  In  order  to  obviate  this  difficulty,  the  entire  estate 
should  be  appraised  at  one  time,   and  the  time,  no  doubt, 


276  Cowdrey  v.  Hitchcock  et  al.  [June 

Opinion  of  the  Court. 

intended  by  the  testator,  was  when  a  partition  should  be 
made.  Again,  the  language  of  the  will  does  not,  in  our  judg- 
ment, leave  the  matter  in  doubt.  Complainant  is  to  have 
the  property  on  the  corner  of  State  street  and  Harmon  Court, 
in  case  it  does  not,  on  a  partition  of  the  whole  estate  among 
the  devisees,  exceed  in  value  one-third,  or  if  she  shall  pay 
over  the  excess  in  value  to  the  estate,  then  she  takes  the 
property.  She  takes  upon  a  partition  of  the  whole  estate, 
and  the  valuation  is  to  be  made  of  the  entire  estate  at  that 
time.  This  is  the  view  taken  by  the  circuit  court,  and  we 
entertain  no  doubt  in  regard  to  its  correctness. 

It  is  also  claimed  that  the  court  should  have  assumed  the 
entire  settlement  of  the  estate.  There  may  be  cases  where  a 
court  of  chancery  might  be  justified  in  taking  the  settlement 
of  an  estate  from  the  probate  court,  but  this  is  not  such  a 
case.  No  reason  whatever  has  been  shown  which,  in  our 
judgment,  should  prevent  the  probate  court  from  proceeding 
in  the  settlement  of  this  estate  as  it  would  do  in  the  settle- 
ment of  any  other  estate. 

It  is  also  claimed  that  the  court  erred  in  refusing  to  appor- 
tion solicitor's  fees.  The  statute  provides  that  in  all  proceed- 
ings for  the  partition  of  real  estate  the  court  may  apportion 
the  costs,  including  reasonable  solicitor's  fees,  among  the 
parties  to  the  proceeding,  so  that  each  party  will  pay  his 
equitable  portion  thereof.  We  think  this  question  was  settled 
in  Kilgour  v.  Crawford,  51  111.  249,  where  it  is  said :  "Where 
the  proceedings  are  amicable,  and  the  parties  do  not  deem  it 
necessary  to  employ  counsel  to  protect  their  interests,  it  is 
proper  that  the  power  given  by  this  law  should  be  exercised, 
as  all  the  parties  have  the  benefits  of  the  partition ;  but  where 
the  defendants  deem  it  necessary  to  employ  counsel  in  order 
to  protect  their  interests,  and  secure  a  just  partition  or  an 
equitable  assignment  of  dower,  we  can  see  no  reason  why 
they  should  be  required  not  only  to  pay  the  fees  of  their  own 
counsel,  but  also  a  part  of  the  fees  of  adverse  counsel."     It 
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is  true  the  statute  has  been  somewhat  changed  since  the 
decision  cited  was  rendered,  but  the  rule  established  is  as 
proper  under  the  one  statute  as  the  other. 

In  conclusion,  we  are  of  opinion  that  the  decree  of  the  cir- 
cuit court  is  correct,  and  it  will  be  affirmed. 

Decree  affirmed. 


John  B.  Miller  et  al. 
v. 
Theodore  A.  Shaw  et  al. 

Filed  at  Ottawa  June  21,  1882. 

1.  Becording  law — deed  first  recorded  must  prevail.  "Where  a  deed, 
of  trust  on  certain  real  estate  given  to  secure  an  indebtedness  of  the  grantor 
is  recorded  before  any  other  deed  made  by  him  is  filed  for  record,  a  regular 
foreclosure  of  the  trust  deed  by  a  sale  that  would  bar  the  grantor's  equity  of 
redemption,  will  cut  off  and  bar  all  claim  of  title  of  parties  claiming  under  a 
deed  from  such  grantor,  which  was  recorded  after  the  trust  deed. 

2.  Admission — asserting  title  under  trust  deed— admission  thereby.  If 
a  party  procures  a  conveyance  of  real  estate  from  one  whose  title  is  derived 
from  a  sale  of  the  premises  under  a  trust  deed,  and  asserts  title  thereunder, 
that  is  an  admission  that  the  foreclosure  of  the  trust  deed  and  the  trustee's 
deed  to  the  purchaser  were  regular  and  effective  to  pass  the  estate  of  the 
grantor  in  the  trust  deed. 

3.  Declaration  of  tkust — destroyed  by  sale  under  prior  deed  of 
trust.  If  there  be  a  valid  sale  and  conveyance  of  land  by  a  trustee  under  a 
power  in  the  deed  of  trust  to  him,  such  action  will  cut  off  all  rights  of  third 
parties  under  a  declaration  of  trust  made  by  the  grantor  in  the  trust  deed 
after  the  recording  of  the  trust  deed. 

4.  Evidence—  recitals  in  trustee's  deed.  Where  a  trustee  assumes  to 
sell  land  under  a  power  in  a  deed  of  trust,  the  recitals  in  his  deed  are  made 
by  statute  evidence  of  the  facts  so  recited  therein. 

5.  Secondary  evidence — abstracts  of  title  where  deeds  and  records 
are  destroyed.  Where  original  deeds,  as  well  as  the  record  books  in  which 
they  were  recorded,  have  been  destroyed  by  fire,  and  neither  party  is  able  to 
produce  copies  of  such  deeds,  resort  may  be  had  to  secondary  evidence  to 
prove  their  contents,  and  by  the  act  of  1872,  in  relation  to  lost  or  destroyed 
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records  of  conveyances,  abstracts  of  title  made  by  persons  engaged  in 
abstracting  titles,  are  made  evidence  in  all  courts  of  law  or  equity,  and  may 
be  received  to  prove  the  contents  of  such  deeds. 

6.  Trustee's  deed — whether  showing  sale  of  several,  or  only  one  lot. 
Where  a  trustee  under  a  deed  of  trust  conveying  several  lots,  after  a*  sale  by 
him,  conveys  to  the  purchaser  all  such  lots,  and  in  one  part  of  his  deed  recites 
the  sale  by  him  of  one  lot,  this  will  not  defeat  his  deed  for  the  other  lots  when 
from  the  whole  deed  and  all  its  recitals  it  sufficiently  appears  he  made  sale 
of  all  the  lots  conveyed. 

7.  Laches — in  avoiding  sale  under  deed  of  trust.  Where  lots  of  a  per- 
son were  sold  under  a  deed  of  trust  given  by  him,  and  he  acquiesced  in  the 
trustee's  sale  and  conveyance  up  to  the  time  of  his  death,  which  was  more 
than  seven  years  after  the  sale,  during  which  time  others  acquired  title  under 
that  sale,  and  no  claim  was  set  up  to  the  property  by  the  heirs  of  the  grantor 
for  more  than  twenty  years  after  the  sale,  it  was  held,  that  both  the  grantor 
and  those  claiming  under  him  were  estopped  to  deny  that  the  trustee's  sale 
and  deed  were  valid,  and  that  they  were  barred  by  their  laches. 

8.  So,  where  a  trustee,  Under  a  power  in  a  trust  deed,  sold  and  conveyed 
all  the  lots  embraced  in  the  trust  deed,  more  than  six  years  before  the 
grantor's  death,  and  the  grantor  knew  of  such  sale,  and  that  the  purchaser 
claimed  all  the  lots,  the  latter  frequently  applying  to  the  grantor  to  raise  the 
money  with  which  to  pay  the  indebtedness,  or  to  take  back  the  property, 
which  he  failed  to  do,=and  finally  the  grantor  told  the  purchaser  to  keep  the 
property  and  do  the  best  he  could  with  it,  as  he  could  not  do  anything  more, 
this  was  held  such  an  acquiescence  in  the  sale  as  to  estop  him  and  those 
claiming  under  him  from  asserting  title  to  the  lots,  and  that  his  laches  was 
a  bar  to  any  equitable  relief. 

9.  Married  woman — deed  of  her  separate  property  under  law  in  1867. 
All  that  was  required  by  the  laws  in  force  in  1867,  to  enable  a  married  woman 
to  convey  her  real  estate,  was  that  she  and  her  husband  should  execute  the 
deed,  after  which  she  should  appear  before  a  proper  officer  and  acknowledge 
the  same  in  the  mode  pointed  out  in  the  statute,  and  such  deed  being 
acknowledged  by  the  husband,  or  his  execution  thereof  proven  according  to 
law,  it  was  effectual  to  pass  the  title  to  the  wife's  separate  property. 

10.  In  the  beginning  of  a  deed  for  the  separate  real  estate 'of  a  wife,  where 
the  parties  are  first  stated,  "A  B,  in  her  own  right,  wife  of  C  D,"  was  named 
as  party  of  the  first  part,  and  her  husband  was  not  otherwise  named  in  that 
clause  of  the  deed  as  the  party  making  the  grant,  but  in  the  clause  releasing 
the  homestead  the  husband  was  named  as  "party  of  the  first  part, "  and  so  in 
the  covenanting  and  attesting  clauses,  and  he  also  signed  and  acknowledged 
it  as  his  and  his  wife's  deed:  Held,  that  even  if  the  statute  of  1815  required 
the  husband  to  join  in  the  granting  clause,  that  fact  was  sufficiently  shown  by 
the  deed,  taking  the  whole  of  it  together. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
William  H.  Barnum,  Judge,  presiding. 

Messrs.  Kosenthal  &  Pence,  for  the  appellants : 

If  a  trustee  or  attorney  in  fact  executes  a  deed,  the  person 
claiming  title  under  such  deed  must  produce  the  power  or 
authority  under  which  such  deed  was  executed.  Jackson  v. 
Roberts,  11  Wend.  425;  Elliott  v.  Pearce,  20  Ark.  508;  Tol- 
man  v.  Emerson,  4:  Pick.  162.;  2  Cowen  H.  &  E.  notes  to 
Phillips  on  Evidence,  p.  471,  note  429  ;  Hinman  v.  Pope,  1 
Gilm.  131 ;  Bybee  v.  Asliby,  2  id.  151 ;  Atkins  v.  Hinman,  2 
id.  437 ;  Penrose  v.  Griffith,  4  Binn.  231 ;  Jackson  v.  Ander- 
son, 4  Wend.  482. 

Eecitak  in  a  deed  are  no  evidence  of  anything  against 
parties  who  do  not  claim  under  such  deed.  Penrose  v.  Griffith, 
4  Binn.  231. 

It  is  not  an  admission  that  the  title  is  in  a  party  because 
the  true  owner  takes  a  deed  from  him,  or  gets  up  such  out- 
standing claim.     Owen  v.  Bobbins,  19  111.  545. 

By  the  recitals  in  the  trustee's  deed  from  Strauss  to 
Culbertson,  only  lot  3  was  sold,  while  all  six  of  the  lots  in 
question  were  conveyed.  As  to  the  lots  not  sold,  the  deed 
conveyed  only  the  legal  title,  leaving  the  equity  of  redemption 
in  Doolittle  not  foreclosed.     Walwork  v.  Derby,  40  111.  527. 

The  indebtedness  fell  due  October  5,  1857,  and  the  same 
is  barred,  and  the  presumption  of  law  is,  that  it  has  been 
paid,  and  the  title  is  left  free  of  all  incumbrance.  Mester  v. 
Hauser,  94  111.  433. 

The  husband  not  joining  the  wife  in  the  conveying  part  of 
the  deed,  it  was  void  as  to  both,  and  conveyed  no  title  to 
Ward.  It  was  held  in  Hogan  v.  Hogan,  89  111.  427,  that  the 
mere  consent  of  the  husband  in  the  same  writing  did  not 
fulfill  the  statute.  The  law  is,  that  the  husband  must  be  a 
grantor  with  the  wife.  Leavitt  v.  Lamprey,  13  Pick.  382  ; 
Lufkin  v.   Curtis,  13  Mass.  222;   Catlin  v.  Ware,   9  id.  219; 
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Jewett  v.  Davis,  10  Allen,  70 ;  Bruce  v.  Wood,  1  Mete.  542 ; 
Warner  v.  Peck,  11  K.  I.  431 ;  McFarland  v.  Febiger,  7  Ohio, 
337;  Percell  v.  Goshorn,  17  id.  123;  Kern  v.  Peeler,  4  Jones, 
(N.  C.)  226  ;  Gray  v.  Mathis,  7  id.  502  ;  Hammond  v.  Thomp- 
son, 56  Ala.  591 ;  Agricultural  Bank  v.  .Rice,  4  How.  241 ; 
Lawrence  v.  Heister,  3  Harris  &  J.  371 ;  Baxter  v.  Bodkin, 
25  hid.  172;  Coa;  v.  TFeZfc,  7  Blackf.  410;  Hedges  v.  TFard, 
15  B.  Mon.  106. 

A  party  may  claim  title  from  several  sources,  and  lie  may 
show  that  he  holds  the  paramount  title  from  any  one  of  these 
sources.  Owen  v.  Bobbins,  19  111.  555  ;  McClurken  v.  McClur- 
ken, 46  id.  230 ;  Blight  v.  Rochester,  7  Wheat.  535 ;  Oster- 
houtv.  Shoemaker,  3  Hill,  513;  Watkins  v.  Holman,  16  Pet. 
54;  Bigelow  on  Estoppel,  251,  note  3,  pp.  260,  335. 

Messrs.  Grant,  Swift  &  Brady,  for  the  appellees : 

Appellants  are  barred  by  the  gross  neglect  and  laches  of 
their  ancestor  and  their  own.  Hamilton  v.  Lubukee,  51  111. 
415;  Munnv.  Surges,  70  id.  604;  Dempster  v.  West,  69  id. 
613 ;  Winchell  v.  Edwards,  57  id.  45 ;  Walsh  v.  Brennan,  52 
id.  193. 

That  there  was  a  power  of  sale  in  the  trust  deed  suffi- 
ciently appears  from  the  abstract  of  title  and  the  recitals  in 
the  trustee's  deed.  Graham  v.  Anderson,  42  111.  515;  Weld 
v.  Bees,  48  id.  437;  Strother  v.  Laiv,  54  id.  413;  Burr  v. 
Borden,  61  id.  389. 

It  is  claimed  that  the  trustee's  deed  to  Strauss  shows  that 
only  one  out  of  the  six  lots  thereby  conveyed  was  sold  by  the 
trustee.  Taking  the  whole  deed  together,  no  such  inference 
can  be  drawn.  In  construing  deeds,  etc.,  the  entire  instru- 
ment, including  its  recitals  and  covenants,  must  be  taken 
together,  and  the  intention  thus  gathered  must  prevail. 
Walker  v.  Douglass,  70  111.  445 ;  Peckham  v.  Paddock,  36  id. 
38 ;  Swift  v.  Lee,  65  id.  336 ;  Alton  v.  Illinois  Transportation 
Co.  12  id.  38. 
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Messrs.  Schuyler  &  Follansbee,  also  for  the  appellees : 

The  proof  tends  to  show  that  the  trust  deed  to  Scoville 
contained  a  power  of  sale.  If,  either  through  the  proof 
offered,  it  appears  there  was  a  power  of  sale,  or  a  presump- 
tion, even,  is  raised  of  that  fact,  no  matter  how  defectively 
the  same  was  executed,  the  appellees,  as  remote  bona  fide 
purchasers,  will  be  protected,  and  it  therefore  becomes  unne- 
cessary to  show  anything  beyond  the  mere  fact  that  such  a 
power  existed.  Gunnell  v.  Cockerill,  79  111.  79  ;  Hoag  v.  Gib- 
bons, 95  id.  45 ;  Wilson  v.  South  Park  Comrs.  70  id.  46 ; 
McNary  v.  Southivorth,  58  id.  473  ;  Hamilton  v.  Lubukee,  51  id. 
415;  McHaney  v.  Schenk,  88  id.  357;  Bush  v.  Sherman,  80 
id.  160  ;  Munn  v.  Barges,  70  id.  604;  Kellogg  v.  Wilson,  89  id. 
357 ;  Farrar  v.  Payne,  73  id.  82 ;  Pratt  v.  Stone,  80  id.  440 ; 
Mulvey  v.  Gibbons,  87  id.  367;  Jenkins,  Assignee,  v.  Pierce 
et  al.  98  id.  646. 

A.  J.  Miller,  and  those  claiming  under  him,  are  estopped 
from  questioning  the  validity  of  the  foreclosure  of  either  trust 
deed,  -by  standing  by  for  years  seeing  another  hold  himself 
out  as  owner  under  such  foreclosure,  and  deal  with  it  as  his 
own,  and  allow  the  property  to  change  hands  for  valuable 
considerations.  Cochran  v.  Harrow,  22  111.  345 ;  Jenkins  v. 
Pierce  et  al.  98  id.  646. 

Mr.  Edmund  S.  Holbrook,  also  for  the  appellees : 
Even  admitting  defects  of  conveyances  affecting  appellees' 
title,  it  is  sufficient  to  reply  the  laches  of  appellants,  and  the 
fact  that  appellees  are  bona  fide  purchasers  without  notice. 
Higgins  v.  Curtiss,  28  111.  28 ;   Cox  v.  Montgomery,  36  id.  398 
Hamilton  v.  Lubukee,  51  id.  415 ;  Winchell  v.  Edmunds,  57  id 
46 ;  Burr  et  al.  v.  Borden  et  al.   61  id.   390 ;  Conover  v.  Mas 
grave,  68  id.  58 ;    Wilson  v.  South  Park  Comrs.  70  id.  46 
Munn  v.  Burges,  id.   606 ;    Farrar  v.  Payne  et  al.  73  id.  82 
Gunnell  v.  Cockerill,  79  id.  79;  Bush  v.  Sherman,  86  id.  160 
Heinander  v.  Drake,   81   id.    34;   McNab  v.  Young,   id.   12 
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Koester  v.  Burke,  id.  439 ;  Williams  v.  Rhodes,  id.  571 ;  Gun- 
nell  et'al.  v.  Cockerill,  84  id.  319;  Fairman  v.  Peck,  87  id. 
156;  Mulrey  v.  Gibbons  et  al.  id.  367;  McHaney  v.  Schenk,  88 
id.  357;  Kellogg  v.  Wilson,  89  id.  357;  Gibbons  v.  Hoag,  95 
id.  47 ;   Jenkins,  Assignee,  v.  Pierce  et  al.  98  id.  646. 

These  conveyances  by  the  trustee  are  not  void,  for  the  sale 
by  the  trustee,  however  wrongful,  or  whether  he  performs  or 
not,  transfers  the  legal  title.  Reese  v.  Allen,  Admr.  5  Gilm. 
236,  and  notes;  Anderson  v.  Graham,  42  111.  514;  Dawson  v. 
Hayden  et  al.  67  id.  52 ;    Koester  v.  5?trA;e,  81  id.  439. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  original  petition  in  this  case  was  filed  by  Louis  A. 
Doolittle,  since  deceased,  in  the  circuit  court  of  Cook  county, 
under  the  act  of  1872,  commonly  known  as  the  "Burnt 
Records  act, "  and  was  to  confirm  in  him  the  title  to  lots 
described  in  the  petition.  To  his  petition,  which  was  filed 
on  the  1st  day  of  June,  1874,  a  number  of  persons  claiming 
to  be  the  owners  of  the  property,  or  at  least  claiming  an 
interest  in  it,  were  made  parties.  Some  of  these  defendants 
answered,  and  filed  cross-petitions,  in  which  they  ask  to  have 
the  title  to  the  lots  described,  or  some  of  them,  confirmed  in 
them.  Afterwards,  September  4,  1877,  the  parties  prosecut- 
ing the  present  appeal,  and  who  describe  themselves  as  heirs 
at  law  of  Andrew  J.  Miller,  deceased,  filed  a  cross-petition,  in 
which  they  asked  to  have  confirmed  in  them  the  title  to  ah 
the  lots  in  controversy.  Issues  were  joined  on  the  answers 
to  the  original  and  cross-petitions,  and  on  the  hearing  the 
court  found  the  title  to  one  lot  to  be  in  Shaw,  Honore  and 
Heywood,  the  title  to  another  to  be  in  Dale,  and  the  title  to 
all  of  the  other  lots  to  be  in  Grubb,  who  had  succeeded  to 
the  title  that  was  in  John  L.  Reynolds  in  his  lifetime.  The 
Miller  heirs  bring  the  case  to  this  court  on  appeal.  Since 
the  original  petition  was  filed  Louis  A.  Doolittle  has  died, 
and  the  interest  that  he  claimed  in  the  property  is  not  now 
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pressed  on  the  attention  of  the  court  in  behalf  of  his  repre- 
sentatives. Excepting  lot  IS,  Doolittle  never  claimed  more 
than  to  hold  the  legal  title  to  the  other  lots  in  trust  for 
the  heirs  of  Andrew  J.  Miller.  The  real  contest  is  between 
the  heirs  of  Miller  and  the  other  defendants  claiming  the 
paramount  title  to  the  property. 

It  may  be  remarked  in  the  outset  that  the  claim  to  the 
•property  put  forth  by  the  parties  prosecuting  this  appeal 
has  few,  if  any,  equitable  considerations  in  its  support.  The 
property  was  pledged  by  their  ancestor  for  the  payment  of 
borrowed  money.  There  is  no  pretense  the  indebtedness  for 
which  it  was  pledged  was  ever  paid,  other  than  by  the  con- 
veyance of  the  property  itself  to  the  creditor  by  the  trustee 
of  the  debtor.  It  passed  to  the  creditor  at  its  full  value  at 
the  time,  and  has  since  been  claimed  by  such  creditor  and 
his  grantees,  who  have  since  paid  all  taxes  and  assessments 
upon  it,  as  bona  fide  owners  would  do.  More  than  twenty 
years  have  elapsed  since  the  trustee  conveyed  the  property 
to  the  creditor  of  Andrew  J.  Miller,  on  default  being  made  in 
the  payment  of  his  indebtedness.  Now  it  is  said,  the  indebt- 
edness secured  is  barred  by  the  Statute  of  Limitations,  and 
as  there  are  some  defects,  or  want  of  adequate  power  in  the 
execution  of  the  deeds  of  trust  that  secured  such  indebted- 
ness, or  in  the  execution  of  other  deeds  in  the  chain  of  title, 
the  heirs  of  the  deceased  debtor,  as  counsel  are  understood  to 
present  their  claim,  ask  to  have  the  title  to  the  property  con- 
firmed in  them,  free  from  any  incumbrance  placed  on  it  by 
their  ancestor,  notwithstanding  so  much  delay  has  intervened 
before  the  assertion  of  any  title  by  them,  and  that  the  prop- 
erty has  since  become  very  valuable,  and  passed  into  the 
hands  of  bona  fide  holders  for  very  large  considerations. 

The  common  source  of  title  claimed  by  the  respective  par- 
ties is  John  C.  Miller,  who  had  a  deed  to  all  the  lots  from 
Francis  A.  Hoffman.  The  claimants  in  this  appeal  insist 
upon  title  to  the  property  from  three  distinct  sources :  First, 
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through  John  C.  Miller,  in  whom  it  is  conceded  the  title  was, 
and  who  conveyed  it  to  Andrew  J.  Miller,  and  from  him, 
through  mesne  conveyances,  the  title  to  the  property  is  said 
to  have  come  to  George  N.  Williams,  who  conveyed  it  to 
them ;  second,  through  Louis  A.  Doolittle,  by  a  declaration 
of  trust ;  and  third,  from  L.  Martha  Sheldon,  by  deed  of  con- 
veyance directly  to  them.  On  the  other  hand,  defendants  in 
this  appeal  deraign  title  to  the  property  through  a  trust  deed 
from  John  C.  Miller  to  Scoville,  which  was  executed  and 
recorded  prior  to  John  C.  Miller's  deed  to  Andrew  J.  Miller; 
second,  under  Scoville,  through  a  trustee's  deed,  from 
Strauss ;  and  third,  under  Strauss,  through  a  prior  deed 
from  L.  Martha  Sheldon. 

It  is  apparent  the  trust  deed  from  John  C.  Miller  to 
Scoville  being  oldest  in  point  of  time,  and  first  on  record 
before  any  other  deed  made  by  him,  if  that  trust  deed  was  so 
foreclosed  as  to  cut  off  the  equity  of  redemption  that  remained 
in  him  before  his  conveyance  to  Andrew  J.  Miller,  it  would 
bar  all  claim  of  the  present  claimants  to  the  property  through 
their  father  to  George  N.  Williams,  and  from  Williams  to 
them,  and  also  all  claim  from  their  father,  save  what  they 
might  take,  if  anything,  through  the  declaration  of  trust  in 
their  favor  by  Louis  A.  Doolittle.  Whatever  title,  if  any, 
claimants  obtained  under  the  deed  from  L.  Martha  Sheldon, 
it  was  by  purchase  of  the  property,  and  not  as  heirs  of 
Andrew  J.  Miller.  Claiming  under  the  latter  deed  is  an 
admission  the  foreclosure  of  the  trust  deeds  to  Scoville  and 
Strauss  were  regular,  and  were  effective  to  pass  the  equitable 
estate  of  their  ancestor  in  the  property.  Two  questions  are 
then  presented :  First,  whether  claimants  take  any  interest 
in  the  property  as  heirs  at  law  of  Andrew  J.  Miller;  and 
second,  whether  they  obtained  any  title  by  their  purchase 
from  L.  Martha  Sheldon.  Of  course,  if  the  title  passed  under 
the  deed  from  Strauss  to  Culbertson,  the  subsequent  declara- 
tion of  trust  by  Doolittle,  the  grantor  in  the  trust   deed  to 
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Strauss,  that  he  held  the  legal  title  for  the  Miller  heirs,  is  a 
matter  of  no  consequence,  and  that  branch  of  the  case  will 
not  be  further  remarked  upon. 

It  will  be  necessary  to  state  the  facts  a  little  more  fully  in 
order  to  a  clear  understanding  of  the  objection  taken  to  the 
deed  of  Scoville  to  Greenebaum,  which  is  the  real  source  of 
the  title  claimed  by  the  defendants  in  this  appeal,  and  upon 
which  much  stress  is  laid  in  the  argument  on  behalf  of  the 
parties  challenging  its  validity.  The  trust  deed  made  by 
John  C.  Miller  and  wife  to  George  Scoville,  bears  date  Octo- 
ber 17,  1856,  and  was  given  to  secure  a  note  made  by  Andrew 
J.  Miller,  payable  to  his  own  order,  nine  months  after  date,  at 
the  office  of  Swift,  Eansom  &  Co.,  in  New  York,  for  the  sum 
of  $3000,  with  interest  after  due,  at  ten  per  cent  per  annum. 
It  was  recorded  on  the  ISth  day  of  October,  in  the  same 
year.  This  deed  covers  the  property  in  controversy,  and  as 
has  been  seen,  is  the  first  in  defendants'  chain  of  title. 
Default  was  made  in  the  payment  of  the  note,  and  on  the 
application  of  the  holder,  Scoville  advertised  the  property  and 
sold  it  to  Henry  Greenebaum  for  $3100,  and  made  him  a 
deed  for  it,  bearing  date  August  5,  1857,  and  which  was  duly 
recorded  in  the  proper  office.  The  originals  of  these  deeds 
were  both  destroyed  by  fire  in  October,  1871,  so  that  neither 
party  is  able  to  produce  the  originals,  or  a  copy  of  either 
deed.  It  was  necessary  therefore  to  resort  to  secondary  evi- 
dence to  ascertain  their  contents,  and  under  the  act  of  1872 
in  relation  to  lost  or  destroyed  records  of  conveyances,  ab- 
stracts of  title  made  by  persons  engaged  in  that  business  are- 
admissible  in  evidence  in  all  courts  of  law  or  equity.  The 
objection  taken  to  the  deed  from  Scoville  to  Greenebaum  is, 
that  the  trust  deed  from  Miller  to  Scoville  contained  no  power 
of  sale  authorizing  the  trustee  to  make  a  sale  of  the  property 
that  would  cut  off  the  grantor's  equity  of  redemption.  This,  it 
is  thought,  is  a  misapprehension  of  the  evidence.  The  recitals 
in  the  deed  from  Scoville  to  Greenebaum  are  quite  fully  set 
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forth  in  the  abstract  introduced,  and  which  is  made  evidence 
of  the  facts  it  contains,  by  the  statute.  It  is  recited  that 
John  C.  Miller  and  his  wife  executed  to  Scoville,  as  trustee, 
a  trust  deed  on  the  property,  to  secure  the  note  of  Andrew  J. 
Miller,  and  in  default  of  payment  application  was  made  by 
Swift,  Eansom  &  Co.,  the  legal  holders,  to  Scoville,  to  sell 
the  premises  for  the  purposes  in  such  deed  expressed,  and 
that  in  pursuance  of  such  application  a  sale  of  the  premises 
had  been  made  by  Scoville,  after  the  same  had  been  adver- 
tised in  a  public  newspaper,  and  that  at  such  sale  Henry 
Greenebaum  bid  off  each  lot  at  a  certain  price,  and  in  con- 
sideration thereof  Scoville,  as  such  trustee,  conveyed  the  lots 
to  the  purchaser.  There  is  some  parol  evidence  tending  to 
show  the  trust  deed  to  Scoville  did  in  fact  contain  the  usual 
power  of  sale,  but  that  may  be  disregarded  as  not  entirely 
satisfactory.  Kegarding  only  the  evidence  found  in  the 
abstract  of  title,  it  seems  impossible  for  any  one  to  read  it 
without  being  satisfied  the  Scoville  trust  deed  did  contain  the 
usual  power  of  sale.  The  recitals  it  is  shown  the  deed  con- 
tained make  that  impression  on  the  mind,  and  no  reasoning, 
however  subtle  or  confidently  asserted,  can  remove  that 
impression.  It  is  inconceivable  that  any  one  having  any 
business  sense  would  make  application  to  the  trustee  to  sell 
the  trust  property  to  pay  his  debt,  when  the  trust  deed  con- 
ferred no  power  on  the  trustee  to  make  such  sale,  and  it  is 
still  more  unreasonable  to  believe  any  trustee  would  assume 
to  make  such  a  sale  under  a  deed,  presumably  in  his  posses- 
sion, that  gave  him  no  authority  to  act  in  the  premises.  The 
acts  of  these  parties  must  have  a  reasonable  construction, 
and  especially  when  considered  a  quarter  of  a  century  after 
they  transpired,  when  the  evidence  of  what  they  did  can  at 
best  be  only  imperfectly  produced.  It  certainly  ought  to  be 
understood  these  parties  acted  with  the  same  common  sense 
possessed  by  business  men  transacting  such  matters.  Unless 
the  Scoville  trust  deed  contained  the  usual  power  of  sale  that 
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would  enable  him  to  sell  the  property  as  he  did,  as  the  attor- 
ney of  the  grantor,  to  pay  the  note  secured,  the  acts  of  all 
parties  concerned  are  meaningless  and  senseless.  But  con- 
struing the  trust  deed  as  containing  a  power  of  sale,  then  the 
conduct  of  the  parties  is  consistent  and  intelligible,  and  con- 
forms to  the  conduct  of  sensible  business  men  in  such  mat- 
ters. Why  did  the  holders  of  the  note  make  application  to 
the  trustee  to  sell  the  premises,  for  the  purposes  in  the  deed 
expressed,  if  the  deed  contained  no  such  authority  ?  Or  why 
did  the  trustee  advertise  the  property  for  sale  in  a  public 
newspaper,  unless  it  was  in  conformity  with  the  provisions  of 
the  trust  deed  authorizing  a  sale  to  be  made?  Giving  to 
these  acts  of  the  trustee  and  the  holders  of  the  note,  and 
other  parties  concerned,  that  reasonable  construction  that 
would  ordinarily  be  placed  on  the  conduct  of  business  men, 
it  seems  impossible  to  resist  the  conclusion  forced  upon  the 
mind  by  the  proof  introduced,  that  the  trust  deed  contained 
a  power  of  sale.  Any  other  conclusion  would  be  most  unrea- 
sonable, and  could  only  be  reached  by  placing  the  most 
absurd  construction  upon  the  conduct  of  men  that  must  be 
presumed  to  have  had  ordinary  business  sense.  It  follows 
that  under  the  Scoville  deed  the  property  passed  absolutely 
to  Henry  Greenebaum,  and  hence  the  equity  of  redemption 
that  had  been  in  John  C.  Miller,  and  all  persons  claiming 
under  him,  was  forever  barred. 

Passing  to  the  consideration  of  another  branch  of  the  case, 
it  appears  that  on  the  same  day  he  obtained  the  deed  from 
Scoville,  Henry  Greenebaum  conveyed  the  property  to  Louis 
A.  Doolittle,  and  Doolittle,  on  the  same  day,  conveyed  it  by 
deed  of  trust  to  Samuel  Strauss,  to  secure  the  note  of  Andrew 
J.  Miller,  bearing  the  same  date,  and  payable  to  Elias 
Greenebaum,  sixty  days  after  date,  for  $3100,  with  ten  per 
cent  interest,  which  trust  deed  contained  a  warrant  of  attor- 
ney authorizing  a  sale  of  the  property  for  the  payment  of  the 
note  in  case  it  was  not  paid  at  maturity.     It  is  apparent  the 
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transaction  was  by  the  consent  of  all  the  parties  interested, 
and  was  for  the  personal  benefit  of  Miller,  that  he  might 
secure  that  which  was  equivalent  to  an  extension  of  his 
former  loan.  Default  was  made  by  Andrew  J.  Miller  in  the 
payment  of  this  second  note,  and  on  the  application  of  the 
holder  the  trustee  (Strauss)  advertised  the  property  for  sale, 
and  at  the  sale  Culbertson,  who  had  become  the  holder  and 
owner  of  the  note,  bid  in  the  property,  and  received  a  trustee's 
deed  from  Strauss  conveying  all  the  lots  to  him.  An  objec- 
tion to  the  sufficiency  of  the  deed  from  Strauss  to  Culbertson 
is  insisted  upon,  but  if  it  shall  be  ascertained  that  deed  is 
effectual  to  pass  the  title  to  Culbertson,  it  must  be  conceded 
that  mesne  conveyances  from  him  placed  the  absolute  title  in 
fee  simple  to  the  property  in  L.  Martha  Sheldon. 

The  original  deed  from  Strauss  to  Culbertson  is  in  evidence, 
and  there  can  be  no  misunderstanding  as  to  what  it  contains. 
The  defect  pointed  out  to  the  deed  is,  that  although  all  the 
lots  in  controversy  were  conveyed  by  the  trustee  to  Culbert- 
son, the  recitals  show  that  only  the  "first  tract, "  viz :  lot  3, 
was  bid  off  by  him.  The  objection  is  hypercritical  in  the 
extreme.  Parol  evidence  given  shows  that  all  the  lots  were 
in  fact  bid  off  by  Culbertson  at  the  trustee's  sale ;  but  all  such 
evidence  may  be  rejected,  and  still  it  sufficiently  appears, 
when  all  the  recitals  of  the  deed  are  considered  together,  as 
they  should  be,  that  all  of  the  lots  were  sold  to  Culbertson. 
It  is  idle  to  talk  about  the  deed  having  any  other  meaning 
consistent  with  the  common  understanding  of  the  language 
used  in  the  deed  to  express  what  was  done. 

But  the  decision,  so  far  as  the  appealing  claimants  insist 
upon  title  from  their  father,  Andrew  J.  Miller,  may  be  placed 
on  another  ground.  His  claim,  whatever  it  may  have  been, 
was  barred  by  what  the  law  calls  laches,  before  his  death,  and 
certainly  his  heirs  will  not  be  permitted  to  assert  a  claim 
barred  in  the  lifetime  of  their  ancestor.  It  will  be  remem- 
bered the  deed  from  Scoville  to  Greenebaum  was  made  in 
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August,  1857,  more  than  twenty  years  before  these  claimants 
filed  their  cross-petition  asking  the  court  to  confirm  the  title 
to  the  property  in  them.  It  will  also  be  remembered  that 
Andrew  J.  Miller  did  not  die  until  September  2,  1864,  which 
was  more  than  seven  years  after  the  date  of  the  deed  of  Sco- 
ville  to  Greenebaum.  It  can  not  be  denied  that  Andrew  J. 
Miller  acquiesced  in  the  making  of  that  deed,  for  it  was,  as 
has  been  seen,  made  for  his  benefit,  and,  under  the  circum- 
stances, presumably  with  his  consent  and  others  interested, 
and  since  others  have  acquired  title  in  good  faith  under  it 
he  will  be  estopped  to  deny  it  was  a  valid  deed. 

As  respects  the  deed  from  Strauss  to  Culbertson,  it  was 
made  April  30,  1858,  which  was  more  than  six  years  before 
the  death  of  Andrew  J.  Miller.  He  knew  of  the  sale  of  the 
property  to  Culbertson,  and  that  he  claimed  all  the  lots  under 
his  deed  from  Strauss.  He  was  frequently  applied  to  by  the 
purchaser  to  raise  the  money  with  which  to  pay  his  indebted- 
ness, and  take  back  the  property.  This  he  failed  to  do,  and 
finally  he  told  Culbertson  he  would  have  to  take  the  property 
and  do  the  best  he  could  with  it,  as  he  could  do  nothing 
more.  It  would  be  most  improbable  to  suppose  the  parties 
were  talking  about  the  "first  tract,"  lot  three.  No  doubt  is 
entertained  that  they  were  talking  concerning  all  the  lots 
embraced  in  the  deed,  the  ownership  of  which  Miller  well 
knew  Culbertson  was  claiming  under  the  trustee's  deed  to 
him.  What  Miller  did  was  an  acquiescence  in  the  sale  and 
an  abandonment  of  the  property.  It  does  not  appear  he 
ever  afterwards  set  up  any  claim  to  any  of  the  lots.  The 
doctrine  of  laches,  as  applicable  to  the  facts  of  this  case,  is 
stated  by  this  court  in  Sherman  v.  Bush,  80  111.  160,  where 
it  is  said:  "Unreasonable  delay,  not  explained  by  equitable 
circumstances,  has  always  been  declared  evidence  of  acqui- 
escence in  the  sale,  and  a  waiver  of  all  mere  irregularities. 
A  party  will  not  be  permitted  to  delay  to  enable  him  to 
speculate  on  the  chances  of  an  appreciation  in  values  of  the 
19—103  III. 
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property,  and  elect  to  avoid  the  sale  only  when  it  will  be 
profitable  to  do  so.  He  must  make  his  election  at  the  earliest 
practicable  moment."  The  case  cited  has  many  features  in 
common  with  the  one  being  considered,  as  respects  the  laches 
of  the  party  claiming  to  be  the  equitable  owner  of  the  prop- 
erty. Default  had  been  made  in  this  case,  as  in  that,  in  the 
conditions  of  the  trust  deed,  and  all  that  remained  to  the 
ancestor  of  the  appealing  claimants,  under  the  most  favor- 
able construction,  was  the  equity  of  redemption,  of  which  he 
might  have  availed  had  the  alleged  defects  existed  in  the 
sales  made  by  his  trustees.  Eelief  in  no  view  could  be  had 
except  in  a  court  of  chancery,  and  upon  terms  that  should 
be  just  to  all  parties.  At  the  trustee's  sale  the  property 
brought  its  full  value,  and  the  evidence  shows  most  conclu- 
sively no  great  speculation  could  have  been  anticipated, 
shortly  after  the  latter  sale,  by  a  redemption  of  the  property. 
If  what  was  done  by  Miller  and  others  interested  could  be 
treated  as  a  redemption  of  the  property  from  the  sale  made 
by  Scoville,  the  evidence  is  full  to  the  point  Miller  expressly 
refused  to  make  any  further  effort  to  redeem  the  property 
from  the  sale  made  by  Strauss,  but  in  fact  abandoned  it  to 
his  creditor.  Since  then  the  property  has  increased  many 
times  in  value,  and  the  heirs  of  the  alleged  equitable  owner 
deem  it  desirable  now  the  sales  and  conveyances  may  be 
avoided,  and  as  the  indebtedness  secured  has  long  since  been 
barred  by  the  Statute  of  Limitations,  that  they  may  have  the 
title  to  the  property  confirmed  in  them  free  from  all  incum- 
brances. This  accords  with  no  sense  of  right  and  justice. 
Applying  to  the  facts  of  the  case  the  doctrine  of  laches,  as 
may  be  done,  it  is  plain  the  ancestor  of  claimants,  at  the 
time  of  his  death  in  1864,  could  not  have  asserted  any  claim 
to  the  property,  and  certainly  his  heirs  will  not  be  permitted 
to  assert  a  claim  that  he  could  not  do. 

It  has  been  seen  that  whatever  title  Culbertson  had  in  the 
property,  passed  to  L.  Martha  Sheldon  by  a  regular  chain  of 
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conveyances,  and  assuming,  as  is  warranted  by  both  the  law 
and  the  evidence,  the  title  in  her  was  unassailable,  either  by 
the  former  equitable  owner,  if  now  living,  or  by  his  heirs 
since  his  death,  the  remaining  questions  to  be  considered  are, 
whether  that  title  passed  to  defendants  in  this  appeal  by  her 
deed  of  February  8,  1867,  or  to  the  present  claimants  by  her 
deed  of  June  22,  1877.  This  latter  deed  was  made  since  the 
original  petition  in  this  cause  was  filed,  and  was  for  the 
nominal  consideration  of  fifty  dollars.  It  is  a  quitclaim  deed, 
and  contains  no  covenants. 

Mrs.  Sheldon,  at  the  time  of  the  making  of  the  deed  of 
February  8,  1867,  to  Ward,  under  which  defendants  deraign 
title,  was  a  married  woman,  living  with  her  husband,  Seth 
Sheldon,  Jr.,  and  the  defect  said  to  exist  in  the  deed  is  that 
her  husband  did  not  join  with  her  in  the  granting  clause  of 
the  deed  so  as  to  pass  the  title  to  her  separate  property,  as 
this  was.  The  statute  then  in  force  in  relation  to  convey- 
ances of  real  estate  by  a  married  woman,  provided  when  any 
husband  and  wife  residing  in  this  State  shall  wish  to  convey 
the  real  estate  of  the  wife,  it  shall  and  may  be  lawful  for  the 
husband  and  the  wife,  she  being  above  the  age  of  eighteen 
years,  to  execute  any  grant,  bargain,  sale,  lease,  re-lease, 
feoffment,  deed,  conveyance  or  assurance  in  law  whatsoever 
for  the  conveying  of  such  lands,  tenements  and  heredita- 
ments ;  and  if,  after  the  executing  thereof, .  such  wife  shall 
appear  before  some  judge,  or  other  officer  authorized  to  take 
acknowledgments  of  such  instruments,  and  acknowledge  the 
same,  after  having  been  made  acquainted  with  its  contents 
by  such  officer,  and  such  deed  being  acknowledged  or  proved 
according  to  law  as  to  the  husband,  shall  be  as  effectual  in 
law  as  if  executed  by  such  woman  while  sole  and  unmarried. 
That  which  this  statute  requires  to  be  done  to  enable  the 
wife  to  convey  her  separate  property  is,  that  she  and  her 
husband  shall  exe'cute  the  deed,  and  after  that  she  shall 
appear  before  a  proper  officer  and  acknowledge  the  same  in 
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the  mode  pointed  out  in  the  statute,  and  such  deed  being 
acknowledged  or  proved  according  to  law  by  the  husband,  it 
will  be  as  effectual  to  pass  the  title  to  the  wife's  separate 
property  as  the  deed  of  an  unmarried  woman  would  be  to 
convey  her  property.  All  this  was  done  in  this  case.  Both 
Mrs.  Sheldon  and  her  husband,  Seth  Sheldon,  executed  the 
deed  to  Ward,  and  afterwards  she  appeared  before  a  proper 
officer  and  acknowledged  it  in  conformity  with  the  statute, 
and  the  acknowledgment  of  her  husband  to  the  deed  being 
according  to  law,  that  seems  to  be  all  the  law  requires  to  be 
done  to  make  the  deed  effectual  to  pass  the  title  to  the  wife's 
separate  estate. 

But  if  more  is  required,  and  it  shall  be  held  the  statute  is 
imperative  the  husband  shall  join  with  the  wife  in  the  grant- 
ing clause  of  the  deed,  it  may  be  said,  when  the  whole  deed 
is  read  together,  it  sufficiently  appears  he  also  joined  with  her 
in  the  granting  clause  of  this  deed.  It  is  true  that  in  the 
beginning  of  the  deed,  where  the  parties  to  it  are  first  stated, 
it  is  said,  "L.  Martha  Sheldon,  in  her  own  right,  wife  of  Seth 
Sheldon,  Jr.,"  is  the  party  of  the  first  part,  and  her  husband 
is  not  otherwise  named  in  that  clause  of  the  deed  as  the 
party  making  the  grant,  but  in  the  clause  of  the  deed  releas- 
ing the  homestead  the  husband  is  named  as  being  "party  of 
the  first  part, "  and  so  also  in  the  covenanting  clause  of  the 
deed  he  is  again  named  as  "party  of  the  first  part,"  and  the 
same  is  true  as  to  the  attestation  clause  of  the  deed.  It  will 
be  noticed  that  in  the  covenanting  clause  of  the  deed,  where 
the  husband  is  mentioned  as  "party  of  the  first  part"  with  the 
wife,  such  party  (that  is,  the  husband  and  wife,)  warrant  that 
at  the  time  of  the  making  of  the  deed  they  were  well  "seized 
of  the  premises  above  conveyed" — that  is,  by  the  granting 
clause  of  the  deed — "as  of  a  good,  sure,  perfect,  absolute  and 
indefeasible  estate  of  inheritance,  in  law  and  in  fee  simple, 
and  have  good  right,  full  power  and  lawful  authority  to 
grant,  bargain,  sell  and  convey  the  same,  in  manner  and  form 
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aforesaid."  Who  is  it  that  is  seized  of  the  premises  above 
"conveyed,"  and  has  "lawful  authority  to  sell  and  convey,  in 
manner  and  form  as  aforesaid?"  It  is  and  can  be  no  other 
than  the  "party  of  the  first  part,"  the  grantors  in  the  deed, 
of  which  the  husband  and  wife  both  say  the  husband  is  one. 
It  is  three  times  repeated  the  husband  is  a  party  of  the  "first 
part"  mentioned  in  the  deed,  and  to  hold  by  construction  he 
is  not  a  party  of  the  "first  part"  who  are  grantors  in  the 
deed,  is  to  disregard  what  the  husband  and  wife  have  both 
covenanted  he  is.  It  is  obvious  to  any  one  reading  the  whole 
deed  together,  the  husband  executed  the  deed  with  his  wife 
as  grantor  to  pass  the  title  to  the  wife's  separate  property, 
and  the  deed  being  acknowledged  in  conformity  with  the 
statute,  it  was  effectual  in  law  to  pass  the  title  to  the  grantee. 
As  the  deed  of  Mrs.  Sheldon  and  her  husband  to  Ward  is  the 
prior  one  in  date  and  of  record,  and  as  that  title  passed  by 
mesne  conveyance  to  defendants  in  this  appeal,  it  follows 
their  title  is  paramount,  and  must  prevail  over  the  second 
deed  from  her  to  the  other  claimants. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


The  St.  Louis  and  Iron  Mountain  Eailroad  Company 

v. 
Eussel  M.  Larned. 

Filed  at  Ottawa  June  21,  1882. 

1.  Cakrieb — liability  beyond  its  own  line  of  conveyance.  While  it  is 
true  that  a  railroad  carrier  may  by  contract  restrict  its  liability  to  its  own  line, 
there  is  no  doubt  that  it  may  also  extend  its  liability  beyond  its  own  line. 

2.  So,  where  a  railroad  company  in  its  own  wrong  shipped  a  lot  of  cotton 
from  its  depot  in  Arkansas,  to  Waterville,  in  the  State  of  Maine,  beyond  the 
terminus  of  its  road,  and  on  the  application  of  the  agent  purchasing  the  cot- 
ton, gave  him  a  bill  of  lading  containing  a  printed  stipulation  restricting  its 
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liability  to  its  own  line  of  road,  naming  the  number  of  bales,  and  containing 
this  entry,  written  in  a  blank:  "To  be  forwarded  from  Waterville,  Maine, 
(where  the  cotton  is  now  lying)  at  consignee's  expense.  All  charges  for  trans- 
portation to  that  point,  and  necessary  charges,  to  be  paid  by  him," — and  the 
oral  evidence  showed  it  was  to  be  transported  to  Putnam,  Connecticut  it  was 
held,  that  the  company  was  liable  to  the  assignee  of  the  bill  of  lading,  the  con- 
signee, for  the  value  of  the  cotton,  on  account  of  its  non- delivery  at  Putnam. 

3.  Same — which  of  two  carriers  liable.  An  agent  for  eastern  parties 
bought  cotton  in  Arkansas,  which  he  left  at  the  defendant's  railroad  depot, 
taking  receipts  for  the  same,  but  gave  no  orders  for  its  shipment,  and  the 
railroad  company,  without  any  authority  from  such  agent,  shipped  the  same 
to  Waterville,  Maine,  where  another  company — the  Maine  Central  Railroad 
Company — delivered  the  same  to  a  person  who  was  not  in  fact  entitled  to  it. 
On  learning  the  facts  the  defendant  railroad  gave  a  bill  of  lading,  agreeing 
to  transport  the  cotton  to  the  person  who  was  entitled  to  it,  in  Connecticut, 
at  the  consignee's  cost  and  expense,  which  was  not  done,  the  person  receiv- 
ing the  cotton  refusing  to  give  it  up,  claiming  it  was  bought  for  him.  The 
agent  drew  a  draft  on  his  principal,  to  which  he  attached  the  bill  of  lading, 
properly  assigned,  which  was  paid  by  the  principal,  and  the  latter  brought 
suit  against  the  defendant  railroad  for  the  value  of  the  cotton,  and  recovered. 
It  was  contended  that  the  consignee  should  have  sued  the  Maine  Central 
railroad,  and  not  the  defendant:  Held,  /that  while  he  might  have  waived 
the  defendant's  contract,  and  have  sued  the  other  company  for  a  conversion, 
or  the  person  receiving  the  cotton,  he  was  under  no  obligation  to  do  so,  and 
that  the  recovery  against  the  defendant  was  warranted. 

4.  Same — estoppel  to  assert  facts  that  would  defeat  transfer  of  property 
by  an  assignment  of  a  bill  of  lading.  While  it  may  be  that  property  in  the 
adverse  possession  of  another  is  not  transferable  so  as  to  pass  the  title,  yet 
where  a  railroad  company  gives  a  bill  of  lading  reciting  that  the  property  is 
then  lying  in  a  depot  at  a  certain  place,  and  agrees  to  forward  the  same  to  the 
consignee,  and  others  advance  money  on  the  faith  of  such  bill  of  lading, 
which  is  assigned  by  the  shipper,  the  railroad  company  will  be  estopped,  as 
against  such  persons,  from  showing  that  at  the  time  of  giving  such  bill  of 
lading,  and  its  indorsement,  the  goods  were  in  the  adverse  possession  of 
another  person,  so  as  to  defeat  an  action  brought  by  the  consignee  so  advanc- 
ing money  on  the  bill  of  lading. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Sidney  Smith,  Judge,  presiding. 

Mr.  Charles  H.  Wood,  for  the  appellant. 

Mr.  E.  C.  Larned,  and  Mr.  A.  M.  Pence,  for  the  appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  one  G.  T.  Potter,  in  the  years  1879  and 
1880,  was  engaged  in  Arkansas  in  the  purchase  of  cotton  for 
Lockwood  &  Co.,  of  Waterville,  in  Maine,  and  appellee,  of 
Providence,  Ehode  Island,  and  other  eastern  manufacturers. 
They  furnished  him  money,  and  he  purchased  the  cotton  and 
delivered  it  to  appellant,  at  its  depot  in  Texarkana,  when 
receipts  or  tickets  were  given  to  him  as  each  separate  lot  was 
delivered.  When  he  wished  to  make  a  shipment  he  returned 
the  tickets,  and  a  bill  of  lading  was  given  him.  He  there- 
upon drew  on  the  consignee  for  the  value  of  the  cotton  thus 
shipped,  and  attached  the  bill  of  lading  and  obtained  the 
money  on  the  draft.  In  this  manner  he  raised  money  to 
pay  for  the  cotton  he  purchased.  Having  cotton  in  the  depot 
for  which  he  held  tickets,  the  freight  agent  by  mistake 
shipped  fifty  bales  to  Waterville,  which  were  intended  to  be 
shipped  to  Larned,  at  Providence.  When  Potter  came  to 
ship  it  to  Larned  he  heard  of  the  mistake,  but  being  informed 
that  it  was  still  at  Waterville,  it  was  agreed  that  the  railroad 
company  would  have  it  reshipped  to  Putnam,  Connecticut. 
Thereupon  the  railroad  company  gave  Potter  a  through  bill 
of  lading,  using  an  ordinary  printed  blank,  with  all  of  the 
terms  and  conditions,  but  writing  in  the  undertaking  to  so 
deliver  it.  This  bill  of  lading  was  assigned  to  Larned, 
attached  to  a  draft  drawn  on  him  and  sent  forward,  and  the 
draft  was  paid.  The  railroad  company  failed  to  make  deliv- 
ery. Larned  was  informed  the  cotton  was  at  Waterville,  but 
on  inquiry  it  was  found  that  the  last  carrier,  the  Maine  Cen- 
tral Eailroad# Company,  had  delivered  it  to  Lockwood  &  Co. 
On  demand  they  refused  to  deliver  it  to  Larned,  and  he  sued 
appellant  for  a  failure  to  deliver  according  to  the  terms  of  its 
bill  of  lading.  A  trial  was  had  in  the  Superior  Court  of  Cook 
county,  resulting  in  a  verdict  and  judgment  in  favor  of 
plaintiff.     The  case  was   removed  to  the  Appellate   Court, 
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the  judgment  was  affirmed,  and  defendant  appeals  to  this 
court. 

It  is  urged  that  railroads  may,  by  express  contract,  limit 
their  liability  to  loss  on  their  own  road,  and  against  loss 
occurring  beyond  the  terminus  of  their  own  line,  and  that  the 
bill  of  lading  in  this  case  contained  a  restriction  of  that  kind. 
Admitting  this  bill  of  lading  does  contain  such  a  stipulation, 
after  naming  the  number  of  bales  of  cotton  shipped,  it  con- 
tains this  :  "To  be  forwarded  from  Waterville,  Maine,  (where 
the  cotton  is  now  lying)  at  consignee's  expense.  All  charges 
for  transportation  to  that  point,  and  necessary  charges,  also 
to  be  paid  by  him. "  This  was  written  in  a  blank  in  the  bill 
of  lading.  While  it  is  true  that  a  railroad  carrier  may  restrict 
its  liability  to  its  own  line,  it  can  not  be  denied  that  it  may 
extend  its  liability  beyond  its  own  line.  It  in  this  case  did 
in  terms  agree  to  forward  the  cotton  from  Waterville,  and  the 
oral  evidence  shows  it  was  to  Putnam,  Connecticut.  The 
company  thereby  undertook  to  transport  this  cotton  from 
Waterville  to  Putnam.  It  is  no  answer  to  say  the  cotton 
was  not  there.  It  had  been  put  in  their  depot  and  custody 
to  be  held  for  shipment,  and  they,  of  their  own  wrong,  and 
without  authority  or  orders  from  the  holders  of  their  receipts, 
had  sent  it  to  Waterville,  and  they  were  bound  to  return 
it  to  Potter,  at  Texarkana,  or  respond  in  damages,  had  he 
demanded  it.  But  he  waived  that  right,  and  agreed  that 
they  might  deliver  it  at  Putnam,  and  this  they  undertook  to 
do  by  this  contract,  and  the  company  was  bound  to  perform 
the  undertaking. 

It  is  urged  that  the  suit  should  have  been  against  the 
Maine  Central  Eailroad  Company.  If  an  action  would  lie 
against  it  for  a  wrong  delivery,  it  is  in  favor  of  appellant. 
Potter  did  not  place  the  cotton  in  its  possession,  nor  did  he 
authorize  or  direct  it  to  be  done.  It  was  placed  .in  its  pos- 
session by  appellant,  of  its  own  wrong.  Then  why  require 
Potter  or  his  assignee  to  sue  that  company  ?     It  may  be  that 
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he  might,  if  he  chose,  have  waived  the  contract  of  appellant, 
and  sued  that  company  for  a  conversion  of  the  property,  but 
he  was  under  no  obligation  to  do  so.  The  same  is  true  as  to 
suing  Lockwood  &  Co.,  as  neither  he  nor  his  assignee  placed 
the  cotton  in  their  hands. 

It  is  claimed  that  the  assignment  of  the  bill  of  lading  did 
not  transfer  the  title,  because  it  was  in  the  adverse  possession 
of  Lockwood  &  Co.,  who  claimed  to  own  it  at  the  time  the 
assignment  was  indorsed.  Concede  this  to  be  true  under 
ordinary  circumstances,  appellant  is  estopped  to  deny  that 
the  cotton  was  at  Waterville.  The  company  say  in  its  bill  of 
lading  that  the  cotton  is  lying  at  that  place,  and  the  bank 
who  received  the  bill  of  lading  with  the  assignment,  and 
advanced  the  money  on  it,  we  may  presume,  would  not  have 
done  so  had  it  known  this  statement  was  untrue,  and  the 
cotton  was  in  the  possession  of  an  adverse  claimant,  and 
could  only  be  recovered  at  the  end  of  a  law  suit.  It  was  by 
this  statement  of  appellant  that  each  successive  assignee  was 
induced  to  advance  money  on  it,  and  it  would  be  a  fraud  on 
them  to  permit  appellant  to  escape  liability  by  showing  that 
this  statement  on  which  they  acted  was  untrue.  It  presents 
a  clear  case  requiring  the  application  of  an  estoppel.  It  is 
in  the  fullest  sense  an  estoppel  upon  appellant. 

It  is  insisted  that  the  damages  were  assessed  too  high.  If 
it  were  conceded  that  the  finding  and  assessment  of  damages 
is  not  the  finding  of  a  fact  which  has  been  found  the  same 
way  by  the  Appellate  Court,  and  we  can  look  into  the  evi- 
dence to  determine  the  correctness  of  the  finding,  the  evidence 
clearly  sustains  it.  This  being  true,  there  is  no  force  in  this 
position. 

Perceiving  no  error  in  this  record,  the  judgment  of  the 
Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 
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The  Village  of  Warren 

v. 

John  W.  Wright. 

Filed  at  Ottawa  June  21,  1882. 

1.  Evidence — in  action  for  injury  from  defective  sidewalk — evidence 
in  rebuttal,  as  to  previous  physical  condition  of  the  plaintiff.  In  an  action 
against  a  village  to  recover  damages  for  injuries  from  the  falling  of  a  side- 
walk, the  plaintiff  claiming  that  he  received  an  injury  in  his  back,  the  defend- 
ant introduced  evidence  of  a  previous  complaint  on  his  part  of  weakness  in 
the  back.  In  answer  to  this,  witnesses  on  the  part  of  the  plaintiff  were 
allowed  to  testify  to  their  not  having  heard  any  complaint  by  him  in  regard 
to  his  back  previous  to  the  accident:  Held,  that  though  of  a  negative  char- 
acter, and  entitled  to  but  little,  if  any,  weight,  it  was  not  irrelevant. 

2.  Same— as  explanatory  of  plaintiff  continuing  a  journey  after  he  was 
injured.  A  party,  after  receiving  a  personal  injury  from  a  defective  sidewalk 
in  this  State,  went  to  Canada,  where  his  deposition  was  taken  in  a  suit  by 
him  to  recover  damages.  In  the  cross-examination  he  was  asked  if  he 
stopped  over  at  any  place  on  his  return  to  Canada,  and  answered  that  he  did 
not,  and  then  said  in  explanation  that  a  physician  on  the  train  advised  him 
not  to  stop  off  over  night,  but  to  get  home  as  soon  as  he  could:  Held,  that 
in  rebuttal  of  the  inference  as  to  his  physical  condition,  which  might  be 
drawn  from  the  fact  of  his  being  able  to  go  through  to  Canada  without  any 
stopping,  it  was  proper  for  him  to  give  his  reason  for  not  stopping  over. 

3.  Same — as  to  physical  condition  of  plaintiff  a  year  before  receiving 
a  personal  injury.  Where  a  plaintiff  left  Canada  to  go  to  the  village  of 
Warren,  in  this  State,  in  March,  1876,  and  there  received  a  personal  injury  in 
May,  1877,  by  the  falling  of  a  sidewalk,  in  a  suit  by  him  against  the  village, 
evidence  on  the  part  of  the  plaintiff  as  to  his  good  physical  condition  when 
he  left  Canada  was  objected  to  as  too  remote:  Held,  that  as  there  was  testi- 
mony on  the  part  of  the  defendant  as  to  the  poor  health  of  the  plaintiff  but 
a  short  time  after  his  coming  to  Warren,  the  objection  was  without  force. 

4.  Error  will  not  always  reverse — as  to  admission  of  evidence. 
On  the  trial  of  an  action  to  recover  for  an  injury  from  a  defective  sidewalk, 
the  court  admitted  on  the  part  of  the  plaintiff  evidence  of  the  rebuilding  of 
the  walk,  the  manner  in  which  it  was  built,  and  that  it  was  different  from  the 
mode  of  the  original  construction:  Held,  that  while  this  evidence  should  not 
have  been  received,  yet  as  there  was  much  testimony  that  the  sidewalk  had 
come  to  be  in  a  manifestly  defective  and  unsafe  condition,  the  reception  of 
such  evidence  was  not  a  fatal  error. 

5.  In  the  same  proceeding  it  was  error  to  admit  evidence  on  the  part  of 
the  plaintiff  that  he  was  a  married  man,  and  had  a  family;  but  the  defendant 
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having  proved  the  same  fact,  and  the  plaintiff's  counsel  afterwards  having 
withdrawn  such  evidence  from  the  jury,  the  error  was  regarded  as  a  harmless 
one,  though  there  might  be  a  question  whether  the  withdrawal  of  the  plain- 
tiff's evidence  on  this  point  would  have  cured  the  error. 

6.  Instruction — giving  facts  of  one  side  only.  An  instruction  which 
sets  forth  at  length  the  facts  as  testified  to  by  the  party's  own  witnesses,  and 
upon  the  hypothesis  of  the  belief  of  such  facts  directs  the  jury  how  to  find, 
is  objectionable,  and  is  properly  refused. 

7.  Same — stating  facts  as  constituting  due  care.  An  instruction  is 
faulty  which  details  certain  facts  as  constituting  ordinary  care  and  diligence, 
instead  of  leaving  it  to  the  jury  to  determine,  from  all  the  evidence  in  the 
case,  whether  there  had  been  the  exercise  of  due  care  and  diligence  by  the 
party  charged  with  negligence. 

8.  Same—  construed — as  whether  assuming  a  controverted  question  of 
fact.  In  an  action  against  an  incorporated  village  to  recover  for  a  personal 
injury  alleged  to  have  resulted  from  a  defective  sidewalk,  the  defendant 
asked  an  instruction  to  the  effect  that  if  the  sidewalk  was  constructed  by 
adjacent  lot  owners  then  there  would  be  required  of  the  corporation  only  a 
certain  measure  of  diligence.  The  court  modified  this  instruction  by  saying, 
"that  where  a  corporation  authorizes  the  lot  owner  to  construct  the  sidewalk, 
it  is  the  duty  of  the  corporation,"  etc.  The  modification  was  held  not  to  be 
obnoxious  to  the  criticism  that  it  assumed  that  the  corporation  authorized 
and  directed  the  construction  of  the  sidewalk,  or  that  it  was  done  under  its 
supervision,  when  that  was  a  contested  point  in  the  case  whether  the  side- 
walk was  thus  constructed,  or  was  built  entirely  by  the  lot  owner.  The  word 
"authorize"  imported  no  more  than  the  corporation  allowing  the  lot  owner 
to  construct  the  sidewalk,  as  he  might  well  have  done  under  the  village 
ordinance. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Jo  Daviess  county;  the  Hon.  John  V.  Eustace,  Judge,  pre- 
siding. 

Messrs.  Luke  &  Jones,  for  the  appellant,  •  among  other 
objections  to  the  evidence,  presented  the  following: 

The  admission  of  evidence  that  the  plaintiff  was  a  married 
man,  and  had  a  family,  was  error,  and  without  palliation  or 
excuse.  See  this  case,  5  Bradw.  433 ;  City  of  Chicago  v. 
O'Brcnnan,  65  111.  163;  Pittsburg,  Ft.  Wayne  and  Chicago 
R.  R.  Co.  v.  Powers,  74  id.  343 ;  Chicago  and  Northwestern 
R.  R.  Co.  v.  Moranda,  93  id.  303. 
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The  error  in  the  admission  of  this  evidence  was  not  cured 
by  its  subsequent  withdrawal  several  days  after  it  was  given. 
Lafayette,  Bloomington  and  Mississippi  R.  R.  Co.  v.  Winslow 
et  al.  66  111.  223;  Lycoming  Fire  Ins.  Co.  v.  Rubin,  79  111. 

408. 

Messrs.  D.  &  T.  J.  Sheean,  for  the  appellee : 

Sidewalks  being  a  part  of  the  street,  it  is  the  duty  of  an 
incorporated  city  or  village  having  control  of  the  streets  to 
keep  the  sidewalks  thereon  in  repair  and  in  a  safe  condition, 
and  the  corporation  will  be  liable  in  damages  to  any  one 
injured  from  a  neglect  to  discharge  this  duty.  City  of  Bloom- 
ington v.  Bay,  42  111.  503;  City  of  Joliet  v.  Varley,  35  id.  58; 
City  of  Chicago  v.  Herz,  87  id.  541. 

The  fact  that  the  city  authorities  impose  the  duty  of  con- 
structing sidewalks  upon  the  lot  owners,  will  not  relieve  the 
city  from  liability  in  case  a  sidewalk,  no  matter  by  whom 
constructed,  is  suffered  to  be  and  remain  out  of  repair.  City 
of  Bloomington  v.  Bay,  42  111.  507;   Cooley  on  Torts,  625. 

After  a  reasonable  time  has  expired  for  city  authorities,  by 
the  use  of  due  diligence,  to  learn  of  defects  in  the  streets  or 
sidewalks,  and  they  are  not  repaired,  the  city  will  be  guilty 
of  such  negligence  as  to  render  it  liable  for  any  injury  pro- 
duced thereby.  Schmidt  v.  Chicago  and  Northwestern  Ry. 
Co.  83  111.  406;  City  of  Roclforcl  v.  Hildebrand,  61  id.  156; 
City  of  Springfield  v.  Doyle,  76  id.  202. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action,  brought  against  the  village  of  Warren, 
to  recover  for  an  injury  sustained  from  the  falling  of  a  side- 
walk, on  May  11,  1877,  upon  which  plaintiff  was  standing  at 
the  time.  There  was  a  recovery  for  $2000.  On  appeal  to 
the  Appellate  Court  for  the  Second  District  the  judgment 
was  affirmed,  and  an  appeal  taken  by  the  village  to  this 
court. 
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The  errors  assigned  are  in  the  respect  of  the  admission  of 
testimony,  and  of  instructions. 

Plaintiff  claimed  that  he  received  injury  in  his  back. 
There  was  evidence  on  the  part  of  defendant  of  complaint  by 
plaintiff  of  weakness  in  the  back  previous  to  the  accident. 
In  answer  to  this,  witnesses  on  the  part  of  plaintiff  were 
allowed  to  testify  to  their  not  having  heard  any  complaint 
by  him  in  regard  to  his  back  previously  to  the  accident  in 
question,  and  exception  is  taken  to  this.  We  can  not  say 
that  this  testimony  was  wholly  irrelevant,  although,  being  of 
a  negative  character,  it  might  be  entitled  to  little,  if  any, 
weight.  If  the  circumstances  were  such  that  complaint 
would  be  likely  to  have  been  made  had  there  been  such  ail- 
ment, then  the  testimony  would  have  been  worthy  of  con- 
sideration. 

The  plaintiff  came  from  Canada  to  Warren,  in  the  spring 
of  1876,  and  some  time  after  the  occurrence  of  the  accident 
returned  to  Canada.  His  deposition  was  taken  in  the  case. 
In  a  cross-interrogatory  on  the  part  of  defendant  he  was 
asked  if  he  stopped  over  at  any  place  in  returning  from 
Warren  to  Canada,  and  answered  that  he  did  not,  and  then 
said  in  explanation  that  a  physician  on  the  train  advised  him 
not  to  stop  off  over  night,  but  to  get  home  as  soon  as  he 
could,  and  the  admission  of  this  evidence  is  complained  of. 
In  rebuttal  of  the  inference  as  to  the  physical  condition  of 
the  plaintiff  which  might  be  drawn  from  the  fact  of  his  being 
able  to  go  through  from  Warren  to  Canada  without  any  stop- 
ping, we  think  it  was  proper  for  him  to  give  the  reason  for 
his  not  stopping  over.  We  find  no  force  in  the  objection  that 
the  evidence  on  the  part  of  the  plaintiff  as  to  his  good  physical 
condition  at  the  time  he  left  Canada,  in  March,  1876,  to  go 
to  Warren,  was  too  remote,  the  happening  of  the  accident 
not  being  until  on  May  11,  1877,  as  there  was  testimony  on 
defendant's  part  as  to  the  poor  health  of  plaintiff  but  a  short 
time  after  his  coming  to  Warren. 
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Objection  is  made  to  the  admission  of  evidence  of  the 
rebuilding  of  the  sidewalk  after  its  fall,  the  manner  in  which 
it  was  rebuilt,  and  that  it  was  different  from  the  mode  of  the 
original  construction.  This  testimony  could  only  have  been 
relevant  as  founding  an  inference  that  the  sidewalk  was 
defectively  constructed  originally,  and  that  there  was  a  want 
of  ordinary  care  in  that  respect.  We  think  it  was  inadmis- 
sible for  that  purpose.  The  fact  of  the  falling  of  the  sidewalk 
might  well  have  suggested  a  different  mode  of  construction  to 
guard  against  the  possibility  of  a  like  occurrence,  when  there 
might  have  been  originally  no  culpable  negligence  in  not 
foreseeing  such  a  disaster,  and  in  the  mode  of  original  con- 
struction. From  other  causes,  too,  a  different  and  improved 
mode  of  construction  might  have  been  adopted,  and  while  we 
think  the  evidence  should  not  have  been  received,  yet  there 
was  so  much  testimony  in  the  case  that  the  sidewalk  had 
come  to  be  in  a  manifestly  defective  and  unsafe  condition, 
we  do  not  think  the  reception  of  this  evidence  should  be  held 
to  be  a  fatal  error. 

Evidence  was  admitted  and  excepted  to  that  plaintiff  was  a 
married  man,  and  had  a  family.  It  was  error  to  admit  this 
evidence.  City  of  Chicago  v.  O'Brennan,  65  111.  163 ;  Pitts- 
burg, Ft.  Wayne  and  Chicago  R.  R.  Co.  v.  Powers,  74  id.  343. 
But  the  same  facts  were  brought  out  and  made-  to  appear  in 
testimony  introduced  on  the  part  of  the  defendant,  and  in  a 
subsequent  stage  of  the  trial,  too,  this  evidence  was  withdrawn 
by  plaintiff's  counsel  from  the  consideration  of  the  jury. 
Although  there  might  be  question  as  to  whether  such  with- 
drawal cured  the  error  of  admission,  (Lafayette,  Bloomington 
and  Mississippi  R.  R.  Co.  v.  Winslow,  66  111.  223,  and  Lycoming 
Fire  Ins.  Co.  v.  Rubin,  79  id.  408,)  yet  in  view  of  the  like 
facts  appearing  in  the  testimony  introduced  by  the  defend- 
ant, we  must  regard  the  error  of  admitting  the  evidence  as  a 
harmless  one. 
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The  eleventh  and  fifteenth  instructions  asked  on  the  part 
of  the  defendant  were  to  the  effect  that  if  the  sidewalk  was 
constructed  by  the  adjacent  lot  owners,  and  appeared  to  be 
in  safe  condition,  the  defendant  could  not  be  held  liable, 
unless  it  had  actual  notice  of  the  defect  in  the  sidewalk,  or 
that  the  defect  existed  for  such  a  length  of  time  that  if  the 
defendant  had  exercised  reasonable  or  ordinary  care  and  dili- 
gence, it  would  or  should  have  known  of  the  defect  in  time  to 
have  repaired  the  same  before  the  falling  of  the  sidewalk,  to 
which  the  court  added  the  following:  "It  being  also  the  law, 
to  be  considered  by  the  jury  in  connection  with  these  instruc- 
tions in  this  case,  that  where  a  corporation  authorizes  the 
lot  owner  to  construct  the  sidewalk,  it  is  the  duty  of  such 
corporation  to  use  ordinary  care  to  see  that  it  is  constructed 
so  as  to  be  reasonably  safe,  and  where  it  occupies  and  uses  a 
sidewalk  which  has  already  been  constructed  by  the  lot 
owner,  it  is  the  duty  of  such  corporation  to  use  ordinary  care 
to  determine  whether  it  has  been  so  constructed  as  to  be  rea- 
sonably safe  for  persons  using  it  with  ordinary  care  and  pru- 
dence." As  thus  modified,  the  court  gave  the  instructions  to 
the  jury.  It  is  insisted  the  instructions  should  have  been 
given  as  asked,  and  that  the  modification  of  them  was  erro- 
neous. The  criticism  made  upon  the  language,  that  it  assumes 
that  the  corporation  authorized  and  directed  the  construction 
of  the  sidewalk,  or  that  it  was  done  under  its  supervision, 
when  that  was  a  contested  point  in  the  case  whether  the  side- 
walk was  thus  constructed  or  was  built  entirely  by  the  lot 
owners,  does  not  strike  us  as  correct.  The  word  "authorize," 
which  is  used,  imports  no  more,  that  we  see,  than  the  corpo- 
ration allowing  the  lot  owner  to  construct  the  sidewalk,-  as  he 
might  do  under  the  provisions  of  the  ordinance  of  the  corpo- 
ration in  evidence  for  building  the  sidewalk,  levying  a  tax 
therefor,  and  declaring  that  if  the  lot  owner  made  the  side- 
walk in  conformity  with  the  ordinance  by  a  time  named,  he 
should  not  be  taxed  therefor.     The  instructions   as   asked 
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recognized  the  liability  of  the  defendant  if  the  defect  in  the 
sidewalk  would  have  been  discoverable  by  the  exercise  of 
ordinary  care  and  diligence,  and  the  modification  made  by 
the  court  was  no  more  than  that  where  the  sidewalk  was  .con- 
structed by  a  lot  owner  by  the  permission  and  allowance  of 
the  corporation,  it  is  the  duty  of  the  latter  to  use  ordinary 
care  and  diligence  to  see  that  the  sidewalk  is  reasonably  safe. 
What  was  required  by  the  instructions  as  asked,  and  as  mod- 
ified, was  reasonable  care  and  diligence  in  seeing  to  the  safety 
of  the  sidewalk,  and  we  perceive  no  such  essential  change  in 
the  modification  of  the  instructions  as  to  afford  any  substan- 
tial ground  of  complaint. 

The  refusal  to  give  the  sixteenth  instruction  asked  by  the 
defendant  is  complained  of  as  error.  This  was  a  long 
instruction,  reciting  at  length  particulars  of  divers  examina- 
tions as  having  been  made  by  officers  of  the  corporation  for 
the  purpose  of  ascertaining  the  condition  as  to  safety  of  the 
sidewalk,  and  instructing  if  such  examinations  had  been 
made,  and  the  sidewalk  appeared  to  be  reasonably  safe,  and 
that  afterward  the  defendant  did  not  have  any  notice  of  the 
unsafe  condition  of  the  sidewalk  long  enough  before  it  fell  to 
have  repaired  the  same,  and  if  the  sidewalk  was  originally 
constructed  so  as  to  be  reasonably  safe  for  public  use,  that 
then  the  defendant  had  exercised  ordinary  care  and  diligence 
to  see  that  the  sidewalk  was  reasonably  safe  for  public  use, 
and  was  not  guilty  of  negligence  entitling  the  plaintiff  to 
recover.  This  instruction  was  objectionable  in  setting  forth 
at  length  facts  as  testified  to  by  defendant's  witnesses,  and 
upon  the  hypothesis  of  the  belief  of  such  facts  directing  the 
jury  how  to  find.  This  form  of  instruction  has  been  repeat- 
edly condemned  by  this  court.  Harris  v.  Cornell,  80  111.  54 ; 
Martin  v.  Johnson,  89  id.  539;  Logg  v.  The  People,  92  id. 
598 ;  Thorp  v.  Goewey,  85  id.  612.  The  instruction  was 
further  faulty  in  detailing  certain  of  the  facts  which  would 
constitute  ordinary  care  and  diligence,  instead  of  leaving  it 
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to  the  jury  to  determine  whether,  from  all  the  evidence  in  the 
case,  there  had  been  the  exercise  of  due  care  and  diligence  on 
the  part  of  the  corporation.  This  instruction  was  properly 
refused. 

It  is  complained  that  the  damages  are  excessive.  There 
was  evidence  going  to  show  the  injury  to  have  been  a  very 
serious  one,  and  of  a  permanent  character,  and  we  find  no 
sufficient  reason  for  disturbing  the  judgment  on  the  ground 
last  named,  if  it  were  one  open  to  our  consideration,  as  to 
which  we  express  no  opinion. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


The  United  States  Life  Insurance  Company 
v. 
Clara  Ludwig. 

Filed  at  Ottawa  June  21,  1882. 

1.  Paety — plaintiff — on  policy  of  insurance  assigned.  Policies  of 
insurance  are  but  choses  in  action,  and  governed  by  the  same  principles 
applicable  to  choses  in  action  in  general.  They  are  assignable  in  equity  only, 
and  in  this  State  courts  of  law  will  not  recognize  the  assignment  so  as  to 
allow  the  assignee  to  sue  on  the  policy  in  his  own  name. 

2.  The  payment  of  a  premium  on  a  policy  of  life  insurance  by  the  assured, 
after  an  assignment  to  his  children,  for  them,  when  the  policy  is  to  him  and 
in  his  name,  or  even  a  payment  by  the  assignees,  when  no  new  undertaking 
or  promise  is  made  to  them,  will  not  authorize  a  recovery  in  the  names  of  the 
assignees,  even  under  the  common  counts.  The  suit  must  be  brought  in  the 
name  of  the  party  having  the  legal  interest,  though  it  may  be  for  the  use  of 
the  party  having  an  equitable  interest. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the   Superior  Court   of 
Cook  county;    the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 
20—103  III. 
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This  was  an  action  of  assumpsit,  by  Clara  Ludwig,  who 
sues  in  her  own  right,  and  as  guardian  of  Otto  Ludwig  and 
Emma  Ludwig,  minors,  against  the  United  States  Life  Insur- 
ance Company,  on  four  policies  of  insurance  issued  by.  that 
company  to  Otto  C.  Ludwig,  insuring  his  life.  Each  policy 
recites  that  "in  consideration  of  the  application  therefor, 
signed  by  the  assured  hereinafter  named,  and  submitted  in 
writing  by  or  for  the  assured,  to  the  officers  of  this  company 
subscribing  this  policy,  which  application  is  hereby  referred 
to  and  made  a  part  of  this  contract,  and  of  each  of  the  state- 
ments (warranties  and  agreements)  made  and  contained 
therein,  which,  whether  signed  or  written  by  his  or  her  own 
hand  or  not,  every  person  accepting  or  acquiring  any  interest 
in  this  contract  hereby  adopts  as  his  or  her  own,  admits  to 
be  material,  and  warrants  to  be  full  and  true,  and  agrees 
shall  be  the  only  basis  upon  which  this  policy  is  issued ;  and 
in  further  consideration  of  the  payment  in  advance  to  said 
company,  at  its  principal  office  in  New  York  City,  by  or  for 
the  assured  under  this  policy,  to-wit,  Otto  C.  Ludwig,  the 
person  whose  life  is  hereby  insured  (or  any  of  the  persons 
hereinafter  called  the  'assured'),  of  the  first  premium,  to  be 
evidenced  by  the  receipt  to  be  given  therefor,  signed  by  the 
president,  secretary,  assistant  secretary,  or  actuary,  and, 
thereafter,  of  the  semi-annual  premium  of  $18.90  on  or  before 
the  twenty-sixth  days  of  April  and  October  in  each  and  every 
year  during  the  continuance  of  this  policy,  and  as  hereinafter 
provided,  *  *  *  this  company  agrees  to  pay  to  the  said 
Otto  C.  Ludwig,  his  executors,  administrators  or  lawful 
assigns,  in  three  months  after  due  notice  and  satisfactory 
proofs,  as  hereinafter  required,  of  the  death  during  the  con- 
tinuance of  this  insurance  of  the  said  person  whose  life  is 
hereby  assured  as  above,  and  proof  of  the  just  claim  of  the 
said  assured,  or  of  any  other  person,  as  child,  guardian,  exec- 
utor or  administrator,  made  or  to  be  made  under  this  policy, 
the  balance  of  the  year's  premium,  if  any,  remaining  unpaid, 
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and  any  indebtedness  to  the  company,  being  first  deducted 
therefrom. " 

On  the  trial  plaintiff  also  offered  and  put  in  evidence  the 
renewal  receipts  for  premiums  on  each  of  said  policies.  The 
last  receipt  for  premium  on  each  of  the  policies  numbered 
38,352  and  38,354,  respectively,  is  in  the  following  form: 

"The  United  States  Life  Insurance  Company  in  the  city  of 
New  York. 
$18.90.  CMcaV°- 

"Keceived  this  26th  day  of  April,  1880,  eighteen  and  -T90^ 
dollars,  for  the  premium  on  policy  of  Otto  C.  Ludwig  (policy 
No.  38,352),  due  at  above  date,  hereby  continuing  the  insur- 
ance thereunder  for  six  months  from  above  date,  subject  to 
all  the  provisions,  conditions  and  agreements  contained  in 
the  above  mentioned  policy,  and  the  application  therefor, 
and  those  indorsed  hereon,  all  of  which  are  hereby  referred 
to  and  made  part  hereof. 

C.  P.  Fealeigh,  Sec'y." 

Indorsed  on  the  face  as  follows : 

"The  within  mentioned  amount  paid  in  cash,  or  check, 
good  at  bank,  this  26th  day  of  April,  1880,  at  Chicago,   111. 

E.  W.  Chamberlain,  Agent, 

Pr.  B." 

The  printed  provisions  on  the  back  of  said  receipt  are 
omitted. 

It  was  admitted  that  all  of  the  premium  receipts  on  the  four 
policies  in  question  (excepting  the  last  receipt  on  policies 
numbered  38,352  and  38,354,  as  aforesaid,)  are  in  the 
following  form : 

"United  States  Life  Insurance  Co.,  in  the  city  of  New 

York-  Chicago. 

"Keceived  this  14th  day  of  March,  1880,  eighteen  dollars 
from  the  owner  of  policy  No.  38,355,  on  the  life  of  Otto  C. 
Ludwig,  for  the  premium  due  at  above  date,  continuing  the 
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insurance  thereunder  for  six  months  from  above  date,  subject 
to  all  the  provisions,  conditions  and  agreements  contained  in 
the  above  policy  and  the  application  therefor,  and  those 
indorsed  hereon,  all  of  which  are  hereby  referred  to  and 
hereby  made  part  hereof. 

C.  P.  Fealeigh,  Sec'y." 

Indorsed  on  the  face  as  follows : 

"The  within  mentioned  amount  paid  by  the  owner  of  the 

policy  in  cash  (or  check  good  at  bank)  this  3d  day  of  March, 

1880,  at  Chicago,  Illinois. 

E.  W.  Chambeelain,  Agent, 

Pr.  B." 

The  printed  portions  on  the  backs  of  the  receipts  are 
omitted. 

Otto  C.  Ludwig  died  July  31,  1880,  and  proofs  of  claim 
were  made  by  the  assignees  of  the  policies.  Defendant 
admitted  that  death  was  caused  by  pulmonary  apoplexy,  as 
stated  in  the  proofs  of  loss.  Defendant  also  admitted  that 
demand  of  payment  of  the  company  was  made  by  the 
plaintiff. 

The  assignment  of  the  policies  was  as  follows : 

"For  a  good  and  valuable  consideration,  I  hereby  assign 
policies  numbered  38,352,  38,353,  38,354  and  38,355,  in  the 
United  States  Life  Insurance  Company,  in  the  city  of  New 
York,  to  my  three  children  and  sole  heirs  at  law,  Clara  Lud- 
wig, Otto  Ludwig  and  Emma  Ludwig,  to  have  the  moneys 
and  benefits  to  accrue  therefrom,  share  and  share  alike, 
between  them. 

"In  witness  whereof  I  have  hereunto  set  my  hand  and 
seal,  this  24th  day  of  January,  A.  D.  1879. 

Otto  C.  Ludwig.      [seal.] 

"Witness:  Albion  C ate." 

The  signatures  to  the  assignments  were  proved,  and  Otto 
Ludwig,  one  of  the  children  of  said  Otto  C.  Ludwig,  testified 
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that  he  took  possession  of  the  said  assignments  at  the  time 
they  were  executed ;  that  the  policies  were  delivered  to  him 
at  the  same  time ;  that  he  put  them  in  his  father's  safe ; 
that  they  remained  there,  in  the  same  package,  until  his 
father's  death ;  that  he  had  the  combination  of  the  safe,  and 
his  father  had  it  also. 

Albion  Cate,  a  witness  for  plaintiff,  who  being  shown  the 
assignments,  testified  :  "I  think  I  drew  it ;  that  is  in  my  hand- 
writing, and  that  is  Mr.  Ludwig's  signature ;  I  saw  him  write 
it ;  don't  remember  now  whether  I  sent  a  duplicate  of  that 
assignment  to  the  United  States  Life  Insurance  Company ; 
I  sent  an  assignment  to  them;  think  I  gave  Ludwig  the 
duplicate ;  am  quite  certain  this  is  a  duplicate  of  the  one  I 
sent  to  the  company ;  they  acknowledged  the  receipt  of  the 
letter ;  they  said  they  would  not  acknowledge  or  accept  a 
receipt  until  certain  things  were  done." 

Phillip  Schick,  on  behalf  of  the  defendant,  being  shown 
the  receipts  for  payments  on  premium,  before  set  out  and 
referred  to,  testified :  "I  paid  the  money  about  the  time  it 
was  due ;  I  got  the  money  to  pay  them  from  Mr.  Otto  C. 
Ludwig,  who  is  now  dead,  at  about  the  time  the  moneys 
were  paid;  I  paid  the  premiums,  back  of  this  one,  for  the 
last  two  or  three  years ;  I  got  the  money  to  make  the  pay- 
ments from  Otto  C.  Ludwig,  deceased."  On  cross-examina- 
tion he  testified :  "I  know  the  money  was  Otto  C.  Ludwig's, 
because  he  took  it  out  of  the  business  drawer ;  the  money 
was  paid  for  the  three  children ;  the  money  was  the  money 
of  Otto  C.  Ludwig." 

The  court  instructed  the  jury  orally,  by  consent  of  parties. 
The  defendant  then  asked  the  court  to  instruct  the  jury,  that 

I  if  they  believe,  from  the  evidence  of  Mr.  Schick,  that  the 
money  paid  for  the  premiums  was  the  money  of  Otto  C. 
Ludwig,  that  then,  upon  the  evidence  in  this  case,  the  plaintiff 
can  not  recover.  To  that  the  court  said  to  the  jury,  that 
;— 
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ing  it  to  be  for  the  benefit  of  his  children,  after  assigning  the 
policies  to  them,  that  it  is  the  same  thing  as  though  it  had 
been  paid  with  their  own  money.  The  defendant  then  asked 
the  court  to  instruct  the  jury,  that  upon  the  evidence  in  this 
case  the  plaintiff  is  not  entitled  to  recover,  which  said  last 
mentioned  instruction  the  said  court  then  and  there  refused 
to  give,  for  which  refusal  counsel  for  defendant  then  and 
there  duly  excepted. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiffs,  assess- 
ing their  damages  at  $5272.78.  Thereupon  the  defendant 
moved  for  a  new  trial,  assigning  therefor,  among  other  causes, 
that  the  court  gave  improper  instructions  to  the  jury,  and 
refused  to  give  proper  instructions  to  the  jury  asked  for  on 
behalf  of  defendant.  The  motion  was  overruled,  and  proper 
exception  taken.  Defendant  appealed  to  the  Appellate  Court 
for  the  First  District,  where  the  judgment  of  the  circuit  court 
was  affirmed.  This  appeal  is  from  that  judgment.  The 
errors  assigned  bring  before  this  court  for  review  all  the 
rulings  of  the  Appellate  Court. 

Mr.  Francis  H.  Kales,  for  the  appellant : 

There  is  no  evidence  that  the  company  ever  assented  to 
the  assignment,  although  it  had  notice  thereof ;  but  had  such 
been  the  case,  it  would  not  have  been  sufficient,  under  our 
law,  to  have  authorized  a  suit  to  be  brought  in  the  name 
■  of  the  assignees  of  the  contract.  Jessel  v.  Insurance  Co.  3 
Hill,  88. 

It  is  contended,  on  the  part  of  the  appellant  company, 
that  this  action  was  not  brought  by  the  proper  parties,  and 
in  support  of  this  view  the  following  authorities  are  cited : 
Bliss  on  Life  Insurance,  sec.  336,  p.  553 ;  May  on  Insurance, 
pp.  475-483;  Pomeroy  Y.Manhattan  Ins.  Co.  40  111.  398; 
Hartford  Ins.  Co.  v.  Olcott,  97  id.  439 ;  Palmer  v.  Merrill,  6 
Cush.  282;  St.  John  v.  Am.  Mutual  Life  Ins.  Co.  13  N.  Y. 
31 ;  Jessel  v.  Insurance  Co.  3  Hill,  88. 
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Messrs.  Hutchinson  &  Luff,  for  the  appellee : 

The  policies  expressly  promise  to  pay  "Otto  C.  Ludwig,  his 
executors,  administrators  or  lawful  assigns,"  and  the  com- 
pany can  not  question  the  right  of  the  assignees  to  collect 
the  insurance.  Angell  on  Life  and  Fire  Insurance,  325- 
328 ;  Bliss  on  Life  Insurance,  sees.  325,  326. 

The  assured  is  dead,  and  suit  could  not  be  brought  in  his 
name.  No  administrator  was  appointed,  and  if  there  had 
been  he  would  have  had  no  interest  in  the  policy.  A  court 
of  equity  could  have  no  jurisdiction.  Taylor  v.  Turner,  87 
111.  296. 

The  assignee  of  a  policy  may  sue  in  his  own  name  when 
the  premiums  have  been  paid  by  him,  or  for  his  benefit.  The 
proof  shows  that  the  premiums  were  paid  for  the  benefit  of 
the  assignees.  All  the  receipts  given  for  the  renewal  pre- 
miums run  to  the  "owner"  of  the  policies,  and  not  to  the 
assured,  except  two,  and  as  to  those  the  receipts  do  not  state 
from  whom  the  money  was  received. 

The  payment  of  the  premiums  by  the  assignees,  or  for 
their  benefit,  after  notice  of  assignment  to  the  company,  cre- 
ates a  new  contract  between  the  assignees  and  the  company, 
and  on  that  contract  suit  will  be  sustained.  Peoria  Marine 
and  Fire  Ins.  Co.  v.  Hervey,  34  111.  46 ;  New  England  Fire 
and  Marine  Ins.  Co.  v.  Wetmore,  32  id.  221 ;  Westchester  Fire 
Ins.  Co.  v.  Foster,  90  id.  122. 

The  declaration  contains  the  common  counts,  and  the  suit 
may  be  sustained  on  the  ground  that  assumpsit  is  an  equi- 
table action,  in  which  the  plaintiff  can  recover  from  the 
defendant  so  much  money  as  he  can  show  the  defendant, 
ex  equo  et  bono,  ought  not  to  retain.  Watson  v.  Wolverton,  41 
111.  241 ;  Belden  v.  Perkins,  78  id.  449 ;  Hall  v.  Murston,  17 
Mass.  579. 

Indeed,  the  court  will  find,  upon  examination,  that  in  every 
case  decided  by  this  court  wherein  the  right  of  the  assignee 
of  an  insurance  policy  to  sue  in  his  own  name  has  been  in 
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question,  save  one,  the  judgment  in  his  favor  has  been 
affirmed.  New  England  Fire  and  Marine  Ins.  Co.  v.  Wet- 
more,  32  111.  221;  City  Fire  Ins.  Co.  v.  Mark,  45  id.  482; 
Phoenix  Ins.  Co.  v.  Mitchell,  67  id.  43. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

A  single  question  arising  on  this  record  is  presented  for 
our  consideration  by  the  arguments  of  counsel:  Are  the 
plaintiffs  entitled  to  prosecute  an  action  at  law,  in  their  own 
names,  on  these  policies  ? 

Policies  of  insurance  are  but  choses  in  action,  and  gov- 
erned by  the  same  principles  applicable  to  choses  in  action 
in  general.  They  are  assignable  in  equity  only,  and  in  this 
State,  and  in  others  where  the  strict  rules  of  the  common 
law  prevail,  courts  of  law  will  not  recognize  the  assignment 
so  as  to  allow  the  assignee  to  sue  on  the  policy  in  his  own 
name.  New  England  Fire  and  Marine  Ins.  Co.  v.  Wetmore, 
32  111.  221 ;  Peoria  Marine  and  Fire  Ins.  Co.  v.  Hervey  et  ux. 
34  id.  62 ;  Massachusetts  Mutual  Life  Ins.  Co.  v.  Robinson, 
98  id.  324;  Bliss  on  Life  Insurance,  sec.  325;  May  on  Insur- 
ance, sec.  377 ;  Jessel  v.  Insurance  Co.  3  Hill,  88 ;  2  Am.  L. 
Cases,  (5th  ed.)  886,  887. 

But  counsel  contend  that  "payment  of  the  premiums  by 
the  assignees,  or  for  their  benefit,  after  notice  of  the. assign- 
ment to  the  company,  creates  a  new  contract  between  the 
assignee  and  the  company,  and  on  that  contract  suit  will  be 
sustained,"  and  they  cite  Peoria  Marine  and  Fire  Ins.  Co.  v. 
Hervey  et  ux.  supra,  New  England  Fire  and  Marine  Ins.  Co. 
v.  Wetmore,  supra,  and  Westchester  Fire  Ins.  Co.  v.  Foster,  90 
id.  122.  Neither  of  these  cases  sustains  the  proposition  so 
broadly  and  unqualifiedly  as  thus  contended  for  by  counsel. 
In  the  first  named  case,  the  case  stated  shows  this :  The 
property  had  been  insured  by  Bishop.  He  sold  and  deliv- 
ered it  to  the  plaintiff,  and  on  the  same  day,  and  with  the 
consent  of  the  defendants  manifested  by  their  indorsement 
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on  the  policy,  assigned  the  same  to  the  plaintiff.  On  the 
same  day  the  defendants  executed  a  renewal  certificate  in 
writing,  and  delivered  it  to  the  plaintiff,  and  in  consideration 
of  the  sum  of  $45,  paid  by  the  plaintiff  as  premium  to  the 
defendants  at  their  request,  and  of  the  undertaking  and 
promises  by  the  plaintiff  to  perform  and  fulfill  all  things  con- 
tained in  the  policy  to  Bishop,  on  her  part  to  be  performed, 
etc.,  the  defendants  undertook  and  promised  the  plaintiff  to 
consent  to  a  continuance  of  the  risk  originally  insured,  from 
October  22,  1859,  to  October,  1860,  and  to  become  and  be 
insurers  to  the  plaintiff,  of  the  sum  mentioned  in  said  policy, 
upon  the  property,  and  to  fulfill  all  things  mentioned  in  the 
policy,  etc.,  and  the  court  said:  "The  question  before  us  is 
correctly  put  by  the  counsel  for  appellee  :  Can  the  plaintiff 
recover  of  this  insurance  company,  in  her  own  name,  the 
amount  of  damages  which  they,  as  an  insurance  company, 
undertook  and  promised  to  pay  her  in  case  the  property 
insured  was  destroyed  by  fire  ?  Did  the  company  enter  into 
such  a  contract,  on  a  valuable  consideration,  with  the  plain- 
tiff ?  The  fact  that  they  had  the  year  previous  insured  the 
property  for  Bishop,  and  that  he  assigned  the  policy  to  the 
plaintiff,  does  not,  we  think,  affect  one  way  or  the  other 
the  real  question  stated  above  and  presented  by  the  record. 
*  *  *  It  amounts  simply  to  this :  that  on  the  plaintiff 
going  to  the  insurance  company  with  the  policy  issued  to 
Bishop  in  her  possession,  of  which  she  was  then  the  holder, 
on  seeing  it,  the  defendants,  by  their  agent,  say  to  her  that 
she  need  not  make  a  new  application  for  insurance — that 
they  would  continue  the  risk  for  her  benefit  one  year,  on  the 
payment  by  her  of  $45.  That  had  no  effect  upon  the  writ- 
ten policy  of  Bishop  to  continue  it  alive,  or  to  revive  it,  being 
dead,  but  it  wTas  a  new  contract  with  the  plaintiff,  for  a  valu- 
able consideration  paid,  and  on  the  terms  of  the  original 
policy. "  And  so  it  was  held  the  action  was  properly  brought 
in  the  name  of  the  plaintiff — on  the  new  contract,  however, 
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and  not  on  the  original  policy.  In  the  next  case,  it  was 
expressly  held  that  the  assignee  of  an  insurance  policy  could 
not,  at  common  law,  maintain  a  suit  upon  it  in  his  own 
name,  and  it  was  also  further  held  that  a  renewal  receipt, 
executed  upon  the  payment  of  the  premium  by  the  assignees 
of  a  policy,  whereby  the  policy  was  continued  in  force  for 
another  year,  merely  revived  an  expiring  contract,  and  that 
suit  must  be  brought  on  the  original  policy  in  the  name 
of  the  assured  therein.  In  the  other  case  the  policy  was 
expressly  payable  to  the  beneficiary,  and  not,  as  here,  to  the 
assured,  etc.,  and  the  question  there  was  simply  whether, 
under  the  language  of  the  policy,  the  beneficiary  could  sue  in 
his  own  name.     That  case  is  not  at  all  analogous. 

There  was  not  here,  as  in  Peoria  Marine  and  Fire  Ins.  Co. 
v.  Hervey  et  ux.  supra,  any  new  and  independent  contract. 
The  suit  here  is  not,  as  there,  upon  the  agreement  made 
when  the  premium  was  paid  after  the  assignment.  There 
was  here  no  new  insurance.  The  premiums  paid  after  as- 
signment are  paid  by  the  assured,  not  by  the  beneficiaries. 
It  is  true,  as  contended,  this  was  done  for  them;  but  so 
were  the  premiums  paid  before  assignment.  The  policies 
were,  in  the  first  instance,  obtained  by  the  assured  for  their 
benefit.  The  contracts,  pursuant  to  which  they  were  issued, 
and  of  which  they  are  evidence,  were,  however,  his  con*- 
tracts,  made  by  him,  and  complied  with  by  him  both  before 
and  after  the  assignment.  The  contracts  upon  which  suit  is 
brought  are  his  contracts, — his  acts  are  in  evidence, — and 
there  is  no  suit  upon  contracts,  and  no  evidence  of  the  acts, 
of  the  beneficiaries.  Even  if  the  money  here  paid  after  the 
assignment,  had  been  paid  by  the  assignees  out  of  their  own 
funds,  the  case  would  be  totally  unlike  that  of  Peoria  Marine 
and  Fire  Ins.  Co.  v.  Hervey  et  ux.  supra.  The  old  policy  had 
not  expired,  and  the  case  would  then  be  strictly  analogous  to 
New  England  Fire  and  Marine  Ins.  Co.  v.  Wetmore,  supra, — 
the  revival  of  an  expiring  contract, — and  on  the  authority  of 
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that  case  the  assignees  could  not  sue  in  their  own  names. 
Indeed,  the  receipts  here  are,  as  there,  expressly  renewal 
receipts,  on  their  faces.  Mutual  Life  Ins.  Co.  v.  Robinson, 
9S  111.  324,  is  in  point,  and  conclusive  against  the  plaintiffs. 

The  position  that  the  present  plaintiffs  are  entitled  to 
recover  under  the  common  counts,  in  their  own  names,  is 
untenable.  The  recovery  must  be  on  the  policy,  even  if  it 
be  under  the  common  counts.  The  suit  must  be  brought 
by  the  party  having  the  legal  interest,  although  it  may  be 
for  the  use  of  one  having  an  equitable  interest.  Dicey  on 
Parties,  51,  and  notes. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Judgment  reversed. 


Stephen  Clement 


Charles  Eeitz  et  al. 

Filed  at  Ottawa  June  21,  1882. 

Appeal — whether  a  freehold  involved.  A  proceeding  to  establish  and 
enforce  a  mechanic's  lien  against  land,  does  not  involve  a  question  of  free- 
hold any  more  than  a  bill  to  foreclose  a  mortgage,  and  hence  this  court  has 
no  jurisdiction  to  review  a  decree  giving  the  lien,  in  the  first  instance,  by 
writ  of  error  to  the  trial  court,  brought  by  one  claiming  an  interest  in  the 
land. 

Writ  of  Error  to  the  Circuit  Court  of  Lake  county ;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

Messrs.  Cook  &  Upton,  for  the  plaintiff  in  error. 

Mr.  Henry  C.  Whitney,  and  Mr.  Francis  Lackner,  for  the 
defendants  in  error. 
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Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

A  number  of  parties  commenced  separate  proceedings 
against  James  C.  Hyde  and  others,  by  petition,  to  establish 
mechanic's  liens  against  the  lands  described  in  the  several 
petitions,  for  materials  furnished  by  petitioners  to  Hyde, 
which  were  used  by  him  in  the  construction  of  a  building  on 
the  premises  called  the  Glen  Flora  Hotel.  After  answers 
and  replications  were  filed,  the  several  causes,  by  order  of 
the  court,  were  consolidated,  and  tried  as  one  cause.  On  the 
hearing  the  circuit  court  ascertained  the  amounts  due  the 
several  petitioners  for  materials  by  them  respectively  fur- 
nished to  Hyde  for  use  in  the  building,  and  made  the  same  a 
lien  on  the  property,  and  decreed  that  in  default  of  payment 
of  the  same  the  premises  be  sold  in  the  usual  way  in  such 
cases.  Stephen  Clement,  who  was  named  as  defendant  with 
the  principal  defendant  as  having  some  interest  in  the  prop- 
erty, brings  the  case  directly  to  this  court  on  error. 

It  would  seem,  in  a  case  of  this  kind,  the  real  question 
involved  is,  whether  the  land  can  be  subjected  to  the  lien  of 
the  mechanics  or  material-men.  Payment  of  the  sum  ascer- 
tained to  be  due  to  them  would  relieve  the  land  entirely  from 
the  lien  established.  How,  then,  is  a  freehold  any  more 
involved  than  in  a  suit  to  foreclose  a  mortgage  ?  It  has  fre- 
quently been  decided  by  this  court  that  in  a  proceeding  by 
bill  to  foreclose  a  mortgage  a  freehold  is  not  involved.  No 
difference  in  principle  is  perceived  in  the  cases.  In  one  case 
the  lien  is  created  by  mortgage-deed,  and  in  the  other  it  is 
given  by  statute,  and  the  proceeding  in  either  case  is  simply 
to  foreclose  the  lien. 

As  no  question  is  involved  in  this  litigation  that  would  give 
this  court  jurisdiction  in  the  first  instance  to  hear  the  case, 
the  writ  of  error  must  be  dismissed,  which  is  done. 

Writ  of  error  dismissed. 
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The  Chicago  Legal  News  Company 

v. 

Thomas  E.  Browne  et  al. 

Filed  at  Ottawa  June  21,  1882. 

1.  Pkactice — as  to  specific  objection — and  time — substitution  of 
assignee  in  bankruptcy  as  plaintiff.  Where  a  defendant  suffers  the 
assignees  in  bankruptcy  of  the  plaintiff  to  be  substituted  as  parties  in  his 
stead,  without  objection  or  exception  at  the  time,  and  proceeds  afterward  to 
plead  to  the  merits  and  go  to  trial,  he  waives  any  irregularity  there  may  have 
been  in  the  substitution,  and  it  will  be  too  late  for  him  to  move  for  a  discon- 
tinuance for  that  cause  after  the  case  has  been  remanded  from  the  Appellate 
Court.  Such  an  objection  should  have  been  specifically  taken  before  the 
first  trial  on  the  merits. 

2.  Pleading-  and  evidence — representative  capacity  of  plaintiff— how 
put  in  issue.  Where  the  plaintiff  sues  in  a  representative  capacity,  as  admin- 
istrator, for  example,  if  the  defendant  would  contest  his  right  thus  to  sue,  he 
must  make  denial  of  it  by  plea.  The  general  issue  in  such  case  is  a  waiver 
of  all  exception  to  the  person  of  the  plaintiff. 

3.  Landeobd  and  tenant — breach  of  landlord's  agreement  as  to  char- 
acter of  use  of  other  portions  of  building — to  defeat  a  recovery  of  rent. 
Where  a  landlord  agrees  with  the  tenant  at  the  time  of  making  the  lease  of  a 
portion  of  a  building  that  he  will  not  lease  any  other  part  of  such  building  for 
a  saloon,  or  for  saloon  purposes,  in  consideration  of  which  the  lease  is 
accepted,  a  subsequent  leasing  of  a  part  of  such  building,  before  the  term 
expires,  for  the  excepted  purpose,  and  permitting  it  to  be  used  for  that  pur- 
pose, when  the  original  tenant  does  not  leave  the  premises  demised  to  him, 
but  enjoys  them  for  the  balance  of  the  term,  will  not  defeat  a  recovery  of  the 
rent  from  the  prior  tenant  for  the  time  such  other  part  of  the  building  was 
so  improperly  occupied  and  used.  Such  an  agreement  is  not  a  condition 
precedent  to  the  right  to  recover  rent,  and  does  not  go  to  the  entire  consid- 
eration, but  is  to  be  taken  as  a  stipulation,  the  breach  of  which  only  gives  an 
action  for  damages  to  the  lessee. 

4.  The  rule  is  well  settled  that  the  wrongful  act  of  the  landlord  does  not 
debar  him  from  a  recovery  of  rent,  unless  the  tenant,  by  such  act,  has  been 
deprived  in  whole  or  in  part  of  the  possession,  either  actually  or  construct- 
ively, or  the  premises  are  rendered  useless. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Thomas  A.  Moran,  Judge,  presiding. 
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Mr.  Francis  H.  Kales,  for  the  appellant. 

Mr.  James  E.  Munroe,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court": 

This  was  an  action  of  assumpsit,  brought  by  Edmund  L. 
Davison,  as  plaintiff,  on  the  26th  day  of  December,  1877, 
against  the  Chicago  Legal  News  Company,  on  two  leases 
under  seal,  to  recover  certain  rents  alleged  to  be  in  arrear. 
On  the  9th  day  of  February,  1878,  the  defendant  filed  the 
plea  of  the  general  issue,  and  two  special  pleas  of  set-off, 
alleging  that  it  had  suffered  damages  to  its  property  by  rea- 
son of  intoxication  of  its  employes,  caused,  by  the  sale  of 
intoxicating  liquors  in  another  part  of  the  same  building,  a 
portion  of  which  was  leased  to  defendant,  which  damages  the 
defendant  offered  to  set  off  against  the  claims  of  the  plaintiff. 
On  October  15,  1878,  the  bankruptcy  of  plaintiff  was  sug- 
gested upon  the  record  by  plaintiff's  counsel,  and  on  his 
motion  leave  was  granted  to  make  and  substitute  Thomas  E. 
Browne  and  F.  B.  Neale,  Jr.,  assignees  in  bankruptcy  of  said 
plaintiff,  parties  plaintiff  in  place  of  said  bankrupt.  After- 
wards there  were  other  pleadings  by  the  defendant  to  the 
merits,  and  trial  had  upon  issues  joined,  resulting  in  a  ver- 
dict and  judgment  in  favor  of  plaintiffs,  which  judgment,  on 
appeal  to  the  Appellate  Court  for  the  First  District,  was 
reversed  for  error  in  the  instructions  given  to  the  jury  for  the 
plaintiffs,  and  the  cause  remanded.  (5  Bradwell,  250.)  After 
the  redocketing  of  the  cause  in  the  circuit  court,  defendant 
moved  for  a  discontinuance  of  the  case,  which  motion  was 
overruled  and  exception  taken.  Another  trial  was  had,  which 
resulted  in  a  verdict  and  judgment  for  plaintiffs,  and  the 
judgment  was  affirmed  by  the  Appellate  Court,  and  appeal 
taken  to  this  court. 

The  judgment  of  the  Appellate  Court  is  conclusive  upon 
the  controverted  questions  of  fact,  and  but  two  questions  of 
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law  are  presented  upon  the  record  for  our  determination. 
One  is,  that  the  circuit  court  improperly  permitted  the 
assignees  in  bankruptcy  to  become  parties  plaintiff  by  substi- 
tution. 

It  is  said  there  is  no  statute  of  this  State  authorizing  the 
substitution;  that  the  act  of  Congress  authorizing  such  a 
substitution  in  some  cases  (Rev.  Stat.  U.  S.,  sec.  5047,)  is 
not  a  rule  of  practice  for  State  courts,  and  that  even  within 
the  act  of  Congress  no  case  was  made  for  the  substitution,  as 
it  does  not  appear  that  at  the  time  of  the  commencement  of 
the  proceedings  in  bankruptcy  this  action  was  pending  in  the 
name  of  the  bankrupt  debtor,  nor  even  that  it  was  pending 
at  the  time  of  the  adjudication  in  bankruptcy.  It  is  insisted, 
there  being  no  statutory  authority  for  the  substitution,  that 
the  rule  of  the  common  law  must  govern,  by  which  a  change 
of  parties  after  suit  brought  could  be  effected  only  by  a  scire 
facias,  and  that  the  irregularity  of  failing  to  sue  out  the  writ 
of  scire  facias,  and  thus  omitting  to  tender  any  issue  as  to 
the  bankruptcy  of  Davison,  and  the  appointment  of  his 
assignees,  operated  as  a  discontinuance.  The  register's  deed 
of  assignment  in  bankruptcy  to  the  assignees  was  introduced 
in  evidence  on  the  trial,  and  sec.  5049,  Rev.  Stat.  U.  S., 
makes  this  deed  conclusive  evidence  of  title  in  the  assignees ; 
but  admission  of  the  deed  was  excepted  to,  and  it  is  insisted 
that  it  was  improperly  admitted  in  evidence,  since  there  was 
no  issue  in  the  case  warranting  its  introduction.  It  is  enough 
to  say  that  this  question  as  to  substitution  can  not  here  be 
raised,  because  there  was  no  exception  taken  at  the  time  to 
the  action  of  the  court.  This  suffering  the  substitution  to  be 
made  without  objection,  and  proceeding  afterward  by  plead- 
ing to  the  merits  and  trial  thereon,  was  a  waiver  of  any  irreg- 
ularity there  might  have  been  in  making  the  substitution. 
It  was  too  late  to  move  for  the  discontinuance  for  such  cause 
after  the  case  had  been  remanded  to  the  circuit  court  from 
the  Appellate  Court.     The  objection  should  have  been  speci- 
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fically  taken  before  the  first  trial  on  the  merits.  When  the 
plaintiff  sues  in  a  representative  capacity,  as  administrator 
for  example,  if  the  defendant  would  contest  his  right  thus  to 
sue,  he  must  make  denial  of  it  by  plea.  The  general  issue  is 
a  waiver  of  all  exceptions  to  the  person  of  the  plaintiff. 
Ballance  v.  Frisby,  2  Scam.  63;  Collins  v.  Ayers,  13  111.  358; 
Christian  Society,  etc.  v.  Macomber,  3  Mete.  235. 

The  other  question  arises  upon  the  refusal  of  the  following 
instruction,  which  was  asked  by  the  defendant : 

"If  the  jury  believe,  from  the  evidence,  that  Davison,  the 
lessor  of  the  defendants,  by  himself  or  his  agents,  at  the  time 
of  the  making  of  said  first  lease,  agreed  with  said  defendant 
that  if  said  defendant  would  lease  the  said  premises  of  said 
Davison,  and  enter  into  the  said  lease,  dated  the  1st  day  of 
December,  1874,  and  take  the  same,  that  said  Davison  would 
not  let  or  lease  any  other  part  of  the  said  premises  or  build- 
ing for  a  saloon,  or  for  saloon  purposes ;  and  that  in  consid- 
eration of  such  agreement  as  last  aforesaid,  the  defendant 
did  enter  into  and  take  said  lease ;  and  if  the  jury  further 
believe,  from  the  evidence,  that  thereafter,  before  said  lease 
expired,  said  Davison,  without  the  consent  or  acquiescence  of 
the  defendant,  did  let  a  part  of  said  building  for  a  saloon, 
and  permitted  the  same  to  be  used  as  such,  then  the  jury  are 
instructed  that  said  plaintiffs  can  not  recover  for  rent  for  the 
time  said  Davison  permitted  said  premises  to  be  let  and 
used  for  the  purposes  of  a  saloon." 

The  defendant  did  not  leave  the  demised  premises,  but 
remained  therein  and  enjoyed  them  for  the  full  term.  We 
fail  to  perceive  that  the  performance  of  the  agreement  sup- 
posed, not  to  lease  any  other  part  of  the  building  for  a  saloon, 
was  a  condition  precedent  to  a  right  of  recovery  of  rent,  as  the 
instruction  makes  it.  The  agreement  was  not  made  such  a 
condition  in  terms.  It  did  not  go  to  the  whole  of  the  consid- 
eration, in  which  case  such  an  agreement  has  been  read  as 
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a  condition.  It  should  be  taken  to  be  but  a  stipulation,  the 
breach  of  which  only  gave  an  action  for  damages  to  the  les- 
see. (2  Parsons  on  Contracts,  527.)  It  is  but  the  amount 
of  the  damages  from  the  violation  of  the  agreement  which 
defendant  would  be  entitled  to  have,  and  as  it  might  have 
been  much  less  than  the  rent,  it  would  be  improper  to  instruct 
that  there  could  be  no  recovery  of  rent  for  the  time  a  part  of 
the  premises  was  leased  contrary  to  the  agreement. 

The  rule  is  well  settled  that  the  wrongful  act  of  the  land- 
lord does  not  debar  him  from  a  recovery  of  rent,  unless  the 
tenant,  by  such  act,  has  been  deprived  in  whole  or  in  part  of 
the  possession,  either  actually  or  constructively,  or  the  prem- 
ises rendered  useless.  Edgerton  v.  Page,  20  N.  Y.  284 ;  Hal- 
ligan  v.  Wade,  21  111.  470 ;  Leadbeater  v.  Roth,  25  id.  587. 

Perceiving  no  error  in  the  record,  the  judgment  of  the 
Appellate  Court  is  affirmed. 

Judgment  affirmed. 


John  Carne,  Jr.  et  ah 

v. 
Ellenor  M.  Truman. 

Filed  at  Ottawa  June  21,  1882. 

1.  Peactice  in  chanceey— findings  must  support  decree  where  the 
evidence  is  not  preserved.  Where  the  evidence  in  a  chancery  suit  is  not 
preserved  in  the  record,  no  presumptions  can  be  indulged  in  this  court  as  to 
what  the  court  below  found,  but  the  findings  must  speak  for  themselves,  and 
if  they  are  not  sufficient  to  sustain  the  decree,  it  will  be  erroneous,  and  must 
be  reversed. 

2.  If  there  is  in  such  a  case  a  finding  of  facts  sufficient  to  support  the 
decree,  this  court  will  presume  the  evidence  warranted  the  finding,  when  it 
is  not  preserved  in  the  record. 

3.  "Where  copies  of  affidavits  filed  in  the  county  clerk's  office  of  the  pur- 
chase of  a  lot  for  taxes,  and  of  the  service  of  notice  of  the  time  when  the 
redemption  will  expire,  are  preserved  in  the  record  as  exhibits,  in  a  bill  to 

21—103  III. 
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set  the  tax  deed  aside  as  a  cloud  upon  the  former  owner's  title,  a  finding  in 
the  decree  of  the  court  that  said  affidavits  are  null  and  void,  and  not  in  com- 
pliance with  the  statute,  will  not  preclude  this  court  from  examining  the 
exhibits  to  see  if  they  are  void,  and  not  in  compliance  with  the  statute. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
George  Gardner,  Judge,  presiding. 

Mr.  John  P.  Wilson,  for  the  appellants. 

Messrs.  Kicaby  &  Landis,  for  the  appellee. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  decree  of  the  Superior  Court  of 
Cook  county,  setting  aside  and  directing  to  be  delivered  up 
for  cancellation  three  several  tax  deeds  held  by  appellants, 
as  a  cloud  upon  appellee's  title  to  two  lots  situate  in  the  city 
of  Chicago,  which  she  claims  as  owner  in  fee.  The  first  two 
bear  date  September  9,  1879,  and  it  is  conceded  the  decree 
of  the  Superior  Court  as  to  them  is  proper,  and  hence  there 
is  nothing  further  to  be  observed  as  to  them.  The  third 
deed  is  founded  upon  a  tax  sale  of  the  9th  of  October,  1878, 
for  the  taxes  of  1876  and  1877,  and  bears  date  October  7, 
1881.  With  reference  to  the  tax  proceedings  upon  which 
this  deed  rests,  it  is  charged  in  the  bill  that  "the  provisions 
of  law  in  regard  to  the  assessment  and  sale  upon  which  said 
tax  certificates  purport  to  have  been  based,  have  not  been 
complied  with;  that  although  the  time  has  elapsed  during 
which  said  Coombs  or  his  assigns  was  obliged  to  give  com- 
plainant or  her  grantor  notice  of  such  sale,  and  of  the  time 
when  redemption  should  expire,  yet  such  notice  has  not  been 
given  by  Coombs  or  his  assigns,  or  anybody  for  him. "'  This 
charge  occurs  in  the  original  bill,  which  was  filed  more  than 
two  years  after  the  sale,  and  before  the  execution  of  the  last 
deed.  After  its  execution  a  supplemental  bill  was  filed  by 
appellee,  in  which  the  additional  charge  is  made  "that  said 
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last  mentioned  tax  deed  was  obtained  by  said  Coombs  for  ^he 
benefit  of  said  Carne,  and  as  the  agent  of  said  Carne,  and 
that  said  last  mentioned  affidavits  deposited  with  the  comity 
clerk  of  said  Cook  county,  (a  certified  copy  of  said  affidavits, 
marked  exhibit  'A,'  is  hereto  attached  and  made  a  part  of 
this  bill,)  and  which  said  affidavits  are  informal,  uncertain, 
and  are  not  in  compliance  with  law ;  that  complainant  was 
not  notified  of  said  tax  sale  as  required  by  law."  These  are 
all  the  averments  contained  in  the  bill,  or  supplemental  bill, 
which  in  any  view  can  be  claimed  to  warrant  the  special 
finding  upon  which  the  decree  is  based. 

The  case  was  heard  "upon  the  bill,  supplemental  bill, 
answers,  replications  and  proofs  taken  in  open  court."  The 
decree  finds,  "that  the  said  three  tax  deeds,  and  each  and 
every  of  them,  based  upon  affidavits  in  said  county  clerk's 
office,  which  affidavits  are  null  and  void,  and  are  not  in  com- 
pliance with  the  statute  in  such  case  made  and  provided," 
and  the  said  deeds  are  set  aside,  declared  "null  and  void," 
so  far  as  they  relate  to  the  premises  in  question.  The  evi- 
dence upon  which  the  decree  is  based  has  not  been  preserved, 
by  a  certificate  of  evidence  or  otherwise.  In  determining, 
therefore,  whether  it  can  be  sustained,  we  must  look  alone 
to  the  averments  in  the  bill,  and  the  findings  of  the  decree. 

It  will  be  perceived,  from  an  examination  of  the  decree, 
and  from  what  we  have  already  said,  there  is  no  direct  finding 
with  respect  to  the  deed  in  question,  or  any  other  document, 
paper,  or  instrument,  or  step  taken  in  the  tax  proceeding, 
except  as  to  the  affidavits  relating  to  notice.  It  follows, 
therefore,  if  this  decree  can  be  sustained  at  all,  it  is  on  the 
ground  the  affidavits  in  question  are  not  in  conformity  with 
the  statute.  Whether  they  are  or  not  presents  a  pure  question 
of  law,  for  they  are  set  forth  in  the  record  in  hcec  verba,  as  an 
exhibit  of  the  supplemental  bill.  The  decree  does  not  specify 
in  what  respect  they  are  insufficient,  and  if  they  are  not  in 
conformity  with  the   statute,  the  imperfection,  whatever  it 
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may  be,  has  escaped  our  attention,  and  counsel  for  appellee 
have  failed  to  point  it  out  in  their  brief. 

It  is  suggested  that  as  the  record  shows  proofs  were  taken 
in  open  court,  and  the  evidence  is  not  preserved  in  the  record, 
this  court  must  presume  the  evidence  heard  "rendered  these 
affidavits  nugatory."  But  this  is  a  misapprehension.  As 
the  evidence  is  not  preserved,  we  can  indulge  in  no  presump- 
tions as  to  what  the  court  found.  The  findings  of  the  court 
must  speak  for  themselves,  and  if  they  are  not  sufficient  to 
sustain  the  decree,  it  will  be  erroneous,  and  should  be  reversed. 
If,  however,  there  is,  in  such  case,  a  finding  of  facts  sufficient 
to  support  the  decree,  then  this  court  will  presume  the  evi- 
dence warranted  the  finding.  Had  the  bill  in  this  case, 
instead  of  alleging  the  affidavits  void,  as  was  done,  charged 
the  facts  set  forth  in  them  were  untrue,  as  is  claimed,  and 
the  court  had  so  found,  we  would  presume  the  evidence  war- 
ranted the  finding,  and  should  affirm  the  decree.  But  such 
is  not  the  case.  The  decree  and  the  pleadings  on  behalf  of 
appellee  are  very  loosely  drawn,  and  if  what  is  claimed  by 
her  counsel  is  true,  the  result  of  the  case  in  this  court  would 
have  been  otherwise  had  her  learned  counsel  been  more 
careful  in  their  preparation. 

The  decree  of  the  circuit  court  as  to  the  deed  of  October  7, 
1881,  will  be  reversed,  and  the  cause  remanded  for  further 
proceedings,  with  leave  to  the  parties  to  amend  their  plead- 
ings, and  take  further  testimony,  if  they  shall  be  so  advised. 

Decree  reversed. 
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Theodore  Freydendall  et  al. 

v. 

Lyman  Baldwin  et  al. 

Filed  at  Ottawa  June  21,  1882. 

1.  Assignment  for  benefit  of  creditors— what  property  passes 
thereby.  A  voluntary  assignment,  made  by  a  failing  debtor  for  tbe  benefit 
of  bis  creditors,  if  valid,  passes  all  tbe  property,  real  and  personal,  wbicb  tbe 
debtor  at  tbe  time  owned. 

2.  Same— jurisdiction  of  county  court — creditor's  bill — whether  it  will 
be  entertained  in  chancery.  In  case  of  sucb  assignment,  tbe  county  court, 
by  tbe  statute,  is  invested  witb  complete  and  full  jurisdiction  over  tbe  trust 
fund  and  tbe  assignee,  until  tbe  property  is  disposed  of  and  tbe  proceeds  dis- 
tributed to  tbose  entitled  to  sbare  therein,  and  a  court  of  equity,  on  creditor's 
bill,  where  tbe  assignment  is  not  questioned  or  impeacbed,  will  not  assume 
jurisdiction  to  manage  and  direct  tbe  application  of  sucb  fund  by  tbe 
assignee,  unless  under  special  circumstances,  but  will  leave  that  to  tbe 
county  court. 

3.  Wbere  a  debtor  bas  made  a  valid  general  assignment,  under  tbe  stat- 
ute, of  all  bis  property  and  effects,  for  tbe  benefit  of  creditors,  a  creditor 
having  a  judgment  can  not  maintain  a  bill  in  equity  to  bave  prior  judgments 
against  bis  debtor  set  aside  on  tbe  ground  they  are  void  or  fraudulent. 
His  remedy  in  such  a  case  is  before  tbe  county  court,  which  has  the  power  to 
determine  what  creditors  are  entitled  to  share  in  the  proceeds  of  the  debtor's 
effects,  and  the  priority  of  the  equitable  liens  of  the  several  creditors. 

4.  Whether  judgments  confessed  by  the  insolvent  debtor  are  void  for  any 
reason,  or  whether  executions  issued  on  such  judgments  were  satisfied  by  a 
technical  levy  on  personal  property  and  its  release,  or  whether  such  judg- 
ment creditors  are  entitled  to  priority  over  the  other  creditors  by  reason  of 
their  execution  liens  at  the  time  of  the  assignment,  are  questions  within  the 
jurisdiction  of  the  county  court,  to  be  decided  by  it  in  its  supervision  and 
direction  of  tbe  settlement  and  distribution  of  the  trust  funds  in  the  hands 
of  tbe  assignee. 

5.  The  whole  management  of  tbe  estates  of  insolvent  debtors,  under  vol- 
untary assignments,  is  by  law  committed  to  the  jurisdiction  of  county  courts. 
How  the  funds  in  the  bands  of  the  assignee  are  to  be  paid  over  and  dis- 
tributed, are  matters  for  tbe  determination  of  the  county  court  where  the 
proceedings  are  pending,  'and  its  judgments  and  orders  in  that  respect  can 
only  be  reviewed  on  appeal  or  error. 

6.  Chancery — waiver  of  relief  sought  in  bill.  Where  a  creditor's  bill 
asked  that  a  voluntary  assignment  of  a  debtor,  for  the  benefit  of  creditors,  be 
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set  aside  as  fraudulent,  but  the  matter  was  not  pressed  in  the  court  in  which 
the  cause  was  first  heard,  nor  in  the  Appellate  or  this  court,  counsel  stating 
in  this  court  that  his  position  is  not  hostile  to  the  assignment:  Held,  that 
the  part  of  the  bill  seeking  to  have  the  assignment  set  aside  must  be  treated 
as  having  been  waived. 

7.  Judgment — when  a  stranger  may  attack  it.  A  judgment  or  decree 
absolutely  void  for  want  of  jurisdiction  in  the  court,  may  be  assailed  by  a 
stranger  to  the  record,  if  it  affects  his  prior  or  superior  equities.  Otherwise 
he  can  not  intermeddle  with  it. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  City  Court  of  Aurora ; 
the  Hon.  C.  D.  Smith,  Judge,  presiding. 

Mr.  Charles  Wheaton,  and  Messrs.  Nichols  &  Clapsaddle, 
for  the  appellants. 

Mr.  A.  J.  Hopkins,  and  Mr.  N.  J.  Aldrich,  for  the  appel- 
lee the  Second  National  Bank  of  Aurora. 

Mr.  K.  G.  Montony,  for  the  appellees  Bebecca  M.  Bald- 
win, Nellie  E.  Higgins,  and  Susan  S.  Jenks. 

Mr.  Eugene  Canfield,  for  the  appellee  William  F.  Dick- 
inson. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  was  brought  by  a  number  of  the  judg- 
ment creditors  of  William  Lawrence  &  Co.,  and  the  object 
was  to  set  aside  as  fraudulent  a  voluntary  assignment  made 
by  that  firm,  under  the  provisions  of  the  statute,  to  William 
F.  Dickinson,  on  the  25th  day  of  January,  1879.  Incident- 
ally to  the  principal  relief,  it  was  sought  to  set  aside  a  judg- 
ment in  favor  of  the  Second  National  Bank  of  Aurora,  also 
one  in  favor  of  Bebecca  M.  Baldwin,  one  in  favor  of  Nellie 
E.  Higgins,  and  one  in  favor  of  Susan  S.  Jenks,  because  such 
judgments  were  alleged  to  be  fraudulent  as  to  complainants. 
It  is  also  alleged  a  number  of   conveyances  of  real  estate 
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made  by  the  judgment  debtors  to  parties  named,  were  fraud- 
ulent as  to  complainants,  and  should  be  set  aside,  and  the 
property  subjected  to  the  payment  of  their  respective  judg- 
ments. 

It  appears  the  judgments  in  favor  of  the  bank  and  other 
defendants  were  all  obtained  prior  to  the  assignment,  and  it 
is  charged  in  the  bill  that  executions  issued  on  such  judg- 
ments were  levied  on  a  stock  of  merchandise  owned  by  the 
judgment  debtors  before  the  assignment,  or  at  least  before 
the  assignee  got  possession  of  the  goods,  and  that  when  the 
assignee  went  to  take  possession  of  the  property,  a  deputy 
sheriff  had  made,  or  was  about  to  make,  a  levy  on  the  goods 
under  the  executions  in  his  hands.  An  arrangement  was 
then  made  between  the  assignee  and  the  sheriff,  with  the 
written  consent  of  all  the  execution  creditors  interested  in 
the  executions  in  his  hands,  if  the  county  court  would  permit 
the  same  to  be  done,  to  allow  the  assignee  to  take  possession 
of  and  sell  the  goods  at  private  sale,  and  pay  the  proceeds 
realized  to  the  deputy  sheriff,  until  the  executions  in  his 
hands  should  be  satisfied.  A  petition  was  accordingly  pre- 
sented to  the  county  court  for  the  leave  desired,  which  was 
granted.  It  was  under  that  arrangement  the  assignee  took 
possession  and  proceeded  to  sell  the  goods,  and  from  time  to 
time  paid  over  to  the  sheriff  or  his  deputy  the  proceeds, 
which,  it  is  alleged,  amounted  to  a  large  sum  of  money.  The 
prayer  of  the  bill  is,  that  the  assignment  to  Dickinson  be  set 
aside  as  fraudulent  and  void  as  to  complainants,  and  that  a 
receiver  be  appointed,  and  that  the  execution  creditors — the 
sheriff  having  the  executions  in  his  hands — and  the  assignee, 
all  be  required  to  account  to  such  receiver  for  any  money  or 
property  in  their  hands  that  may  have  come  to  them  under 
the  assignment,  or  otherwise,  belonging  to  the  judgment 
debtors,  to  be  appropriated  in  satisfaction  of  the  judgments 
in  favor  of  the  several  complainants.  On  the  hearing  the 
court  set  aside  the  judgments  in  favor  of  Mrs.  Baldwin,  Mrs. 
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Higgins  and  Mrs.  Jenks  as  fraudulent  and  void  as  to  com- 
plainants, and  dismissed  the  original  bill  so  far  as  it  asked 
other  relief.  On  appeal  to  the  Appellate  Court  for  the  Second 
District,  that  decree,  in  so  far  as  it  set  aside  the  several 
judgments  mentioned,  was  reversed,  and  that  part  of  the*  bill 
which  asked  relief  as  to  them  was  dismissed,  but  in  all  other 
respects  the  decree  of  the  circuit  court  was  affirmed,  and  now 
the  original  complainants  bring  the  case  to  this  court. 

The  bill  in  this  case  is  in  the  strictest  sense  a  creditor's 
bill.  It  seeks  a  discovery  of  assets  alleged  to  be  in  the  hands 
of  persons  made  defendants,  and  that  the  same  may  be  paid 
to  a  receiver  to  be  appointed  by  the  court,  and  to  be  ulti- 
mately appropriated  to  the  payment  of  complainants'  judg- 
ments against  the  debtor  firm.  Specific  relief  is  sought 
concerning  certain  matters :  First,  that  the  assignment 
made  by  the  judgment  debtors  on  the  27th  day  of  January, 
1879,  to  William  F.  Dickinson,  bejset  aside  as  fraudulent  as 
to  complainants ;  and  second,  that  the  judgments  in  favor  of 
the  Second  National  Bank,  and  in  favor  of  Mrs.  Baldwin, 
Mrs.  Higgins  and  Mrs.  Jenks,  be  all  set  aside  as  null  and 
void,  because  such  judgments  were  all  confessed  on  notes 
ante-dated,  and  that  the  same  were  not  in  fact  due  at  the 
time  such  judgments  were  confessed  by  the  attorney  in  fact 
of  the  makers,  or  that  such  judgments  shall  be  decreed  to 
be  satisfied,  because  the  executions  issued  thereon  were  levied 
by  the  sheriff  on  personal  property  of  the  execution  debtors 
of  sufficient  value  to  satisfy  them,  and  which  property  was 
afterwards,  with  the  consent  of  the  execution  creditors,  sur- 
rendered to  the  assignee  of  the  judgment  debtors. 

It  is  a  proposition  that  needs  nothing  in  its  support,  if  the 
voluntary  assignment  made  by  the  failing  debtors  was  valid, 
all  the  property,  real  and  personal,  which  they  owned  at  the 
time  passed  to  their  assignee,  under  the  provisions  of  the 
statute.  Unless,  therefore,  the  assignment  could  be  set  aside 
for  some  valid  reason,  it  is  not  perceived  what  standing  com- 
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plainants  can  have  in  a  court  of  equity.  A  creditor's  bill 
proceeds  on  the  ground  complainant  therein  has  a  judgment 
at  law  that  is  a  lien  upon  the  property  of  the  debtor,  no 
matter  in  whose  hands  it  may  be,  and  the  aid  of  a  court  of 
chancery  is  invoked  to  assist  in  subjecting  it  to  the  payment 
of  his  judgment.  While  it  is  true  in  this  case  the  bill  asks 
that  the  assignment  be  set  aside,  the  matter  was  not  pressed 
on  the  attention  of  the  court  in  which  the  cause  was  first 
heard,  nor  was  it  in  the  Appellate  Court,  or  in  this  court. 
Counsel  now  states  his  position  is  not  hostile  to  the  assign- 
ment. That  being  so,  that  part  of  the  bill  that  asks  to 
have  the  assignment  set  aside  may  be  held  as  having  been 
waived.  No  reason  is  or  has  been  suggested  why  the  assign- 
ment is  void.  It  seems  to  have  been  made  in  conformity  with 
the  statute,  and  no  cause  is  shown  why  it  may  not  stand. 

Treating  the  assignment,  as  must  be  done,  as  valid  in  law, 
it  is  difficult  to  comprehend  on  what  principle  complainants 
can  demand  of  a  court  of  equity  the  incidental  relief  sought 
by  their  bill.  Certainly  they  can  not  demand  that  the  judg- 
ments at  law  in  favor  of  defendants  against  the  common 
debtors  shall  be  set  aside,  unless  they  are  in  some  way  inju- 
riously affected  by  them,  and  then  only  to  the  extent  such 
judgments  interfere  with  their  prior  or  superior  equities. 
Whether  such  judgments  are  absolutely  void  for  want  of 
jurisdiction  in  the  court  to  render  them,  is  a  matter  in  which 
complainants  have  no  concern.  That  question  can  only  be 
made  by  a  party  to  the  record.  A  judgment  or  decree  abso- 
lutely void  for  want  of  jurisdiction  in  the  court,  if  it  affects 
his  prior  or  superior  equities,  may  be  assailed  by  a  stranger 
to  the  record.     Otherwise  he  may  not  intermeddle  with  it. 

All  the  property  the  insolvent  debtors  had  at  the  time  of 
the  assignment  passed  to  and  vested  in  the  assignee  under  the 
statute,  and  must  be  administered  by  him  under  the  super- 
vision of  the  county  court.  Section  7,  of  the  act  of  1877, 
in  relation  to  voluntary  assignments,   makes  the   assignee 
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subject  to  the  supervision  of  the  county  court,  and  such  court 
may,  by  citation  or  attachment,  compel  the  assignee  to  file 
reports  of  his  proceedings,  and  of  the  situation  and  condition 
of  the  trust,  and  to  proceed  in  the  faithful  execution  of  the 
duties  required  of  him  by  law  in  relation  to  the  complete  and 
final  distribution  and  paying  over  of  the  proceeds  derived 
from  the  trust,  or  any  part  thereof,  until  a  final  settlement 
and  distribution  are  made.  Thus  it  is  seen  the  whole  man- 
agement of  the  estates  of  insolvent  debtors,  under  voluntary 
assignments,  is  committed  to  the  jurisdiction  of  county 
courts,  and  by  section  14,  full  authority  and  jurisdiction 
are  given  to  such  courts  in  regard  to  such  matters.  How  the 
trust  funds  in  the  hands  of  the  assignee  are  to  be  paid  over 
and  distributed,  are  matters  for  the  determination  of  the 
county  court  where  such  proceedings  are  pending,  and  its 
judgments  and  orders  in  that  respect  can  only  be  reviewed 
as  the  judgments  and  decrees  of  other  courts  of  competent 
and  original  jurisdiction  are  reviewable  by  appellate  courts. 
It  was  entirely  competent  for  the  General  Assembly  to  con- 
fer such  jurisdiction  on  county  courts,  and  their  jurisdiction 
in  such  matters  is  too  manifest  to  be  disputed.  Certainly  a 
court  of  chancery  will  not  assume  jurisdiction  on  a  bill  to 
interfere  and  direct  how  the  county  court  shall  distribute  a 
trust  fund  over  which  it  has  full  and  complete  jurisdiction 
by  positive  statute,  unless  under  special  circumstances. 
Although  this  bill  is  not  framed  with  a  view  to  obtain  any 
such  relief,  counsel  now  say  in  argument  they  "do  not  repu- 
diate the  assignment,"  but  "claim  under  it,"  and  are  seeking 
to  enforce  their  "equitable  liens  under  it."  That  a  court  of 
chancery  will  not  aid  them  to  do,  when  another  court  under 
the  statute  has  full  and  complete  jurisdiction  over  the  sub- 
ject. The  power  of  a  court  of  chancery  to  so  interpose  and 
wrest  from  the  county  court  that  jurisdiction  it  has  by  law 
in  such  matters,  is  not  referable  to  any  known  head  of  equity 
jurisdiction.     And  since  the  county  court  has  first  obtained 
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jurisdiction,  and  may  be  presumed  to  be  exercising  it  accord- 
ing to  law,  to  that  court  complainants  will  be  remitted  for 
any  relief,  if  any,  to  which'  they  may  be  entitled. 

Whether  the  judgments  confessed  in  favor  of  defendants 
were  void  for  any  reason,  or  whether  the  executions  issued 
on  them  were  satisfied  by  a  technical  levy  on  personal  prop- 
erty, when  in  fact  they  were  not  satisfied,  or  whether  defend- 
ants are  entitled  to  any  priority  over  other  creditors,  by 
reason  of  their  execution  liens,  in  the  distribution  of  the 
trust  funds,  are  questions  within  the  jurisdiction  of  the 
county  court,  and  to  be  determined  by  it  as  it  shall  proceed 
in  the  supervision  and  direction  of  the  settlement  and  distri- 
bution of  the  trust  funds  in  the  hands  of  the  assignee.  These 
questions  must  necessarily  arise,  if  they  have .  not  already 
been  determined,  in  that  court,  when  it  comes  to  make  the 
necessary  orders  for  paying  over  and  distributing  the  trust 
funds  preparatory  to  final  settlement.  Should  this  court 
now  express  an  opinion  upon  them,  it  would  answer  no  pur- 
pose other  than  to  advise  the  county  court  of  its  opinion 
should  the  same  questions  be  raised  in  that  court,  if  they 
ever  shall  be.  That  would  be  a  work  of  supererogation.  It 
will  be  presumed  the  county  court  is  entirely  competent  to 
determine  all  questions  that  may  arise  within  its  jurisdiction 
concerning  the  trust  property  which  the  law  has  placed  under 
its  immediate  supervision. 

The  judgment  of  the  Appellate  Court  is  clearly  right,  and 

must  be  affirmed,  which  is  done. 

Judgment  affirmed. 

Mr.  Justice  Walker:  I  deny  the  power,  of  the  court  of 
chancery  to  take  jurisdiction  in  any  case  pending  in  the  pro- 
bate court,  of  which  it  has  complete  jurisdiction.  It  is,  I 
think,  unprecedented,  and  therefore  dissent  to  so  much  of 
this  opinion  as  seems  to  hold  it  may  be  done  under  special 
or  any  circumstances. 
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John  A.  Smith  et  al. 

v. 
Mary  A.  West  et  al. 

Filed  at  Ottawa  June  21,  1882. 

1.  "Witness — competency — defendant  in  chancery  for  a  co-defendant. 
Where  a  party  defendant  in  a  suit  in  chancery  disclaims  any  interest  in  the 
subject  matter  of  the  litigation  and  the  result  of  the  suit,  he  is  a  competent 
witness,  both  at  common  law  and  under  the  statute,  for  his  co-defendants. 
Under  the  practice  in  chancery,  a  defendant  might  always  testify  for  a 
co-defendant,  if  his  evidence  did  not  necessarily  involve  his  own  interest. 

2.  Remainders — of  vested  and  contingent  remainders.  Where  a  con- 
veyance of  a  particular  estate  is  made  to  support  a  remainder  over,  the  tenant 
for  the  particular  estate  takes  it,  and  if  the  remainder-man  is  in  being,  he 
takes  the  fee.  In  such  a  case  the  remainder  is  not  contingent  as  to  its 
becoming  a  vested  remainder,  because  the  title  vests  in  the  remainder-man  on 
the  delivery  of  the  deed.  The  title  thus  vested  becomes  an  estate  of  inherit- 
ance, and  in  case  the  remainder-man  dies  before  the  previous  estate  is 
expended,  the  title  passes  to  his  heirs,  unless  the  deed  directs  otherwise. 

3.  A  remainder  is  vested  when  there  is  a  fixed  right  of  future  enjoyment. 
A  vested  remainder  is  a  fixed  interest,  to  take  effect  in  possession  after  the 
intervening  estate  is  spent  or  ceases,  but  if  it  be  uncertain  whether  a  use  or 
estate  limited  in  futuro  shall  ever  vest,  that  use  or  estate  is  contingent.  The 
fact,  however,  that  the  remainder-man  may  die  before  the  tenant  for  life,  will 
not  affect  the  vested  nature  of  the  estate.  It  is  the  present  capacity  of  taking 
effect  in  possession,  in  case  the  prior  estate  were  determined,  that  distin- 
guishes a  vested  from  a  contingent  remainder. 

4.  Where  a  conveyance  is  made  to  a  woman,  of  a  life  estate,  and  the 
remainder  to  the  children  of  her  body,  or  such  as  may  be  living  at  her  death, 
or  the  descendants  of  any  one  that  may  be  then  deceased,  it  will  pass  imme- 
diately to  her  children  a  vested  remainder  in  fee,  and  not  a  contingent 
remainder. 

5.  Statute  of  Frauds — sale  of  land  by  parol — performance  to  take  a 
case  out  of  the  statute.  The  owner  of  several  tracts  of  land  sold  one  of  them 
to  his  agent  in  this  State  in  consideration  that  the  latter  would  fence  certain 
others  of  the  remaining  tracts,  which  the  agent  did  according  to  the  terms  of 
the  agreement,  though  no  written  contract  was  made,  and  in  1856  took  actual 
possession  of  the  tract  so  sold  him,  inclosed  the  same,  and  put  a  part  of  it  in 
cultivation,  and  made  valuable  and  lasting  improvements  thereon,  and  kept 
such  possession  until  in  1879,  when  he  conveyed  the  same  to  a  woman  for 
life,  with  remainder  to  the  children  of  her  body.    It  was  held,  that  these  facts 
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were  sufficient  to  take  the  case  out  of  the  Statute  of  Frauds,  and  that  the 
conveyance  vested  in  his  grantees  an  equitable  title  to  the  premises  conveyed. 

6.  Evidence — as  to  ownership  of  land — by  paying  taxes  in  former 
owner's  name.  Where  a  person  claimed  to  have  purchased  a  tract  of  land 
from  a  non-resident  owner,  for  whom  he  was  agent  in  respect  to  a  large 
number  of  other  tracts,  the  alleged  purchase  being  a  verbal  one,  and  during 
a  period  of  thirty  years  afterward,  in  paying  taxes  as  agent  on  his  principal's 
other  lands,  he  included  his  own  tract  in  his  principal's  list  of  lands,  but  there 
was  no  proof  that  he  ever  charged  the  taxes  on  his  tract  to  the  principal  in 
any  of  their  settlements:  Held,  that  this  was  likely  a  mistake,  and  the  facts 
did  not  afford  sufficient  evidence  to  show  that  his  claim  to  the  tract  alleged 
to  have  been  bought,  was  unfounded. 

7.  Chancery — affirmative  relief  on  answer  not  proper.  A  defendant  is 
not  entitled  to  affirmative  relief  on  his  answer  alone,  when  it  is  not  made  a 
cross-bill.     To  obtain  such  relief  it  must  be  on  original  or  cross'-bill. 

Appeal  from  the  Circuit  Court  of  Henry  county;  the  Hon. 
John  J.  Glenn,  Judge,  presiding. 

Mr.  James  E.  Munkoe,  for  the  appellants: 

The  defendant  Allan  could  not  render  himself  a  competent 
witness  for  his  daughter,  Mrs.  West,  by  disclaimer.  A 
defendant  can  not,  by  disclaiming,  deprive  the  complainant 
of  a  fall  answer  to  his  bill,  unless  it  is  evident  the  defendant 
should  not,  after  the  disclaimer,  be  continued  a  party  to  the 
suit.  Ellsivorth  v.  Curtis,  10  Paige,  105 ;  Glassington  v. 
Thwaites,  2  Euss.  Ch.  458. 

If  Allan  was  a  proper  or  necessary  party  to  the  suit,  or 
was  interested  adversely  to  appellants,  he  was  not  competent 
to  testify  against  them  as  to  any  facts  occurring  between  him 
and  their  ancestor  before  his  death.  The  fact  that  he  made 
a  deed  of  this  land  to  Mrs.  West  made  him  a  proper  party  to 
the  bill,  so  far  as  it  sought  to  remove  such  conveyance  as  a 
cloud  upon  complainants'  title.  Himes  v.  Keightlinger,  14 
111.  469 ;  McEuan  v.  Kerfoot,  37  id.  530 ;  Philpot  v.  Taylor, 
75  id.  309 ;  Brady  v.  McCosker,  1  Comst.  214 ;  Bowles  v. 
Stewart,  1  Schoales  &  Lef.  227 ;  Gaylord  v.  Kelshaw,  1  Wall. 
82;  Ward  v.  Hollins,  14  Md.  158;  Bidkeley  v.  Dunbar,  1 
Aust.  37.;    Graham  v.  Coape,   9   Simons' Ch.  93 ;   Whiting  v. 
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Rush,  2  Young  &  Col.  546 ;  1  Daniell's  Chancery  Practice, 
707,  708  ;   Robinson  v.  Davis,  11  N.  J.  Eq.  305. 

If  there  remains  any  interest,  right  or  liability  of  the 
assignor  which  can  be  affected  by  the  decree,  he  is  a  neces- 
sary party.  Barbour  on  Parties,  463  ;  Story's  Equity  Plead- 
ing, sec.  153;  Montague  v.  Lobdell,  11  Cush.  Ill;  Thompson 
v.  McDonald,  2  Dev.  &  Bat,  463. 

Allan's  deed  to  Mrs.  West  conveyed  to  her  only  a  life 
estate,  and  the  remainder  to  the  children  of  her  body  who 
might  survive  her  is  purely  contingent.  Beacroft  v.  Strawn, 
67  111.  28;  Thompson  v.  Luddington,  104  Mass.  193;  Olney 
v.  Htdl,  21  Pick.  311 ;  Stevens  v.  Evans,  30  Ind.  37 ;  Johnson 
v.  Jacob,  11  Bush,  646 ;  Williamson  v.  Williamson,  11  B. 
Mon.  368;  Robertson  v.  Wilson,  38  N.  H.  38;  Augustus  v. 
Seabolt,  3  Mete.  (Ky.)  162;  Price  v.  Hall,  5  Law  Kep.  Eq. 
Cas.  399;  Festing  v.  Allen,  12  Mees.  &  W.  278;  Smith  v. 
Rice,  130  Mass.  141 ;  Duffield  v.  Duffield,  3  Bligh,  (N.  B.) 
334;  2  Blackstone's  Commentaries,  169;  Fearne  on  Contin- 
gent Bemainders,  8,  9,  351;  Washburn  on  Beal  Prop.  *263, 
264. 

The  deed  of  Allan  to  West  is  a  deed  operating  by  way  of 
use,  under  the  Statute  of  Uses.  Shackleton  v.  Sebree,  86  111. 
621. 

When  possession  is  relied  on  to  take  a  case  out  of  the 
Statute  of  Frauds,  it  must  affirmatively  appear  that  the  party 
obtained  possession  under  the  agreement  and  in  part  per- 
formance of  the  same,  and  the  improvements  must  have  been 
made  under  the  contract  itself.  Pickerell  v.  Morss,  97  111. 
220;  Padfieldv.  Padfield,  92  id.  190;  Wood'v.  Thornly,  58 
id.  464. 

Mr.  Charles  Dunham,  for  the  appellees : 

Mr.  Allan  was  a  competent  witness  for  the  defendants  after 
being  dismissed  as  a  party  on  his  disclaimer,  and,  indeed, 
before  it  was  shown  he  had  no  interest  in  the  land. 
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The  charge  of  the  taxes  on  this  land  for  two  of  the  various 
years,  was  through  mistake  in  paying  on  a  long  list  of  lands. 
This  tract  was  listed  in  Allan's  name  during  those  years,  and 
Allan  swears  he  paid  all  the  taxes  on  this  tract  out  of  his 
own  means. 

It  is  contended  that  the  remainder  in  Allan's  deed  to  the 
children  of  Mrs.  West  is  contingent.  The  uncertainty  as  to 
whether  they  will  ever  enjoy  the  estate,  does  not  determine 
whether  their  remainder  is  vested  or  contingent.  Such  an 
estate  is  vested  in  interest  when  the  person  is  in  being,  and 
ascertained,  who  will,  if  he  lives,  have  an  absolute  and  imme- 
diate right  to  possession  upon  the  termination  of  all  the  pre- 
cedent estates,  provided  the  estate  limited  to  him  shall  last 
so  long.  Hoivley  v.  James,  5  Paige,  4:66;  2  Blackf.  169;  2 
Cruise,  270;  4  id.  260;  Fearne,  216. 

As  to  the  proper  distinction  between  a  vested  and  contin- 
gent remainder,  and  to  show  that  the  children  of  Mrs.  West 
took  by  Allan's  deed  a  vested  remainder,  counsel  also  cited 
the  following  other  authorities :  Moore  v.  Littel,  41  N.  Y.  72 : 
Lawrence  v.  Bayard,  7  Paige,  75 ;  Vanderheyden  v.  Crandall, 
2  Denio,  18;  4  Kent's  Commentaries,  *202 ;  1  Hilliard  on 
Keal  Property,  513,  518,  526  a,  527,  528,  529. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill,  filed  by  appellants,  against  Mary  A.  West 
and  against  minor  heirs  claiming  to  have  an  interest  in  com- 
mon with  complainants,  for  the  partition  of  the  north-west 
quarter  of  section  8,  town  17  north,  range  3  east  of  the 
fourth  principal  meridian,  in  Henry  county,  and  to  remove 
a  deed  to  her  from  her  father  for  the  land,  as  a  cloud  on 
their  title. 

It  appears  that  Allan,  the  father  of  Mrs.  West,  entered  the 
land  in  controversy,  with  quite  a  number  of  other  tracts  of 
land,  for  David  A.  Smith,  in  the  year  1836;  that  the  title  to 
this  tract  stood  in  the  name  of  Smith  until  the  time  of  his 


336  Smith  et  al.  v.  West  et  al.  [June 

Opinion  of  the  Court. 

death,  which  occurred  on  the  13th  of  July,  1865,  and  his  will 
was  probated  on  the  26th  of  that  month,  and  by  it  his  ten 
children,  as  devisees,  became  invested  with  the  title  to  this 
land,  if  he  held  any  at  his  death.  The  bill,  as  finally 
amended,  claimed  that  complainants  owned  the  title. 

It  was  set  up  in  the  answer  that  Smith  sold  this  tract  to 
Allan  in  consideration  that  he  would  fence  certain  other  of 
Smith's  lands,  which  he  did  according  to  the  terms  of  the 
agreement;  that  he,  in  1856,  took  the  actual  possession  of 
and  enclosed  it,  and  put  about  twenty  acres  into  cultivation, 
and  had  been  in  the  actual  and  exclusive  possession  of  it  ever 
since,  until  he  sold  it  to  Mrs.  West,  by  quitclaim  deed,  on 
the  10th  day  of  July,  1879,  and  she  had  been  so  in  possession 
ever  since,  claiming  it  as  the  owner.  Complainants  on  leave 
amended  their  bill,  and  made  Allan  a  party  defendant.  He 
thereupon  filed  a  disclaimer  to  all  interest  in  the  premises. 
He  alleges  that  he  does  not  claim,  and  has  not  claimed 
since  before  the  filing  of  the  first  amended  bill  therein,  any 
right,  title  or  interest  in  or  to  the  estate  or  premises  described 
in  the  bill,  and  disclaims  all  interest  and  right  of  every  kind 
in  the  estate  or  premises.  Complainants  filed  a  replication 
to  Mrs.  West's  answer,  and  also  a  replication  to  Allan's  dis- 
claimer. A  trial  was  first  had  on  Allan's  disclaimer,  and 
the  issue  was  found  in  his  favor.  A  trial  was  subsequently 
had  on  the  bill  as  amended,  and  Mrs.  West's  answer,  and 
the  court  found  in  her  favor,  and  rendered  a  decree  dis- 
missing the  bill  at  complainants'  costs,  and  they  appeal  to 
this  court. 

Whether  the  practice  of  trying  the  issue  on  Allan's  dis- 
claimer was  or  not  correct,  can  not  matter,  as  from  the  evi- 
dence in  the  case  he  was  a  competent  witness,  both  at 
common  law  and  under  the  statute.  It  clearly  shows  he 
had  no  interest  in  the  result  of  the  suit.  Under  the  practice 
in  chancery  a  defendant  might  always  testify  for  a  co-defend- 
ant, if  his  evidence  did  not  necessarily  involve  his  own  inter- 
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est,  otherwise  a  complainant  could  have  prevented  a  witness 
from  testifying,  simply  by  making  him  a  defendant  to  the  bill. 

It  is  urged  that  Allan's  deed  to  Mrs.  West  only  having  con- 
veyed a  life  estate  to  her,  and  a  remainder  to  the  children  of 
her  body,  or  such  as  might  be  living  at  her  death,  or  the 
descendants  of  any  one  that  might  be  then  deceased,  the  fee 
remained  in  him  or  his  heirs  until  her  death,  and  the  fee 
would  not  vest  in  the  remainder-man  until  the  life  estate 
should  be  expended,  and  hence  the  remainder  was  contingent. 
We  do  not  so  understand  the  rule.  We  understand  it,  that 
when  a  conveyance  of  the  particular  estate  is  made  to  sup- 
port a  remainder  over,  the  tenant  for  the  particular  estate 
takes  it,  and  if  the  remainder-man  is  in  being,  he  takes  the 
fee.  In  such  a  case  the  remainder  is  not  contingent  as  to  its 
becoming  a  vested  remainder,  because  the  title  vests  in  the 
remainder-man.  on  the  delivery  of  the  deed.  The  title  thus 
vested  becomes  an  estate  of  inheritance,  and  in  case  the 
remainder-man  dies  before  the  previous  estate  is  expended, 
the  title  passes  to  his  heirs,  unless  the  deed  directs  otherwise. 

Fearne,  in  his  work  on  Eemainders,  p.  1,  in  denning  them, 
says :  "An  estate  is  vested  when  there  is  an  immediate  right 
of  present  or  future  enjoyment.  An  estate  is  vested  in  pos- 
session when  there  is  a  right  of  present  enjoyment.  An  estate 
is  vested  in  interest  when  there  is  a  present  fixed  right  of 
future  enjoyment.  An  estate  is  contingent  when  a  right  of 
enjoyment  is  to  accrue  on  an  event  which  is  dubious  and 
uncertain. "  Here  the  event  is  not  uncertain.  The  children 
of  Mrs.  West  were  in  being.  Her  death  is  certain  to  occur, 
although  the  time  is  dubious. 

Chancellor  Kent,  vol.  4,  p.  202,  defines  a  vested  remainder 
thus  :  "A  remainder  is  vested  when  there  is  an  immediate 
right  of  present  enjoyment,  or  a  present  fixed  right  of  future 
enjoyment.  It  gives  a  legal  or  equitable  seizin.  *  *  * 
A  vested  remainder  is  a  fixed  interest,  to  take  effect  in  posses- 
sion after  a  particular  estate  is  spent.  If  it  be  uncertain 
22—103  III. 
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whether  a  use  or  estate  limited  in  futuro  shall  ever  vest,  that 
use  or  estate  is  said  to  be  a  contingency.  But  though  it  may 
be  uncertain  whether  a  remainder  will  ever  take  effect  in 
possession,  it  will  nevertheless  be  a  vested  remainder  if  the 
interest  is  fixed.  *  *  *  Every  remainder-man  may  die, 
and  without  issue,  before  the  death  of  the  tenant  for  life.  It 
is  the  present  capacity  of  taking  effect  in  possession,  if  the 
possession  were  to  become  vacant,  that  distinguishes  a  vested 
from  a  contingent  remainder.  When  the  event  on  which  the 
preceding  estate  is  limited  must  happen,  and  when  it  also 
may  happen  before  the  expiration  of  the  estate  limited  in 
remainder,  the  remainder  is  vested,  as  in  the  case  of  a  lease 
to  A  for  life,  remainder  to  B  during  the  life  of  A,  the  preced- 
ing estate  determines  on  an  event  which  must  happen,  and  it 
may  determine  by  forfeiture  or  surrender  before  the  expira- 
tion of  A's  life,  and  the  remainder  is  therefore  vested. "  The 
definition  and  illustrations  which  he  gives  are  taken  from  the 
unquestioned  doctrines  as  collated  by  Fearne,  Cruise,  and 
other  commentators  of  acknowledged  authority,  and  fully 
supported  by  adjudged  cases. 

The  application  of  the  rule  is  well  illustrated  by  Chancellor 
Walwokth,  in  Haivley  v.  James,  5  Paige,  466.  He  says : 
"A  remainder  is  vested  in  interest  where  the  person  is  in 
being  and  ascertained,  who  will,  if  he  lives,  have  an  absolute 
and  immediate  right  to  the  possession  of  the  land  upon  the 
ceasing  or  failure  of  all  the  precedent  estates,  provided  the 
estate  limited  to  him  by  the  remainder  shall  so  long  last, — in 
other  words,  where  the  remainder-man's  right  to  an  estate 
in  possession  can  not  be  defeated  by  third  persons,  or  con- 
tingent events,  or  by  a  failure  of  a  condition  precedent,  if  he 
lives,  and  the  estate  limited  to  him  by  way  of  remainder  con- 
tinues till  the  precedent  estates  are  determined,  his  remainder 
is  vested  in  interest."  So,  in  Moore  v.  Littel,  41  N.  Y.  72, 
it  is  said :  "Decisions  and  text-writers  agree,  that  by  the 
common  law  a  remainder  is  vested  where  there  is  a  person 
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in  being  who  has  a  present  capacity  to  take  in  remainder,  if 
the  particular  estate  be  then  presently  determined ;  otherwise 
the  remainder  is  contingent.  It  is  said  that  before  the 
remainder  is  vested  the  person  must  be  ascertained,  and 
in  this  sense  that  is  perfectly  true.  The  person  must  be  one 
to  whose  competency  to  take  no  further  or  other  condition 
attaches,  etc.,  i.  e.  in  respect  to  whom  it  is  not  necessary 
that  any  event  shall  occur,  or  condition  be  satisfied,  save 
only  that  the  precedent  estate  shall  determine. " 

In  this  case,  under  all  of  the  conditions  of  the  rule,  the 
remainder  passed  from  and  vested  in  the  children  of  Mrs. 
West.  They  were  then  in  being,  were  ascertained  and  desig- 
nated as  the  remainder-men,  and  were  capable  of,  and  did 
take,  a  vested  remainder,  and  as  has  been  seen,  their  death 
before  their  mother,  without  issue,  would  not  prevent  or 
defeat  the  vested  remainder, — it  would  in  such  a  case  descend 
to  their  heirs.  But  whatever  may  become  of  the  estate  in  the 
future,  we  have  no  doubt  it  vested  in  the  children  of  Mrs. 
West  when*  the  deed  was  delivered.  It  then  follows  that 
Allan  had  parted  with  all  of  his  title  by  conveying  the  land, 
and  was  not  incompetent  as  a  witness,  because  he  held  no 
title  to  or  an  interest  in  the  land. 

Nor  is  there  the  slightest  force  in  the  objection  that  Allan 
reserved  a  lien  of  $5000  on  the  land.  That  was  fully  paid 
before  he  was  made  a  party  to  the  suit.  He  therefore  held 
no  title  to  or  interest  in  the  land,  immediate  or  remote,  direct 
or  collateral,  and  was  competent  to  testify. 

It  is  urged,  however,  that  the  evidence  of  Allan  does  not 
sustain  the  decree.  It  is  clear,  consistent,  reasonable,  and 
apparently  fair.  If  it  is  to  be  believed,  it  is  ample.  He 
specifies  the  time,  place  and  terms  of  the  purchase.  They 
are  sufficient  in  every  respect  to  have  authorized  the  specific 
performance  of  the  contract,  had  it  been  asked  by  original 
or  cross-bill  in  the  case.  Its  terms  are  not  doubtful  or 
ambiguous,  and  Allan  swears  that  he  did  all  things  required 
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by  the  agreement,  and  performed  it  in  full ;  that  he  took 
possession  of  the  property,  and  made  lasting  and  valuable 
improvements  on  it,  by  fencing  the  entire  tract,  and  breaking 
and  cultivating  a  part.  This  was  sufficient  to  take  the  contract 
out  of  the  statute  and  vest  an  equitable  title  in  Allan,  and 
he  conveyed  it  to  Mrs.  West,  who  continued  the  possession. 
If,  then,  this  testimony  is  reliable,  it  sustains  the  decree. 

It  is  urged  that  the  evidence  of  Allan  is  not  reliable, 
because,  it  is  insisted,  he  was  mistaken  in  the  date  of  one  or 
two  occurrences.  There  is,  perhaps,  nothing  more  difficult 
to  remember  than  precise  dates.  After  many  years  but  few 
can  from  memory  even  approximate  them.  If  the  evidence  of 
witnesses  depended  for  credence  on  accuracy  in  such  matters, 
but  few  would  stand  the  test.  Again,  Allan  had  his  house 
and  all  of  his  papers  destroyed  before  he  testified,  and  labored 
under  the  disadvantage  of  not  having  his  books  and  memo- 
randa from  which  to  refresh  his  memory.  That  he  could  not 
remember  dates,  or  even  should  forget  occurrences  through  a 
period  of  thirty  years,  is  not  surprising,  but  on  the  contrary 
was  to  be  reasonably  expected. 

It  is  urged  that  Allan,  two  or  three  years,  in  paying  taxes 
on  Smith's  list  of  lands,  included  this,  and  thus  showed  he 
had  no  claim  to  it.  That  such  a  mistake  might  occur  in 
paying  taxes  on  a  considerable  list  for  thirty  years  is  not 
surprising ;  nor  does  it  appear  that  although  paid  in  Smith's 
name  the  money  was  not  furnished  by  Allan,  and  the  amount 
of  the  taxes  on  this  tract  never  charged  to  Smith  in  their 
settlements  during  his  life,  or  with  the  executor  after  his 
death.  Neither  is  alive,  nor  did  complainants  produce 
Smith's  books  to  repel  that  conclusion.  On  the  other  hand, 
this  tract  seems  to  have  always  been  assessed  in  Allan's 
name,  when  none  of  the  others  were.  He  took  possession  of 
this  tract  and  used  it,  but  there  is  no  pretense  that  he  did 
either  of  the  others.  These  are  circumstances  strongly  cor- 
roborating his   evidence.      The   circumstances  relied  on  to 
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impeach  his  positive,  clear,  and  apparently  fair  and  truthful 
evidence,  are  too  slight  to  induce  us  to  disbelieve  and  reject  it 
as  untrue.  He  and  Smith  were  brothers-in-law,  and  were  on 
the  most  friendly  and  confidential  terms,  and  from  that  fact 
dealt  and  acted  with  less  care  than  had  they  not  been  thus 
connected  by  family  ties.  They  seem  to  have  had  unshaken 
faith  in  the  fairness  and  honesty  of  each  other,  hence  writings 
were  not  drawn  to  evidence  their  contracts.  Allan's  agency 
was  not  in  writing,  nor  did  receipts  pass  on  settlements,  so 
far  as  we  can  learn  from  this  record ;  nor  did  they  ever,  so 
far  as  we  can  see,  have  the  slightest  difference  in  reference  to 
this  or  any  other  matter.  From  their  relations  they  did  their 
business  more  loosely  and  with  less  care  than  would  strangers 
or  persons  having  less  confidential  relations.  We,  on  a  care- 
ful examination  of  the  evidence,  believe  it  is  true  in  all  of  its 
essential  particulars,  and  that  it  fully  supports  the  decree. 

The  views  here  expressed  render  it  unnecessary  to  discuss 
the  question  whether  the  Statute  of  Limitations  has  barred 
the  suit.  If,  as  we  have  seen,  Allan  purchased  the  land  from 
Smith,  and  performed  the  agreement  on  his  part,  after  hav- 
ing entered  into  possession  under  the  contract,  that  affords  a 
complete  bar  to  the  relief  sought. 

It  is  urged  that  the  court  erred  in  decreeing  the  fee  to  be 
in  Mrs.  West  and  her  children.  A  defendant  is  not  entitled 
to  relief  on  an  answer  alone,  whatever  the  evidence  may  be 
on  the  hearing.  To  obtain  relief  it  must  be  on  an  original  or 
cross-bill.  None  was  filed  in  this  case,  nor  was  the  answer 
made  a  cross-bill,  according  to  the  rule  announced  in  Thiel- 
man  v.  Carr,  75  111.  385,  and  Purely  v.  Henslee,  97  id.  389, 
and  in  this  there  was  error.  On  the  evidence  heard  the  court 
should  have  dismissed  the  bill,  at  the  costs  of  complainants. 

So  far  as  the  decree  affords  relief,  beyond  the  dismissal  of 
the  bill,  it  will  be  reversed,  but  in  all  other  respects  affirmed, 
and  the  costs  of  this  court  will  be  equally  divided. 

Decree  reversed  in  part  and  in  part  affirmed. 
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The  City  of  Chicago  et  al. 

v. 

Joseph  G.  Hall  et  al. 

Filed  at  Ottawa  June  21,  1882. 

1.  Appeal — what  matters  involved — where  there  are  several  suits  relat- 
ing to  the  same  subject  matter.  Several  chancery  suits  were  consolidated 
and  heard  together,  and  certain  of  the  defendants  who  had  brought  suits  at 
law  to  enforce  the  individual  liability  of  stockholders,  and  whose  suits  had 
been  enjoined  in  the  chancery  suits,  filed  a  petition  claiming  priority,  by  rea- 
son of  the  institution  of  their  suits  at  law,  of  the  funds  collected  from  such 
stockholders.  On  overruling  a  demurrer  to  the  petition,  the  claim  of  priority 
wras  allowed,  and  from  that  order  the  other  parties  appealed:  Held,  that  the 
appeal  only  brought  before  the  court  of  review  the  proceedings  had  upon  the 
petition  filed  in  the  consolidated  cases. 

2.  Lien — priority  of  right — when  not  acquired  merely  by  the  institution 
of  suit.  The  mere  institution  of  a  suit  at  law  by  one  of  several  creditors  of 
an  insolvent  bank  to  enforce  the  personal  liability  of  a  stockholder  for  the 
payment  of  his  claim,  does  not  give  him  a  prior  right  or  lien  on  the  fund 
when  collected,  to  the  exclusion  of  all  other  creditors  of  the  bank,  and  the 
fact  that  such  creditor  was  prevented  from  obtaining  final  judgment  in  his 
suit  at  law  by  injunction  on  bill  filed  by  other  creditors,  after  the  bringing  of 
the  suit  at  law,  can  make  no  difference.  Such  fund,  when  collected  of  the 
stockholder,  under  decree  in  the  suits  in  chancery,  is  for  the  benefit  of  all 
the  creditors  who  are  parties  to  the  suits  in  equity.  In  this  State  it  is  the 
final  judgment  or  decree  of  the  court  which  creates  a  lien. 

3.  Deckee — conclusive  on  parties.  Where  a  suit  at  law  by  a  creditor  of 
an  insolvent  bank  against  a  stockholder  to  enforce  his  personal  liability  to 
creditors,  under  the  bank  charter,  is  enjoined  in  equity  by  other  creditors  of 
the  bank,  seeking  by  bill  to  have  the  liability  of  the  stockholders  enforced  as 
a  fund  for  the  payment  of  creditors,  and  the  stockholders  discharge  their 
liability,  as  found  by  the  decree  of  the  court  under  the  bill,  by  payment  of  the 
sum  found  against  them,  and  such  decree  has  been  affirmed  by  this  court, 
the  decree  must  stand  forever  as  conclusive  of  the  rights  of  all  persons 
affected  by  it,  and  the  fund  must  be  administered  by  the  court  on  the  princi- 
ples of  equity  and  equal  justice,  and  no  priority  can  be  given  to  the  creditor 
whose  suit  at  law  was  stayed. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;    the  Hon.  John  A.  Jameson,  Judge,  presiding. 
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Messrs.  Mason  Brothers,  for  the  appellants : 

A  court  of  equity  which  takes  jurisdiction  for  one  purpose 
takes  it  for  all, — it  does  not  do  justice  by  halves.  Taylor  v. 
Marine  and  Fire  Ins.  Co.  9  How.  390. 

It  will,  upon  undertaking  the  administration  of  the  assets, 
enjoin  law  proceedings,  and  settle  the  whole  estate,  in  a  case 
like  that  at  bar,  upon  the  maxim  that  equality  is  equity. 
2  Joyce  on  Injunctions,  1048,  1056 ;  Kerr  on  Injunctions, 
sees.  103,  107,  108 ;  Rankin,  Receiver,  v.  Elliott,  14  How.  345. 

At  law,  those  who  sue  first  must  recover  the  whole  of  their 
debt,  which  would  be  palpably  unjust.  This,  of  all  cases 
which  can  arise,  seems  to  call  most  loudly  for  chancery  juris- 
diction. Harris  v.  First  Parish,  23  Pick.  113 ;  Thompson  on 
Liability  of  Stockholders,  sec.  275 ;  Crease  v.  Babcock,  10 
Mete.  525 ;   Coleman  v.  White,  14  Wis.  700. 

When  proceedings  are  instituted  by  part  of  the  creditors  of, 
an  insolvent  corporation  against  the  stockholders,  to  enforce 
their  individual  liabilities  for  the  benefit  of  all  the  creditors, 
no  creditor  can  acquire  priority,  or  commence  a  separate  suit 
to  enforce  such  liability  in  his  own  behalf.  Wright  v.  McCor- 
mack,  17  Ohio  St.  86. 

The  principle  that  equality  is  equity  should  apply  in  such 
a  case.  Briggs  v.  Penmann,  8  Cow.  392 ;  Bank  v.  Ibbotson, 
24  Wend.  473 ;  Smith  v.  Huckabee,  53  Ala.  191 ;  Weeks  v. 
Love,  50  N.  Y.  571 ;  In  re  Entire  City  Bank,  18  id.  199. 

The  Supreme  Court  of  the  United  States  holds  that  under 
a  similar  charter  all  creditors  of  the  corporation  are  entitled 
to  share  alike  in  the  proceeds  of  the  litigation.  Carroll  v. 
Green,  2  Otto,  509 ;  Homer  v.  Henning,  3  id.  228. 

Messrs.  Shufeldt  &  Westover,  for  the  appellees : 

The  decree  in  the  injunction  suits  merely  ordered  the 
money  to  be  paid  into  court,  leaving  the  question  of  its  dis- 
tribution an  open  one.  It  contained  no  direction  as  to  whom 
this  money  should  be  paid. 
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The  nature  of  the  liability  of  the  stockholders,  in  the 
absence  of  a  directory  statute,  controls  the  remedy  and  fixes 
the  rights  of  the  litigants.  This  court  has  settled  the  law 
that  the  remedy  is  at  law.  McCarthy  v.  Lavasche,  89  111.  270 ; 
Fuller  v.  Ledden,  87  id.  310;  Hull  v.  Burtis,  90  id.  213; 
Wincock  v.  Turpin,  96  id.  135. 

The  appellees  having  brought  actions  at  law  against  Mun- 
ger  and  Hatch  to  recover  upon  an  obligation  which  the  law 
would  thus  enforce,  acquired  rights  thereby  which  a  third 
party  could  not  defeat  by  a  subsequent  action. 

If  another  creditor  can  take  away  the  plaintiff's  right  of 
recovery,  and  appropriate  the  plaintiff's  victory  largely  to 
himself,  why  can  not  the  stockholder,  the  defendant,  volun- 
tarily pay  another  creditor,  and  thus  defeat  a  suit  pending 
against  him? 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

Much  confusion  exists  in  the  record  on  account  of  the 
introduction  of  matter  wholly  irrelevant  to  the  present  appeal. 
The  abstract  was  found  to  be  of  little  use  in  ascertaining 
what  the  present  litigation  concerns.  Eesort  has  been  had 
to  the  transcript,  and  it  is  seen  the  appeal  brings  before  this 
court  nothing  but  the  proceedings  had  on  the  petition  of 
Joseph  G.  Hall  and  others,  filed  in  the  consolidated  causes 
of  Cunningham  et  al.  v.  The  Bank  of  Chicago,  and  Jacobson 
et  al.  v.  Piper  et  al.,  originally  commenced  in  the  Superior 
Court,  on  the  chancery  side  of  the  court.  Thrifts  v.  Fritz, 
101  111.  457;  Smith  v.  Brittenham,  94  id.  624;  Smith  v.  Brit- 
tenham,  88  id.  291. 

The  petition  on  which  the  order  appealed  from  was  made, 
states  with  sufficient  clearness  that  long  before  the  suit  in 
chancery  was  begun,  petitioners  commenced  separate  actions 
at  law  against  Munger  and  Hatch,  to  recover  upon  their  indi- 
vidual liability  as  stockholders  therein  the  several  amounts 
due  each  of  them  from  the  Bank  of  Chicago;  that  by  the 
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decree  of  April  2,  1879,  petitioners  were  enjoined  from  fur- 
ther prosecuting  their  suits,  final  judgments  therein  being 
prevented  by  the  proceedings  in  chancery ;  that  Munger  and 
Hatch  had  paid  into  court,  under  the  decree  in  the  consoli- 
dated causes  in  chancery,  the  amounts  of  their  liability,  as 
fixed  by  such  decree,  the  aggregate  amount  being  a  sum  in 
excess  of  $40,000;  that  the  sums  so  paid  by  such  stockhold- 
ers were  not  sufficient  to  discharge  the  claims  of  petitioners 
represented  in  their  suits  at  law ;  that  by  the  commencement 
and  prosecution  of  such  suits  at  law  to  recover  from  Munger 
and  Hatch  the  amount  of  their  liability,  petitioners  acquired 
a  prior  right  to  the  fund  in  court  to  any  other  creditors  not 
suing,  in  the  order  in  which  they  had  begun  their  several 
suits.  Petitioners  further  stated  the  order  in  which  their 
respective  suits  were  begun,  the  amounts  of  their  individual 
claims,  and  prayed  that  the  same  be  paid  and  satisfied  from 
the  money  paid  into  court  by  Munger  and  Hatch,  so  far  as  it 
would  satisfy  them.  And  petitioners  further  stated,  should 
such  fund  be  distributed  to  the  creditors  of  the  bank  gener- 
ally, without  regard  to  priorities,  or  suits  having  been  com- 
menced, then,  of  the  $40,000  so  paid  into  court  by  Munger 
and  Hatch,  $6000  would  belong  to  the  complainants  in  the 
consolidated  chancery  causes,  and  who  are  the  same  parties 
prosecuting  this  appeal,  and  $34,000  would  belong  to  peti- 
tioners, there  being  no  other  creditors  of  the  bank. 

This  brief  statement  contains  the  substance  of  all  the  facts 
alleged  in  the  petition, — certainly  all  that  are  material  to  an 
understanding  of  the  case ;  and  to  the  petition  stating  these 
facts,  with  others  more  at  length,  the  receiver  of  the  bank 
and  other  complainants  in  the  original  bill  interposed  a 
demurrer,  which  was  by  the  court  overruled,  and  the  demur- 
rants electing  to  stand  by  their  demurrer,  the  court  decreed 
substantially  according  to  the  prayer  of  the  petition,  and 
directed  that  all  the  money  paid  into  court  under  its  former 
decree   by  Munger   and   Hatch,  being   a   sum  in   excess  of 
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$40,000,  should  be  paid  to  Shufeldt  &  Westover,  solicitors 
for  petitioners,  less  the  sum  of  $4000  decreed  to  be  paid  to 
E.  G.  &  A.  B.  Mason,  solicitors  for  Jacobson,  for  such 
receiver's  costs,  charges  and  counsel  fees.  On  the  appeal  of 
the  complainants  in  the  consolidated  causes,  this  decree  of 
the  Superior  Court  was  affirmed  in  the  Appellate  Court  for 
the  First  District,  and  the  same  parties  bring  the  case  to  this 
court  on  appeal. 

A  stipulation  purporting  to  be  signed  by  the  respective 
counsel  conducting  this  case,  is  copied  into  the  transcript 
filed  in  the  cause.  It  is  entitled  in  the  consolidated  causes 
of  Cunningham  et  al.  v.  The  Bank  of  Chicago,  and  Jacobson, 
Receiver,  v.  Piper  et  al.,  and  is  as  follows :  "It  is  stipulated 
and  agreed  that  after  the  entry  of  the  decree  of  February  2, 
1878,  herein,  an  appeal  was  taken  by  Isaac  P.  Coates, 
assignee,  to  the  Supreme  Court,  which  appeal  was  disposed 
of  by  said  court  by  an  affirmance  of  said  decree,  February 
22,  1879  ;  that  after  the  entry  of  the  decree  of  April  21,  1879, 
two  appeals  were  prosecuted  from  it, — one  by  the  stockhold- 
ers Munger  and  Hatch,  and  one  by  all  the  creditors  of  the 
bank  who  had  sued  Munger  and  Hatch  at  law,  viz.,  Piper 
and  others ;  that  in  both  appeals  the  decrees  were  affirmed  by 
the  Appellate  Court ;  that  appeals  were  prosecuted  by  both 
sets  of  appellants  to  the  Supreme  Court ;  that  the  appeal  of 
Piper  and  others  was  dismissed  in  said  court,  and  the  appeal 
of  Munger  and  Hatch  was  decided  by  an  affirmance  of  the 
decree  below  as  to  said  appellants,  Munger  and  Hatch,  and 
the  consolidated  cause  was  properly  brought  before  the 
Superior  Court  again  in  June,  A.  D.  1881,  by  filing  the 
proper  procedendo  and  order  of  affirmance."  The  clerk,  in 
making  up  the  transcript  of  the  record  filed  in  this  case, 
states  this  "stipulation  is  among  the  files  in  this  cause,"  but 
it  is  not  made  a  part  of  the  record  in  any  manner  known  to 
the  practice  in  such  cases,  and  whether  it  was  used  on  the 
hearing  of  this  cause  in  the  Superior  Court  does  'not  appear. 
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It  is  apparent  the  only  question  that  can  arise  on  the 
present  appeal  is,  whether  petitioners  are  entitled  to  the  relief 
decreed  to  them.  That  question  arises  on  the  demurrer  to 
their  petition,  and  is  not  otherwise  presented.  Unless  the 
petition  itself  states  a  case  that  would  entitle  the  parties 
asking  it,  no  relief  ought  to  have  been  granted  to  them. 
Recurring  again  to  the  allegations  of  the  petition  as  previ- 
ously stated,  it  will  be  seen  petitioners  base  the  right  to  have 
their  claims  against  the  insolvent  bank  first  paid  out  of  the 
fund  under  the  control  of  the  court  to  the  exclusion  of  other 
creditors,  upon  the  fact  that  "by  reason  of  having  first 
brought  actions  at  law  against  said  Munger  and  Hatch  to 
recover  the  said  liability  of  the  said  Munger  and  Hatch  in 
satisfaction  of  the  claims  of  your  petitioners  against  said  cor- 
poration, they  acquired  a  right  of  priority  in  said  liability, 
and  in  and  to  the  funds  paid  into  this  court  by  said  Munger 
and  Hatch,  to  discharge  their  said  liability."  The  court,  by 
its  decree,  found,  as  a  matter  of  fact,  the  allegations  of  the 
petition  were  true,  as  stated ;  that  petitioners  were  creditors, 
in  the  several  sums  stated,  of  the  Bank  of  Chicago  ;  that  long 
before  the  chancery  suits  in  which  their  petition  was  filed 
were  commenced,  petitioners  had  commenced  separate  actions 
at  law  against  Munger  and  Hatch  on  their  respective  claims, 
on  their  liability  as  stockholders  in  such  bank,  and  that  the 
sum  paid  into  court  by  Munger  and  Hatch  in  discharge  of 
their  liability  as  such  stockholders,  was  insufficient  to  pay  in 
full  all  the  creditors  of  the  bank,  and  as  a  matter  of  law  the 
court  found  that  petitioners,  "by  reason  of  their  having  com- 
menced their  said  suits  at  law  prior  to  the  said  chancery  pro- 
ceedings, and  diligently  prosecuted  the  same  until  stayed  by 
order  of  this  court,  acquired  and  obtained  and  now  have  first 
lien  upon  the  said  fund  now  in  court,  which  should  be  enforced 
in  their  favor, "  and  thereupon  the  court  decreed  accordingly. 

The  findings  of  facts  by  the  court  are  of  course  correct,  as 
they  appear  by  admission  on  demurrer,  but  the  error  in  the 
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decree  consists  in  finding,  as  a  matter  of  law,  that  petitioners 
had  a  prior  lien  on  the  funds  under  the  control  of  the  court 
by  reason  of  being  first  to  commence  actions  at  law  against 
certain  stockholders  on  their  liability  as  such,  to  enforce  pay- 
ment of  their  claims  against  the  failing  bank.  Such  is  not 
the  law.  Whether  the  liability  of  the  stockholders  under  the 
charter  of  the  Bank  of  Chicago  could  be  enforced  at  law  or 
only  in  chancery,  is  a  question  that  does  not  and  can  not 
arise  in  this  case  as  it  now  comes  before  this  court,  and  no 
discussion  of  that  branch  of  the  case  will  be  entered  upon. 
The  ground  of  liability,  as  set  forth  in  the  petition,  is,  that 
petitioners,  by  reason  of  having  first  commenced  suits  at  law 
against  stockholders  on  their  liability,  under  the  charter  of 
the  debtor  bank,  before  other  creditors  instituted  any  suits  at 
law  or  in  chancery,  acquired  a  prior  lien  on  that  liability, 
and  to  the  funds  paid  into  court  under  its  decree  to  discharge 
such  liability,  which  they  have  a  right  to  have  enforced  in 
their  favor  to  the  exclusion  of  other  creditors.  It  is  not 
alleged,  nor  is  it  true,  that  petitioners  ever  recovered  any 
judgments  at  law  against  such  stockholders.  It  is  stated, 
however,  they  were  prevented  from  so  doing  by  the  restrain- 
ing order  of  the  court.  On  what  principle  the  claim  insisted 
upon  rests,  is  not  understood.  Under  the -laws  of  this  State 
the  mere  institution  of  a  suit  does  not  create  a  lien  on  any- 
thing. It  is  the  final  judgment  or  decree  that  creates  a  lien. 
It  is  a  matter  of.  no  consequence,  so  far  as  the  lien  is  con- 
cerned, what  prevented  petitioners  from  obtaining  judgments 
at  law  for  the  indebtedness  of  the  bank  to  them  against  its 
stockholders.  It  is  an  admitted  fact,  petitioners  obtained  no 
judgments  at  law  against  any  stockholder  of  the  bank,  and 
without  judgments  no  liens  exist  that  could  be  enforced  in 
their  favor.  It  is  for  the  reason  there  is  no  statute  or  other 
law  that  gives  a  lien  in  such  cases.  It  would  be  to  state  a 
new  doctrine  to  hold  the  mere  institution  of  a  suit  at  law  by 
one  creditor  gave  him  a  prior  right  or  lien  on  the  fund  out  of 


1882.] 


Taylor  v.  Eeid  et  al. 


349 


Syllabus. 


which  a  class  of  creditors  are  to  be  paid,  that  would  exclude 
all  others  from  a  participation  therein  until  he  should  first 
be  fully  paid  out  of  such  fund.  Such  a  rule  would  rest  upon 
no  principle  of  justice.  It  would  have  nothing  reasonable  in 
its  support,  and  would  be  palpably  unjust. 

The  fund  mentioned  in  the  petition  is  now  in  a  court  of 
equity,  under  its  decree,  which,  if  the  stipulation  found  in 
this  record  is  to  be  regarded,  has  been  affirmed  by  a  court  of 
last  resort,  and  must  therefore  stand  forever  as  conclusive  of 
the  rights  of  all  persons  affected  by  it,  and  such  fund  must 
be  further  administered  by  the  court  on  principles  of  equity 
and  equal  justice.  Nothing  is  shown  by  the  petition  herein 
that  would  give  the  petitioning  creditors  any  prior  claim 
upon  the  fund  in  court  over  other  creditors  of  the  bank  enti- 
tled to  participate  in  it. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and 
the  cause  remanded  for  further  proceedings  not '  inconsistent 
with  this  opinion. 

Judgment  reversed. 

Mr.  Justice  Walker  :  I  dissent  to  the  conclusion  reached 
by  the  court  in  this  case. 


Esther  E.  Taylor 

v. 
Simon  Eeid  et  al. 

Filed  at  Ottawa  June  21,  1882. 


1.  '  Saee  under  trust  deed — of  the  notice  of  sale — effect  of  making 
publication  in  advance  of  the  time  required.  Where  a  deed  of  trust 
requires  thirty  days'  notice  to  be  given  previous  to  a  sale,  by  publication 
once  in  each  week  for  four  successive  weeks,  a  notice  of  the  sale  published 
the  first  time  a  few  days  more  than  thirty  days  prior  to  the  sale,  and  con- 
tinued in  three  other  issues  of  the  paper,  weekly,  is  not  invalid,  but  is  a 
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substantial  compliance  with  the  power.  It  may  be  that  a  notice  in  such  a 
case  published  a  great  length  of  time  before  the  sale,  would  be  no  notice 
at  all,  though  within  the  letter  of  the  power. 

2.  Same — of  notice  under  statute — as  to  the  first  and  last  days  of  pub- 
lication. The  provision  of  the  statute  relating  to  sales  under  powers  in 
mortgages  and  deeds  of  trust,  requiring  at  least  thirty  days'  previous  notice 
of  a  sale  to  be  given,  whether  so  specified  in  the  power  or  not,  and  that  such 
notice  shall  be  given  by  publication,  once  in  each  week  for  four  successive 
weeks,  in  some  newspaper,  etc.,  does  not  require  that  the  last  publication 
shall  be  at  least  thirty  days  before  the  sale,  but  it  is  sufficient  that  the  first 
publication  shall  be  at  least  thirty  days  before  the  sale,  and  the  publication 
shall  be  continuous,  as  nearly  as  possible,  in  weekly  newspapers,  for  thirty 
days  prior  to  the  sale. 

3.  Same — and  herein,  of  the  evidence  of  the  publication  of  notice  of  sale. 
A  certificate  of  the  publisher  of  a  weekly  newspaper,  that  the  notice  of  the 
sale  of  land  under  a  trust  deed,  of  which  an  annexed  slip  is  a  true  copy,  was 
published  for  four  successive  weeks,  to-wit:  four  times  in  the  "Chicago 
Legal  News,"  a  weekly  secular  newspaper,  published  every  Saturday  in,  etc., 
and  that  the  date  of  the  first  paper  containing  the  same  was  the  9th  day  of 
November,  A.  D.  1878,  and  that  the  date  of  the  last  paper  containing  the 
same  was  the  30th  day  of  November,  1878,  the  sale  being  advertised  to  take 
place  on  December  10,  1878,  is  a  substantial  compliance  with  the  statute 
relating  to  such  notices,  and  is  sufficient  evidence  of  the  publication  of  the 
notice  of  the  sale,  which  is  required  to  be  made  on  thirty  days'  prior  notice, 
by  publication  for  four  successive  weeks. 

4.  Same — publication  of  notice  in  advertising  pages  of  "  Chicago  Legal 
News."  A  notice  of  sale  under  a  trust  deed  was  given  on  sheets  of  adver- 
tisements attached  to  the  "Chicago  Legal  News,"  which  sheets  or  pages  were 
headed  "Chicago  Legal  News,"  and  were  of  the  same  size  as  the  other  pages 
of  the  paper,  and  folded  and  sent  out  to  subscribers  with  and  as  a  part  of  the 
"Legal  News."  The  pages  containing  law  or  miscellaneous  reading  were 
numbered  consecutively  both  at  the  top  and  bottom  of  the  page,  but  the 
pages  containing  advertisements  were  numbered  consecutively  with  the  other 
pages  at  the  bottom  only,  and  in  this  respect,  and  in  the  fact  that  the  entire 
page  is  filled  with  advertisements  only,  did  these  pages  differ  from  the  others: 
Held,  that  the  pages  of  the  paper  containing  legal  notices  were  as  much  a 
part  of  the  "Legal  News"  as  any  other  part  of  the  pages  of  that  publication, 
and  proof  of  these  facts  did  not  impair  the  evidence  of  due  publication 
afforded  by  the  publisher's  certificate. 

5.  Same — when  retention  of  notes  does  not  invalidate  sale.  "Where  a 
sale  is  made  of  lots  under  a  power  in  a  deed  of  trust  to  the  party  holding  the 
notes  secured,  and  the  amount  of  the  sales  credited  on  the  notes,  their  reten- 
tion by  the  payees,  not  as  subsisting  liabilities,  but  simply  as  a  muniment 
of  title,  will  not  invalidate  the  sale,  or  give  the  former  owner,  the  debtor,  the 
right  to  redeem  from  the  sale. 
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Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
M.  F.  Tuley,  Judge,  presiding. 

Bill  was  filed  in  the  Circuit  Court  of  Cook  county,  on  the 
23d  of  March,  1881,  by  Esther  E.  Taylor,  against  Simon 
Eeid,  Thomas  Murdoch,  Frederick  Fischer,  Anton  Christian- 
son  Berg,  and  George  S.  Bullock,  to  redeem  lots  2  and  4,  in 
block  20,  of  Duncan's  addition  to  Chicago,  from  a  sale  made 
under  a  deed  of  trust. 

It  is  alleged  in  the  bill  that  on  the  27th  of  October,  A.  D. 
1875,  the  complainant,  with  her  husband,  Douglas  S.  Taylor, 
borrowed  of  said  Beid,  Murdoch  &  Fischer,  partners  in 
business  in  Chicago  under  the  firm  name  of  "Beid,  Murdoch 
&  Fischer,"  the  sum  of  $10,500,  for  which  they  gave  their 
promissory  note,  payable  three  years  after  date,  with  interest 
at  the  rate  of  ten  per  cent  per  annum,  payable  semi-annu- 
ally ;  that  to  secure  the  payment  of  such  promissory  note  the 
complainant,  together  with  her  husband,  conveyed  lots  2  and 
4,  in  block  20,  in  Duncan's  addition  to  Chicago,  in  trust  to 
L.  C.  Paine  Freer,  with  power  in  him,  in  case  of  default,  etc., 
on  the  application  of  the  legal  holder  of  said  promissory  note, 
after  having  given  thirty  days'  previous  notice,  by  publication 
once  in  each  week,  for  four  successive  weeks,  in  the  "Chicago 
Legal  News, "  or  some  other  newspaper  at  the  time  of  sale 
published  in  the  city  of  Chicago,  to  sell  the  said  premises  at 
a  time  specified  in  such  notice,  at  the  south-east  corner  of 
Adams  and  La  Salle  streets,  in  the  city  of  Chicago,  at  public 
auction,  to  the  highest  bidder,  for  cash,  etc. ;  that  on  or  about 
the  1st  of  November,  1878,  the  said  principal  sum  of  $10,- 
500  being  due,  and  the  interest  thereon,  amounting  to  $525 
due  April  27,  1878,  and  $525  due  October  27,  1878,  being 
unpaid,  said  firm  of  Beid,  Murdoch  &  Fischer,  being  the 
holder  of  such  note  and  of  notes  given  for  such  interest, 
caused  to  be  prepared  and  published  a  notice  signed  by  said 
Freer,  as  such  trustee,  that  on  the  10th  day  of  December, 
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A.  D.  1878,  at  the  hour  specified  in  said  notice,  at  the  south- 
east corner  of  La  Salle  and  Adams  streets,  he  would  sell  the 
said  premises  under  and  by  virtue  of  such  power,  and  for  the 
purposes  aforesaid ;  that  afterwards,  and  before  the  lOjth  of 
December,  1878,  complainant  applied  to  said  Eeid,  Murdoch 
&  Fischer,  to  desist  from  such  sale,  and  to  allow  complain- 
ant forbearance  on  the  said  debt,  and  said  Eeid,  Murdoch  & 
Fischer  assured  complainant  that  the  sale  would  not  make 
any  difference,  for  all  they  wanted  was  their  money,  and  they 
would  take  that  at  any  time,  after  sale  as  well  as  before — 
that  there  would  be  no  bidders  at  the  sale  advertised,  and 
they  would  have  said  lands  struck  off  and  conveyed  to  them- 
selves, and  would  thereafter  hold  the  same,  as  before,  as 
security  for  said  debt,  and  would  at  any  time  accept  said 
debt  and  interest,  and  that  it  would  not  make  any  difference 
about  such  sale — complainant  could  redeem  the  property 
after  the  sale  just  as  well  as  before.  It  is  further  alleged 
that  complainant,  relying  on  and  being  thrown  off  her  guard 
by  such  assurances,  did  not  sacrifice  other  property  to  raise 
money,  as  she  could  have  done,  to  redeem  said  lots  before 
the  time  fixed  for  such  sale,  nor  did  she  attempt  to  procure 
bidders  to  bid  at  such  sale  and  buy  said  lands  for  their  value, 
though  said  lands  were  worth  much  more  than  the  said  sum 
secured  thereon.  And  it  is  further  alleged  that  said  sale 
coming  on,  there  were  no  bidders,  but  said  Eeid,  Murdoch  & 
Fischer  caused  said  lots  to  be  entered  as  sold  to  Thomas  Mur- 
doch, one  of  the  members  of  said  firm,  for  $5919  each,  and 
caused  said  Freer  to  execute  a  deed  for  the  same  to  him,  etc. 
It  is  charged  that  the  notice  was  not  published,  as  recited 
in  the  trustee's  deed  to  Murdoch,  for  four  successive  weeks  in 
the  "Chicago  Legal  News,"  but  for  at  least  two  of  said  weeks 
it  was  not  published  in  said  "Legal  News,"  nor  in  any  other 
newspaper ;  that  the  holder  of  said  notes  had  no  authority 
or  right  to  become  a  purchaser  at  a  sale  made  under  and  by 
virtue  of  the  powers  aforesaid ;   that  on  or  about  the  2d  day 
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of  October,  A.  D.  1879,  Keid,  Murdoch  &  Fischer  pretended  to 
sell  and  convey  unto  Anton  Christianson  Berg  the  north  half 
of  said  lot  4,  by  warranty  deed,  for  the  consideration  of 
$3750,  and,  on  the  same  day,  they  also  pretended  to  sell 
and  convey  unto  George  Bullock  the  south  half  of  said  lot, 
for  a  like  consideration  of  $3750 ;  and  it  is  also  further 
charged  that  each  of  the  defendants  has  acknowledged  the 
right  of  the  complainant  to  redeem  said  premises  until  within 
the  then  last  sixty  days.  The  prayer  of  the  bill  is,  that  the 
complainant  be  let  in  to  redeem. 

The  answers  admit  the  borrowing  of  the  money,  execution 
of  note  and  deed  of  trust,  sale  under  deed  of  trust,  execution 
of  deed  of  trustee,  and  sale  and  conveyance  to  Berg  and 
Bullock,  as  alleged,  but  deny  that  there  was  ever  any  agree- 
ment that  complainant  be  allowed  to  redeem,  that  the  notice 
was  insufficient,  but,  on  the  contrary,  allege  and  claim  that 
the  sale  was,  in  all  respects,  regular  and  legal.  The  material 
allegations  are  all  put  in  issue,  and  the  defendants  set  up 
and  rely,  also,  upon  the  laches  of  the  complainant  in  prose- 
cuting her  suit. 

On  hearing,  the  court  below  decreed  that  the  bill  be  dis- 
missed. From  that  decree  complainant  appeals  to  this  court, 
and  assigns  for  error — 

First — The  Circuit  Court  erred  in  dismissing  said  bill. 

Second — The  court  rejected  evidence  offered  by  plaintiff 
that  ought  to  have  been  received. 

Third — The  court  received  evidence  offered  by  defendant 
that  ought  to  have  been  rejected. 

Fourth — The  court  ought  to  have  granted  to  the  plaintiff 
relief  according  to  the  prayer  of  her  bill. 

Mr.  Edward  Eoby,  for  the  appellant : 

The  notice,  if  published  as  recited  in  the  trustee's  deed, 
was  insufficient.     The  trustee's  deed  was  void  for  defect  of 
power,  and  this  appears  in  the  deed  itself. 
23—103  III. 
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The  trust  deed  required  thirty  days'  prior  notice  of  the  sale, 
while  the  notice  was  for  more  than  thirty  days  before.  Power 
to  sell  on  thirty  days'  notice  can  not  be  exercised  on  sixty  or 
ninety  days'  or  a  year's  notice.  Stine  v.  Wilkeson,  10  Mq.  96  ; 
Kellogg  v.  Garrico,  47  id.  159. 

Power  to  sell  on  thirty  days'  notice,  by  publication  in  a 
newspaper,  requires  a  publication  in  every  issue  of  the  paper 
for  that  period.  Stine  v.  Wilkeson,  10  Mo.  96 ;  Armstrong  v. 
Scott,  4  G.  Greene,  433. 

The  statute  (Kev.  Stat,  chap  95,  sec.  14,)  requires  at  least 
thirty  days'  previous  notice  of  such  sales  by  publication  in 
four  weekly  issues  of  some  newspaper.  This  notice  was  not 
given  until  the  publication  was  complete.  Burton  v.  Chicago, 
53  111.  87 ;   Chicago  v.  Vulcan  Iron  Works,  93  id.  222. 

The  provision  of  the  statute  is  not  that  the  trustee  shall 
begin  to  give  the  notice  thirty  days  before  sale.  It  means 
that  the  four  weeks'  publication  must  be  completed  before 
the  sale.  As  to  when  notice  is  complete,  see  Thormeyer  v. 
Sisson,  83  111.  188;  Scammon  v.  Chicago,  40  id.  146;  Randall 
v.  Sanger,  16  id.  27 ;  Haywood  v.  McCrary,  33  id.  459 ;  Vairin 
v.  Edmonson,  5  Gilm.  270. 

No  laches  can  be  imputed  because  her  notes  were  kept  out- 
standing, and  the  keeping  of  such  notes  against  appellant 
is  evidence  that  the  debt  is  still  outstanding,  and  the  title, 
though  absolute  on  its  face,  is  still  in  mortgage.  Enner  v. 
Thompson,  46  111.  223';  Sutphen  v.  Cushman,  35  id.  196. 

Mr.  Frank  J.  Crawford,  for  the  appellees : 

Appellant's  counsel  assumes  two  propositions :  first,  that 
the  notice  was  given  too  long  before  the  sale ;  and  second, 
that  the  notice  was  not  given  long  enough  before  the  sale. 
The  first  is  based  upon  the  provisions  in  the  deed  of  trust, 
and  the  second  on  the  statute. 

The  authorities  cited  have  no  application  here,  as,  if  the 
trust  deed  was  made  prior  to  the  time  the  statute  was  in 
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force,  July  1,  1874,  and  had  simply  required  twenty  days' 
notice,  one  notice  published  twenty  days  previous  to  the  sale 
would  have  been  sufficient.  Wild  et  al.  v.  Rees,  48  111.  428 ; 
Cushman  v.  Stone  et  al.  69  id.  520 ;  St.  Joseph's  Manf.  Co.  v. 
Daggett,  84  id.  559. 

A  longer  notice  than  is  required,  by  a  few  days,  can  work 
no  injury,  but  is  calculated  to  work  to  the  debtor's  benefit. 
Tooke  et  al.  v.  Newman  et  al.  75  111.  219 ;  Real  v.  Rlair  et  al. 
33  Iowa,  313.     See,  also,  Atkinson  v.  Duffy,  16  Minn.  48. 

When  a  statute  requires  three  weeks'  notice  to  be  given 
before  court,  it  does  not  require  that  three  weeks  shall  inter- 
vene between  the  third  publication  and  the  session  of  the 
court.     Fry  v.  Ridwell,  74  111.. 381. 

The  publisher's  certificate,  which  in  all  respects  conformed 
to  the  requirements  of  the  law,  sufficiently  proved  that  the 
notice  was  duly  published.  That,  under  the  statute,  was 
sufficient  evidence  thereof.     Eev.  Stat.  chap.  100,  sec.  1. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  first  objection  taken  by  counsel,  in  argument,  to  the 
decree  below,  is,  "the  notice,  if  published  as  recited  in  the 
trustee's  deed,  was  insufficient ;  the  trustee's  deed  was  con- 
sequently void  for  defect  of  power,  and  this  appears  in  the 
deed  itself." 

The  proof  of  the  notice  published,  as  recited  in  the  decree, 
was,  that  "on  the  9th  day  of  November,  A.  D.  1878,  the 
trustee  caused  due  notice  to  be  published  in  the  <  Chicago 
Legal  News,'  a  newspaper  published  in  the  said  city  of  Chi- 
cago, that  said  premises  hereinafter  described  would,  on  the 
10th  day  of  December,  A.  D.  1878,  at  the  hour  of  10  o'clock 
in  the  forenoon  of  said  day,  be  sold  at  public  auction,  at  the 
south-east  corner  of  Adams  and  La  Salle  streets,  in  said  city 
of  Chicago,  in  said  county  of  Cook,  to  the  highest  bidder,  for 
cash,  by  virtue  of  the  power  and  authority  in  him  vested  by 
said  trust  deed,  which  said  notice  was  duly  published  once  a 
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week  for  four  successive  weeks,  to-wit :  four  times  in  the  said 
' Chicago  Legal  News,'  and  that  the  date  of  the  first  paper 
containing  the  same  was  the  9th  day  of  November,  A.  D. 
1878,  and  of  the  last  the  30th  day  of  November,  A,  D. 
1878,"  etc.  The  power  in  the  deed  of  trust  required  that 
the  premises  should  be  sold  at  public  auction,  for  the  highest 
and  best  price,  etc.,  "thirty  days'  previous  notice  of  such  sale 
having  been  given,  by  publication,  once  in  each  week  for  four 
successive  weeks,  in  the  'Chicago  Legal  News,'  or  in  any 
newspaper  at  that  time  published  in  Chicago." 

The  first  ground  of  objection  discussed  is,  under  this  power 
no  latitude  is  given  the  trustee, — the  notice  must  be  pub- 
lished precisely  thirty  days  before  the  day  of  sale.  This  is 
not  tenable.  The  power  does  not  require  that  the  notice 
shall  be  published,  for  the  first  time,  thirty  days  previous  to 
the  clay  of  sale,  but  simply  that  there  shall  be  thirty  days' 
previous  notice,  etc.  It  may  be  conceded  that  the  publica- 
tion of  a  notice  a  great  length  of  time  before  the  day  of  sale, 
although  strictly  within  the  letter  would  not  be  within  the 
spirit  of  the  power,  and  would  be  no  notice  in  fact;  but 
that  case  is  not  now  before  us.  The  sale  here  was  on  the 
10th  of  December,  and  the  last  publication  on  the  30th  of 
November, — a  reasonable  time  enough  for  all  purposes  of 
notice. 

In  Tooke  et  ux.  v.  Newman  et  al.  75  111.  219,  to  a  like  objec- 
tion there  urged,  it  was*  replied :  "The  claim  that  the  notice 
is  insufficient  is  extremely  technical,  and  without  force  or 
merit.  The  deed  of  trust  required  that  there  should  be  pub- 
lished a  notice  of  sale  for  five  consecutive  days,  the  last  of 
which  should  be  ten  days  before  that  fixed  for  the  sale.  The 
deed  does  not  state  the  last  insertion  of  the  notice  shall  be 
ten  days,  and  no  more,  before  the  sale.  Had  there  been  but 
nine  days,  then  it  would  have  been  insufficient,  because  the 
longer  the  notice,  within  reasonable  limits,  the  greater  the 
number  of  persons  who  will  see  it,  and  the  larger  the  chances 
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for  an  enhanced  price  that  may  be  had  for  the  property. 
Hence  the  law  gives  to  the  debtor  the  full  benefit  of  the 
stipulated  notice,  and  prevents  the  creditor  from  abridging 
the  time,  and  thus  injuring  his  debtor.  But  a  longer  notice 
than  is  required,  by  a  few  days,  can  work  no  injury,  but  is 
calculated  to  operate  to  his  benefit. "  In  principle  that  case 
and  the  present,  in  respect  of  the  point  under  consideration, 
are  entirely  analogous. 

In  Beat  v.  Blair  et  al.  33  Iowa,  318,  where  it  was  provided 
sale  might  be  made  upon  giving  thirty  days'  notice  thereof, 
it  was  held  the  time  of  sale  was  not  limited  thereby  to  the 
day  immediately  succeeding  the  expiration  of  the  thirty  days. 

We  have  carefully  examined  the  cases  referred  to  by  coun- 
sel for  appellant,  and  we  deem  them  inapplicable.  The 
dictum  in  Armstrong  v.  Scott,  3  Gr.  Greene,  433,  relied  upon, 
was  subsequently  overruled  by  the  same  court  in  Lefler  v. 
Armstrong,  4  Iowa,  487. 

The  next  ground  of  objection  urged  is  this  :  It  is  provided 
by  section  14,  chap.  95,  Eev.  Stat.  1874,  that  "in  all  sales 
of  real  estate  under  a  mortgage,  or  trust  deed  in  the  nature 
of  a  mortgage,  executed  after  the  taking  effect  of  this  act, 
which  may  be  made  pursuant  to  a  power  of  sale,  at  least 
thirty  days'  previous  notice  of  such  intended  sale  shall  be 
given,  whether  so  specified  in  the  power  of  sale  or  not.  *  *  * 
The  notice  shall  be  given  by  publication,  once  in  each  week 
for  four  successive  weeks,  in  some  newspaper  or  other  paper 
authorized  by  law  to  publish  legal  notices,  published  in  the 
county  or  counties  where  the  premises  are  situated,  or  if  no 
paper  is  published  in  such  county,  the  nearest  newspaper 
published  in  this  State;  but  in  no  case  shall  a  notice  be 
given  for  a  shorter  time  than  is  required  by  the  mortgage  or 
deed  of  trust, "  and  the  contention  is,  this  requires  that  the 
last  publication  shall  be  at  least  thirty  days  before  the  sale. 
But  this,  in  our  opinion,  is  neither  in  accordance  with  the 
letter  nor  the  spirit  of  the  statute.     "At  least  thirty  days' 
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previous  notice  shall  be  given, "  says  the  statute,  and  this  is 
fully  answered  by  one  publication — the  first — at  least  thirty 
days  before  the  sale.  This  ends  the  direction  as  to  ivhen  the 
notice  shall  be  published,  and  then  follows  the  direction  how 
long  it  shall  be  published,  namely,  "once  in  each  week,  for 
four  successive  weeks. "  Thus  there  is  required  a  continuous 
publication,  as  nearly  as  is  possible  by  weekly  newspapers, 
for  thirty  days  prior  to  the  sale.  Had  it  been  designed  the 
last  publication  must  be  at  least  thirty  days  prior  to  the  sale, 
we  must  presume  it  would  have  been  so  enacted,  and  as  it 
was  not  so  enacted  it  can  not  be  held  to  be  the  law.  Fry 
v.  Bidwell,  74  111.  381. 

The  next  point  urged  is,  that  there  was  in  fact  no  publica- 
tion as  recited  in  the  decree.  It  is  provided  by  sec.  1,  chap. 
100,  Kev.  Stat.  1874,  "that  when  any  notice  shall  be  required 
by  law,  or  the  order  of  the  court,  or  any  contract,  to  be  pub- 
lished in  any  newspaper,  and  no  other  mode  of  proving  the 
same  is  provided,  the  certificate  of  the  publisher,  *  *  * 
with  a  written  or  printed  copy  of  the  notice  annexed,  stating 
the  number  of  times  which  the  same  shall  have  been  pub- 
lished, and  the  dates  of  the  first  and  last  papers  containing 
the  same,  shall  be  sufficient  evidence  of  the  publication 
therein  set  forth. "  Accompanying  and  annexed  to  the  notice 
here,  is  a  certificate  of  the  publisher  of  the  "Chicago  Legal 
News"  that  the  notice,  "of  which  the  annexed  printed  slip  is 
a  true  copy,  was  published  for  four  successive  weeks,  to-wit, 
four  times  in  the  'Chicago  Legal  News,'  a  weekly  secular 
newspaper,  published  every  Saturday  in  the  city  of  Chicago, 
county  of  Cook,  and  State  of  Illinois,  *  *  *  and  that 
the  date  of  the  first  paper  containing  the  same  was  the  9th 
day  of  November,  A.  D.  1878,  and  that  the  date  of  the  last 
paper  containing  the  same  was  the  30th  day  of  November, 
1878."  This  we  regard  as  a  full  compliance  with  the  section 
of  the  statute  quoted,  and  a  complete  protection  to  third  par- 
ties acquiring  rights  under  the  sale ;  but  since,  as  to  one  lot, 
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the  cestuis  que  trust  under  the  deed  of  trust  are  claimants,  it 
is,  perhaps,  necessary  to  go  farther,  and  inquire  whether 
appellant  has  successfully  impeached  this  certificate. 

Appellant  claims  to  have  impeached  the  certificate  by  proof 
that  the  pages  on  which  the  notice  was  published  were  not, 
in  fact,  a  part  of  the  "Legal  News,"  though  folded  with  and 
circulated  with  it.  The  substance  of  the  proof  is,  a  large 
number  of  advertisements  are  published  in  the  "Legal 
News,"  and  upon  some  of  the  pages  on  which  this  notice 
was  published  there  was  nothing  but  advertisements.  These 
pages  were,  as  the  others,  however,  headed  "Chicago  Legal 
News ; "  they  were  of  the  same  size  as  the  other  pages,  and 
folded  and  sent  out  to  subscribers  with  and  as  a  part  of  the 
"Legal  News. "  The  pages  containing  law  or  miscellaneous 
reading  are  numbered  consecutively,  both  at  the  top  and  the 
bottom  of  the  page,  but  the  pages  containing  nothing  but 
advertisements  are  numbered  consecutively  with  the  other 
pages  at  the  bottom  of  the  page  only,  and  in  this  respect,  and 
in  the  fact  that  the  entire  page  is  filled  with  advertisements, 
do  these  pages  differ  from  the  others.  We  can  not  think  the 
omission  of  the  paging  at  the  top  a  circumstance  of  any 
importance.  It  in  nowise  affects  the  question  of  notice,  and 
is  a  mere  matter  of  convenience  in  making  reference,  which 
is  as  effectually  promoted  by  the  paging  at  the  bottom.  The 
law  does  not  require,  nor  does  the  deed  of  trust  require,  the 
notice  shall  be  published  on  a  page  containing  law  reading 
or  miscellaneous  reading.  The  pages  containing  legal 
notices  seem  to  us  to  be  just  as  much  a  part  of  the  "Legal 
News"  as  any  other  of  the  pages  of  that  publication.  We  do 
not  think  the  certificate  is  at  all  impaired  by  the  evidence. 

Another  objection  urged  by  counsel  for  appellant  against 
the  decree  below  is,  there  was  "no  auction,  no  bidding." 
This  is  not  sustained  by  the  evidence.  Freer,  the  trustee, 
testifies  that  he  offered  the  property  for  sale  at  public 
auction ;  that  one  of  the  lots  was  first  bid  off  by  a  gentleman 
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whose  name  he  does  not  recall,  and  the  other  was  then  bid 
off  by  Murdoch ;  that  the  gentleman  bidding  of!  the  first  lot 
claimed  to  have  been  laboring  under  a  mistake,  and  in  con- 
sequence refused  to  take  the  lot.  He  then  says  :  "It  is  my 
impression  *  *  *  that  I  went  on  then  and  re-offered  the 
first  piece  of  property."  And  he  subsequently  states  that 
"Murdoch  became  the  purchaser  of  it  also."  We  do  not 
think  Freer's  evidence  on  this  point  successfully  contradicted. 

The  objection  that  no  money  was  paid  by  Murdoch  at  the 
time  of  the  sale,  is  untenable.  It  was  sufficient  that  the 
amount  bid  was  credited  upon  the  note.  Jacobs  v.  Turpin, 
83  111.  424. 

Steumbaugh  v.  Hallam,  48  111.  305,  Sutphen  v.  Cushman  et  al, 
35  id.  186,  and  Ennor  v.  Thompson,  46  id.  214,  referred  to 
by  counsel  for  appellant,  are  not  in  point.  In  those  cases 
the  notes  were  held  by  the  payees  as  subsisting  evidence  of 
indebtedness,  while  here  they  are  retained  simply  as  muni- 
ments of  a  title  derived  by  virtue  of  a  sale  resulting  in  their 
satisfaction.  Doubtless,  being  satisfied,  the  maker  is  entitled 
to  their  possession.  (In  re  Costar,  2  Johns.  Ch.  503.)  But 
their  possession  by  the  payees,  under  the  circumstances  here 
proved,  does  not  rebut  the  idea  that  there  was  a  sale  of  the 
property  under  the  power  in  the  deed  of  trust. 

But  counsel  insist,  as  a  final  and  conclusive  objection  to 
the  decree  below,  that  the  equities  are  such  as  to  preserve 
the  right  of  redemption,  notwithstanding  the  sale,  and,  under 
this  head,  they  contend  there  was  an  agreement  between 
appellant  and  Murdoch,  Eeid  &  Fischer,  whereby  they  agreed 
she  should  be  allowed  to  redeem,  notwithstanding  the  sale. 
Appellant  testified :  "On  learning  that  the  property  *  *  * 
had  been  advertised  for  sale,  for  foreclosure,  Col.  Boberts 
went  with  me  immediately  to  see  Messrs.  Beid,  Murdoch  & 
Fischer.  We  saw  Mr.  Murdoch  and  one  other  gentleman,  I 
don't  know  whether  it  was  Mr.  Beid  or  Mr.  Fischer,  and 
asked  them  to  give  me  a  little  more  time,  as  it  was  the  first 
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I  had  heard  of  it,  and  they  told  me  if  I  would  bring  them 
the  amount  of  the  interest  then  due  they  would  withdraw, 
and  I  could  make  a  new  loan  at  a  lower  rate  of  interest ;  but 
I  told  them  the  time  was  so  short,  it  was  too  short  then  for 
me  to  raise  the  money.  It  was  then  the  7th  or  8th,  and  the 
sale  was  the  10th  of  December.  They  told  me  that  the  sale 
then  would  have  to  go  on,  but  that  I  could  redeem  the  prop- 
erty at  any  time.  Mr.  Murdoch  stated  to  me  that  the  sale 
would  have  to  go  on,  but  that  I  could  redeem  the  property. 
*  *  *  After  he  stated  to  me  that  I  could  redeem  the  prop- 
erty at  any  time,  I  left  then,  feeling  very  easy,  and  never 
thought  any  more  about  it  for  some  time. "  She  shows  that 
at  this  time  she  had  with  her  her  attorney,  E.  Biddle 
Eoberts,  who  heard  the  whole  conversation,  and  his  recollec- 
tion fails  to  sustain  her.  Among  other  things  he  testified : 
"They  {%.  e.,  Murdoch,  Reid  &  Fischer,)  stated  that  they 
only  wanted  to  get  back  their  loan.  I  think  that  Mr.  Reid 
said  that  the  money  was  not  theirs ;  that  they  were  only  act- 
ing for  other  parties,  and  that  they  must  get  back  the  loan. 
Mrs.  Taylor  was  unable  to  give  them  a  distinct  assurance  as 
to  when  she  would  make  a  payment,  and  we  parted,  as  I 
recollect,  they  agreeing  to  postpone  the  sale  if  certain  pay- 
ments were  made,  and  stating  that  all  they  wanted  was  their 
money."  On  cross-examination  he  says  this  payment  was 
to  be  made  at  some  time  prior  to  the  time  the  sale  was  to 
take  place. 

The  husband  of  appellant  corroborates  her,  in  his  testi- 
mony, to  some  extent.  He  testifies,  that  after  the  sale  was 
made  Murdoch  told  him  that  he  (Murdoch)  would  be  very 
glad  to  take  the  money  at  any  time ;  that  he  was  loaning 
money;  wanted  his  money  and  interest,  and  not  property. 
But  this  is  emphatically  denied  by  Murdoch,  and  he  also 
denies  that  any  agreement  was  made  whereby  appellant 
should  be  allowed  to  redeem  after  the  sale.  His  testimony  is 
fully  corroborated  by  that  of  Reid.     They  admit  they  agreed 
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to  postpone  the  sale  if  the  interest  due  should  be  paid  before 
the  day  fixed  for  the  sale,  but  deny  that  any  right  of  redemp- 
tion after  the  sale  was  recognized. 

We  can  not  say  the  court  below  erred  in  finding  the  alleged 
agreement  to  allow  redemption  after  the  sale  not  proved  by 
the  evidence.  If  such  an  agreement  had  been  made,  it  would 
have  been  strange  indeed  if  it  had  no  limitations,  and  yet 
appellant's  testimony  fixes  no  time  within  which  redemption 
was  to  have  been  effected.  It  does  not,  from  her  testimony, 
appear  that  she  undertook  to  redeem  at  all.  She  was  simply 
allowed  the  privilege  to  do  so,  indefinitely.  Such  an  agree- 
ment, if  made,  would  have  been  void  for  want  of  mutuality. 
It  is  most  singular  that  business  men  should  enter  into  such 
an  agreement.     Why  have  a  sale,  if  no  title  could  pass  ? 

Some  minor  objections  are  urged,  which  we  deem  unten- 
able, and  not  of  sufficient  importance  to  specifically  notice. 

On  the  whole,  we  are  unable  to  say  there  is  such  error  in 

the  record  as  would  warrant  us  in  reversing  the  decree  below. 

It  will,  therefore,  be  affirmed. 

Decree  affirmed. 


Bernhard  Kihlholz 

v. 

Fredericks  Wolf,  Exrx. 

Filed  at  Ottawa  June  21,  1882. 

1.  Ustjey — burden  of  proof  lies  on  party  alleging  usury.  The  burden 
of  proving  a  transaction  usurious,  rests  upon  the  party  alleging  it.  The 
usury  must  be  established  by  a  preponderance  of  evidence,  or  else  the 
defence  fails. 

2.  Same — what  constitutes  usury — as  to  commissions  paid  to  party 
obtaining  loan.  Where  the  lender  of  money  at  the  request  of  the  borrower 
pays  out  of  the  money  loaned  commissions  and  other  expenses  of  third  per- 
sons, as  agents  of  the  borrower  in  procuring  the  loan,  being  of  no  benefit  to 
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the  lender,  this  will  not  render  the  transaction  usurious.  It  has  been  held 
otherwise  where  the  commissions  paid  the  agent  inured  directly  to  the  benefit 
of  the  lender. 

Appeal  from  the  Appellate  Court  for  the  First  District ;- — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  John  A.  Jameson,  Judge,  presiding. 

Messrs.  Dent  &  Black,  and  Mr.  Marshall  Beck,  for  the 
appellant : 

A  loan  of  money,  when  the  lender  retains  a  part  of  the 
sum  loaned  to  pay  an  agent  procuring  the  loan  a  bonus  or 
commission,  above  the  legal  rate  of  interest,  is  usurious, 
although  the  lender  retains  only  a  legal  discount.  Meagoe 
v.  Simmons,  1  Moody  &  Malkin,  121 ;  Coridit  v.  Baldwin,  21 
N.  Y.  219;  Bank  of  the  United  States  v.  Owens,  2  Pet.  536; 
Hine  v.  Handy,  1  Johns.  Ch.  7 ;  Gates  v.  Hack  et  al.  57  111. 
587;  Reinback  v.  Crabtree,  77  id.  182;  Melswinkle  Y.Jung, 
30  Wis.  361 ;  Kendig  v.  Linn,  47  Iowa,  62 ;  Payne  v.  New- 
comb,  100  111.  611. 

The  rule  in  this  court  is,  that  usury  paid  with  the  principal 
can  not  be  recovered  back,  but  so  long  as  any  portion  of  the 
principal  remains,  out  of  or  in  connection  with  which  the 
usurious  interest  accrued,  it  may  be  deducted  from  or  set  oil 
against  such  principal.  Hawhe  v.  Snydecker,  86  111.197; 
Mitchell  v.  Lyman,  97  id.  525 ;  Peddicord  v.  Connard,  85  id. 
102 ;  Jenkins  v.  Greenebaum,  95  id.  11 ;  House  v.  Davis,  60 
id.  367;  Haddin  v.  Inness,  24  id.  381;  Farwell  v.  Meyer,  35 
id.  41 ;  Saylor  v.  Daniels,  37  id.  331 ;  Jenkins  v.  International 
Bank,  97  id.  568;  Driscoll  v.  Tannock,  76  id.  154. 

Mr.  W.  D.  Bishop,  and  Mr.  T.  Morrison,  for  the  appellee : 
A  party  may  take  from  the  borrower  a  reasonable  compen- 
sation in  excess  of  interest  for  services  and  expenditures  in 
procuring  the  money  to  be  loaned,  where  there  is  no  intent 
to  evade  the  law,  provided  the  services  were  performed  and 
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the  expenses  incurred  at  the  request  of  the  borrower,  and 
upon  his  express  promise  to  pay  therefor.  Thurston  v.  Cor- 
nell, 38  N.  Y.  281;  Shirley  v.  Spencer,  4  Gilm.  583;  Eaton 
v.  Alger,  2  Abbott's  App.  Decis.  (N.  Y.)  5 ;  Eaton  v.  Alger, 
2  Keyes,  (N.  Y.)  41 ;  Eldridge  v.  Reed,  2  Sweeney,  (N.  Y.) 
155  ;  Beadle  v.  Munson,  30  Conn.  175  ;  Harger  v.  McCullough, 
2  Denio,  119 ;  Atlanta  et  al.  v.  Gage,  48  Ga.  11 ;  First  Nat. 
Bank  of  Martinsville  v.  Caustey,  34  Ind.  149 ;  Brown  v.  Har- 
rison, 17  Ala.  774;  3  Parsons  on  Contracts,  133,  sec.  9; 
Tyler  on  Usury,  130-141 ;  Shirley  v.  Spencer,  4  Gilm.  583. 

This  principle  seems  equally  settled  in  England.  Haynes 
v.  Fry,  15  Vesey,  120;  Palmer  v.  Bohee,  1  Maule  &  Selwyn, 
56 ;  Burden  v.  Parry,  2  Term  E.  52.  See,  also,  Puterhaugh 
v.  Farrell,  73  111.  213;  Boyleston  et  al.  v.  Bayne,  90  id.  283; 
Condit  v.  Baldwin,  21  N.  Y.  219. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  was  brought  by  Henry  Wolf,  since 
deceased,  against  Bernhard  Kihlholz,  to  foreclose  two  deeds 
of  trust, — one  given  by  defendant  to  John  Buchler,  and  the 
other  to  Otto  Wolf, — to  secure  the  sums  of  money  evidenced 
by  the  promissory  note's  described  in  the  trust  deeds.  Since 
the  death  of  Henry  Wolf  the  suit  has  progressed  in  the  name 
of  Fredericke  Wolf,  executrix  of  his  estate.  The  defence 
attempted  to  be  made  is,  that  usury  was  reserved  in  the 
making  of  both  loans.  The  cross-bill  filed  by  defendant  hav- 
ing been  dismissed,  nothing  remained  to  be  considered  except 
the  question  made  whether  the  transactions  were  usurious 
or  not.  The  cause  was  referred  to  the  master  in  chancery, 
to  take  testimony  and  report  his  conclusions.  Touching 
the  vital  question  made  by  the  pleadings,  the  evidence  con- 
sists mainly  of  testimony  given  by  the  parties  in  interest. 
Some  testimony  of  disinterested  witnesses  was  taken,  but  it 
was  so  remote  to  the  real  issue  as  not  to  be  of  a  conclusive 
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character.  It  can  not  be  said  it  strengthens  in  any  consider- 
able degree  the  testimony  of  either  party.  The  report  made 
by  the  master  in  chancery  presents  a  very  clear  and  satis- 
factory analysis  of  the  testimony,  and  may  be  regarded  as  in 
the  main  entirely  accurate.  The  Superior  Court  found  by  its 
decree  there  was  no  usury  in  either  transaction,  and  entered 
a  decree  of  foreclosure  for  the  amount  ascertained  to  be 
owing  to  complainant.  That  decree,  on  defendant's  appeal 
to  the  Appellate  Court  for  the  First  District,  was  reversed, 
because  "the  direction  in  the  decree  as  to  defendant's  surren- 
dering possession  to  the  purchaser  upon  the  latter  obtaining 
the  master's  certificate  of  purchase,  was  in  contravention  of 
law,"  but  concerning  the  finding  of  the  Superior  Court  upon 
the  question  of  usury,  it  was  the  opinion  of  the  Appellate 
Court  it  was  not  erroneous.  On  the  remandment  of  the 
cause  a  second  decree  was  entered  by  the  Superior  Court 
conforming  to  the  views  expressed  by  the  Appellate  Court, 
which  latter  decree,  on  defendant's  appeal,  was  affirmed  in 
the  Appellate  Court,  and  now  he  brings  the  case  to  this  court 
on  appeal. 

The  question  whether  the  transactions  between  the  parties 
were  usurious,  has  been  again  elaborately  argued,  and  the  case 
has  been  considered  with  that  care  its  importance  demands. 
As  before  remarked,  the  evidence  touching  the  issue  as  to  the 
usurious  character  of  the  transactions  consists  chiefly  of  that 
given  by  the  parties  themselves.  On  every  material  point  it 
is  flatly  contradictory,  and  it  may  be  justly  said  the  testimony 
of  neither  party  finds  any  considerable  support  in  the  testi- 
mony of  other  witnesses.  Considering  the  same  question,  the 
Appellate  Court,  by  its  then  presiding  judge,  very  correctly 
remarked:  "The  evidence  is  so  conflicting  we  can  not  say 
there  was  a  preponderance  in  favor  of  appellant. "  (8  Bradw. 
371.)  No  reason  is  perceived  for  departing  from  the  con- 
clusion reached  by  the  Appellate  Court  in  that  respect.  It 
would  answer  no  good  purpose  to  enter  again  upon  an  analysis 
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of  the  testimony.  That  work  has  been  done  by  the  master 
to  whom  the  cause  was  referred.  It  is  sufficient  for  this  court 
to  say,  that  after  a  patient  consideration  of  the  testimony  in 
the  record,  it  is  not  perceived  it  was  proven  by  any  prepon- 
derance of  the  testimony  that  either  transaction  between  the 
parties  was  usurious;  The  law  is,  the  burden  of  proving  a 
transaction  usurious  rests  on  the  party  alleging  it.  This  he 
must  do  by  a  preponderance  of  evidence,  or  else  the  defence 
fails.  That  has  not  been  done  in  this  case.  Should  the 
testimony  of  the  original  complainant  be  credited,  as  the  trial 
court  was  warranted  in  doing,  it  does  not  appear  he  received 
anything  above  the  legal  rate  of  interest  on  the  loans  made  to 
defendant.  That  which  was  paid  as  commissions  and  other 
expenses  was  paid  by  decedent  to  other  persons  at  defend- 
ant's request.  The  payments  made  to  third  persons  to  secure 
the  loans  were  not  of  the  slightest  benefit  to  him.  They  were 
made  for,  and  at  the  instance  of,  defendant.  In  this  respect 
it  is  unlike  the  case  of  Payne  v.  Newcomb,  100  111.  611.  In 
that  case  the  commissions  paid  to  the  agent  transacting 
the  business  inured  directly  to  the  benefit  of  the  lender,  and 
that  was  thought  to  render  the  loans  usurious.  A  nearer 
affinity  exists  between  this  case  and  Colehour  v.  State  Savings 
Institution,  90  111.  152,  and  the  reasoning  in  that  case  may 
be  referred  to  as  supporting,  in  some  degree  at  least,  the 
conclusion  reached  in  the  case  at  bar. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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In  the  matter  of  the  Petition  of  Alexander  Ferrier. 
Filed  at  Ottawa  June  21,  1882. 

1.  Industbial  schools — act  relating  thereto  is  not  unconstitutional, 
as  being  in  restraint  of  personal  liberty.  Section  3  of  the  act  entitled  "An 
act  to  aid  industrial  schools  for  girls, "  approved  May  29,  1879,  which  pro- 
vides for  the  committing  to  such  a  school  of  dependent  infant  girls  who  beg 
or  receive  alms  while  selling  or  pretending  to  sell  any  article  in  public,  or 
who  frequent  any  street,  alley  or  other  place  for  the  purpose  of  begging,  or 
who  have  no  permanent  place  of  abode,  proper  parental  care  or  guardian- 
ship, or  sufficient  means  of  subsistence,  or  who  for  other  cause  are  wanderers 
through  the  streets  and  alleys  or  other  public  places,  or  who  live  with  or 
frequent  the  company  of,  or  consort  with,  reputed  thieves  or  other  vicious 
persons,  or  who  are  found  in  a  house  of  ill-fame  or.  a  poor  house,  is  not 
unconstitutional,  as  being  in  violation  of  the  Bill  of  Eights  in  respect  to  per- 
sonal liberty. 

2.  Under  such  act  due  provision  is  made  for  the  protection  of  all  just 
rights,  and  the  institution  is  not  a  prison,  but  a  school;  and  the  sending  of  a 
young  female  child  there  to  be  taken  care  of  under  a  proper  guardian  to  be 
appointed,  who  otherwise  has  no  one  to  care  for  her,  is  not  to  be  regarded  as 
punishment.  The  restraint  of  liberty  in  such  institution  is  no  more  than  is 
found  in  any  well  regulated  school.  Such  a  degree  of  restraint  as  is  essen- 
tial to  the  proper  education  of  a  child,  is  in  no  just  sense  an  infringement  of 
the  inherent  and  inalienable  right  to  personal  liberty. 

3.  The  power  conferred  upon  the  county  court  under  this  act  is  but  of  the 
same  character  as  the  jurisdiction  exercised  by  the  courts  of  chancery  over 
the  persons  and  property  of  infants,  having  its  foundation  in  the  prerogative 
of  the  Crown,  flowing  from  its  general  power  and  duty,  as  parens  patriot,  to 
protect  those  who  have  no  other  lawful  protector.  Such  an  institution  is  but 
an  agency  of  the  State  for  the  needful  and  proper  control  and  care  of  female 
infants  when  found  to  be  destitute  of  it. 

4.  Same— of  the  notice  required  of  proceeding.  The  statute  provides 
merely  that  notice  shall  be  given  to  the  parents  of  such  infant  female.  In 
this  case  written  notice  was  served  upon  the  mother,  with  a  copy  of  the  peti- 
tion, on  the  day  before  the  trial,  and  the  step-father  appeared.  It  was  held 
there  was  notice  in  compliance  with  the  statute,  as  opportunity  was  afforded 
to  be  present,  and  to  apply  for  further  time  if  not  ready  for  the  investi- 
gation. 

5.  Juey — right  to  jury  of  twelve.  Under  the  act  of  1879  relating  to  the 
industrial  school,  the  party  sought  to  be  adjudged  a  dependent  infant 
female  is  not  entitled  to  a  jury  of  twelve  persons,  the  act  only  giving  six 
jurors.     That  provision  of  the  constitution  that  "the  right  of  trial  by  jury  as 
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heretofore  enjoyed  shall  remain  inviolate,"  does  not  apply  in  such  a  case, 
which  is  not  a  suit  according  to  the  course  of  the  common  law,  but  is  purely 
a  statutory  proceeding,  and  under  a  statute  enacted  since  the  adoption  of  the 
constitution. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding. 

Appellee  filed  a  petition  in  the  county  court  of  Cook  county, 
under  section  3  of  "An  act  to  aid  industrial  schools  for  girls," 
approved  May  29,  1879.  (Laws  1879,  p.  309.)  The  petition 
set  forth  that  Winifred  Breen,  the  appellant,  was  a  girl  nine 
years  old ;  had  repeatedly  been  picked  up  by  the  police  and 
others  while  wandering  about  the  streets  at  night;  was  a 
truant  from  school,  and  had  not  proper  parental  care,  and 
was  in  imminent  danger  of  ruin  and  harm,  etc. 

Three  witnesses  testified  as  to  the  character  and  habits  of 
the  girl,  Winifred  Breen,  stating  that  she  was  without  proper 
parental  care ;  that  she  wandered  upon  the  streets  of  Chicago 
at  all  hours  of  the  day  and  night ;  that  she  had  been  fre- 
quently picked  up  by  the  policemen  of  the  city,  late  at  night 
and  miles  away  from  her  usual  place  of  abode,  and  had  been 
confined  all  night  in  police  stations ;  that  she  kept  bad  com- 
pany, and  was  in  great  danger  of  being  ruined;  that  the 
mother  of  the  child  is  weak-minded,  and  at  times  insane, 
having  on  one  occasion  attempted  to  hang  Winifred ;  that 
she  was  unfit  to  have  the  control  of  the  child,  and  incapable 
of  managing  her ;  that  the  step-father  is  poor  and  an  invalid, 
earning  only  a  small  salary,  and  is  compelled  to  be  absent 
from  his  home  the  entire  clay,  and  he  found  it  impossible  to 
control  the  girl,  and  that  she  had  been  guilty  of  thefts  and 
falsehood.  The  fourth  witness,  Mrs.  Beveridge,  stated  that 
she  was  president  of  the  Industrial  School  for  Girls ;  that  the 
school  is  situated  in  Evanston,  in  Cook  county,  on  a  five-acre 
tract  of  beautiful  rolling  ground,  over  which  the  inmates  have 
free  range  as  a  play-ground ;  that  there  is  no  more  restraint 
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upon  their  liberty  than  that  imposed  upon  children  in  an 
ordinary  family  or  institution  of  learning;  that  they  are 
taught  ordinary  household  duties,  sewing,  and  the  ordinary 
branches  of  English  education ;  that  parents  are  permitted  to 
visit  their  children  when  they  desire,  and  that  children  are 
given  places  in  private  families  whenever  suitable  places  can 
be  procured,  but  not  without  their  and  their  parents'  consent. 
The  girl  herself  testified  that  she  sometimes  ran  away ;  that 
her  mother  tried  to  hang  witness,  and  then  tried  to  hang 
herself ;  that  she  was  afraid  of  her  mother ;  that  she  knew 
about  this  industrial  school  and  wanted  to  go  there.  The 
father  of  the  child,  if  still  living,  appears  to  have  been  a 
worthless  character, — a  professional  thief, — who  when  last 
heard  from,  three  years  ago,  was  at  the  Bridewell,  and  the 
mother  was  divorced  from  him. 

The  jury  returned  a  verdict  that  Winifred  Breen  was  a 
dependent  girl,  and  that  the  facts  set  forth  in  the  petition 
were  true,  and  thereupon  the  county  judge  entered  an  order 
that  said  Winifred  should  be  committed  to  said  Industrial 
School  for  Girls,  and  appointed  Mrs.  Ellen  Woodward,  one 
of  the  vice-presidents  of  the  school,  guardian  of  the  child,  in 
accordance  with  a  provision  of  the  act.  The  county  attor- 
ney, whom  the  court  had  appointed  counsel  for  the  girl,  and 
who  appeared  for  her,  took  an  appeal  to  this  court. 

Section  3  of  the  act  under  which  this  proceeding  was 
taken,  is  as  follows  :  "Any  responsible  person  who  has  been 
a  resident  of  any  county  in  this  State  one  year  next  preced- 
ing the  time  at  which  the  petition  is  presented,  may  petition 
the  county  court  of  said  county  to  inquire  into  the  alleged 
dependency  of  any  female  infant  then  within  the  county,  and 
every  female  infant  who  comes  within  the  following  descrip- 
tions shall  be  considered  a  dependent  girl,  viz  :  Every  female 
infant  who  begs  or  receives  alms  while  actually  selling  or 
pretending  to  sell  any  article  in  public,  or  who  frequents  any 
street,  alley  or  other  place  for  the  purpose  of  begging  or 
24—103  III. 
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receiving  alms,  or  who,  having  no  permanent  place  of  abode, 
proper  parental  care  or  guardianship,  or  sufficient  means  of 
subsistence,  or  who  for  other  cause  is  a  wanderer  through 
streets  and  alleys,  and  in  other  public  places,  or  who  lives 
with  or  frequents  the  company  of,  or  consorts  with,  reputed 
thieves  or  other  vicious  persons,  or  who  is  found  in  a  house  of 
ill-fame,  or  in  a  poor  house."  The  petition  is  to  be  verified 
by  oath,  and  notice  is  to  be  given  to  the  parents  and  guar- 
dian. The  female  infant  is  brought  before  the  court,  and  if 
without  counsel,  it  is  made  the  duty  of  the  court  to  assign 
counsel  for  her,  and  a  trial  is  had  before  a  jury  of  six.  Sec- 
tion 2  declares:  "The  object  of  industrial  schools  for  girls 
shall  be  to  provide  a  home  and  proper  training  school  for 
such  girls  as  may  be  committed  to  their  charge." 

Mr.  Considee  H.  Willett,  for  the  appellant. 

Mr.  James  K.  Edsall,  and  Mr.  N.  M.  Jones,  for  the 
appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

It  is  insisted  that  the  law  under  which  the  proceeding  was 
had  is  unconstitutional — first,  as  being  in  violation  of  the  Bill 
of  Rights  as  to  personal  liberty,  in  respect  of  the  provision 
that  no  person  shall  ^be  deprived  of  life,  liberty  or  property 
without  due  process  of  law,  and  The  People  v.  Turner,  55  111. 
280,  is  relied  upon  as  being  a  decisive  authority  in  favor  of 
appellant  in  this  respect.  That  was  an  application  by  the 
father  of  a  boy  for  a  writ  of  habeas  corpus  to  the  superin- 
tendent of  the  "reform  school"  of  Chicago,  to  free  the  boy 
from  an  alleged  illegal  restraint  of  his  liberty,  and  it  was 
held  that  the  law  providing  for  the  commitment  to  that 
"reform  school"  was  unconstitutional.  That  school  was 
established  under  a  statute  different  and  much  less  careful 
in  its  provisions,  and  nearer  in  its  approach  to  a  criminal 
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enactment,  than  the  one  in  question.  The  judge  was  the  only 
one  to  decide  in  the  matter.  Criminals  between  six  and  six- 
teen years  of  age,  convicted  of  crime  punishable  by  fine  or 
imprisonment,  were  confined  there.  That  institution  was 
regarded  in  that  case  as  a  place  of  confinement,  and  for  pun- 
ishment, and  the  commitment  to  it  was  regarded  as  impris- 
onment. 

In  the  statute  now  under  consideration,  anxious  provision 
is  made  for  the  due  protection  of  all  just  rights.  To  begin, 
there  must  be  the  petition  of  a  responsible  person,  verified 
by  oath,  setting  forth  the  facts,  and  if  there  be  a  parent  or 
a  guardian,  it  must  also  show  that  the  parent  or  guardian  is 
not  a  fit  person  to  have  the  custody  of  the  infant,  there 
must  be  notice  to  the  parents,  the  child  must  be  brought 
before  the  court,  there  is  a  trial  as  to  the  facts  by  six  jury- 
men, defence  by  counsel  is  provided,  proof  is  made  before  a 
court  of  record  of  the  facts  alleged,  there  is  the  verdict  of  a 
jury  of  six  men,  and  if,  by  the  4th  section,  after  the  verdict 
of  the  jury  the  judge  is  of  the  opinion  that  the  girl  should 
be  sent  to  the  industrial  school,  then  he  may  order  that  she 
be  committed  there.  Provision  is  made  for  a  discharge  from 
the  school,  when  proper,  through  the  managers,  and  the 
Governor  may  at  any  time  order  a  discharge.  This  institu- 
tion is  not  a  prison,  but  it  is  a  school,  and  the  sending  of  a 
young  female  child  there  to  be  taken  care  of,  who  is  uncared 
for,  and  with  no  one  to  care  for  her,  we  do  not  regard  impris- 
onment. We  perceive  hardly  any  more  restraint  of  liberty 
than  is  found  in  any  well  regulated  school.  Such  a  degree 
of  restraint  is  essential  in  the  proper  education  of  a  child, 
and  it  is  in  no  just  sense  an  infringement  of  the  inherent 
and  inalienable  right  to  personal  liberty  so  much  dwelt  upon 
in  the  argument. 

The  power  conferred  under  the  act  in  question  upon  the 
county  court  is  but  of  the  same  character  of  the  jurisdiction 
exercised  by  the  court  of  chancery  over  the  persons  and  prop- 
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erty  of  infants,  having  foundation  in  the  prerogative  of  the 
Crown,  flowing  from  its  general  power  and  duty,  as  parens 
patrice,  to  protect  those  who  have  no  other  lawful  protector. 
(2  Story's  Eq.  Jur.  sec.  1333.)  That  jurisdiction  extends  to 
the  care  and  person  of  the  infant,  so  far  as  is  necessary  for 
his  protection  and  education,  and  upon  this  ground  that 
court  interferes  with  the  ordinary  rights  of  parents  in  regard 
to  the  custody  and  care  of  their  children,  for  although,  in 
general,  parents  are  intrusted  with  the  custody  of  the  per- 
sons and  the  education  of  their  children,  yet  this  is  clone 
upon  the  natural  presumption  that  the  children  will  be  prop- 
erly taken  care  of,  and  will  be  brought  up  with  a  due  educa- 
tion. But  whenever  this  presumption  is  removed,  and  the 
parent  is  grossly  unfit  and  fails  in  this  respect,  the  court  of 
chancery  will  interfere,  and  deprive  him  of  the  custody  of  his 
children,  and  appoint  a  suitable  person  to  act  as  guardian, 
and  to  take  care  of  them,  and  to  superintend  their  education. 
(Ibid.  sec.  1341.)  The  statute  in  question  provides  that  if 
the  court  finds  that  the  parent  is  not  a  fit  person  to  have  the 
custody  of  the  infant,  the  court  may  appoint  the  president, 
or  any  one  of  the  vice-presidents,  of  such  industrial  school 
the  guardian  of  the  infant,  and  such  guardian  shall  permit 
such  infant  to  be  placed  under  the  care  and  in  the  custody 
of  such  industrial  school,  and  the  court  here  accordingly 
made  such  appointment  of  guardian.  It  is  a  statute  making 
provision  for  the  needed  control  and  care  of  female  infants 
which  they  are  found  to  be  destitute  of,  and  which  parents 
should  bestow,  and  when  the  superintendence  in  this  respect, 
which  is  required,  is  assumed  on  the  part  of  the  State,  there 
should  be  in  the  agency  which  the  State  makes  use  of,  the 
same  power  of  needful  restraint  in  the  child's  care  and  edu- 
cation as  belonged  to  the  parent.  The  right  to  liberty  which 
is  guaranteed  is  not  that  of  entire  unrestrainedness  of  action. 
Civil  government  in  itself  implies  an  abridgment  of  natural 
liberty.     "Civil  liberty,  which  is  that  of  a  member  of  society, 
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is  no  other  than  natural  liberty,  so  far  restrained  by  human 
laws  (and  no  farther)  as  is  necessary  and  expedient  for  the 
general  welfare."  (1  Black.  Corn.  125.)  It  is  not  natural  but 
civil  liberty  of  which  a  person  may  not  be  deprived  without 
due  process  of  law.  There  are  restrictions  imposed  upon 
personal  liberty  which  spring  from  the  helpless  or  dependent 
condition  of  individuals  in  the  various  relations  of  life,  among 
them  being  those  of  parent  and  child,  guardian  and  ward, 
teacher  and  scholar.  There  are  well  recognized  powers  of 
control  in  each  of  these  relations  over  the  actions  of  the 
child,  ward  or  scholar,  which  may  be  exercised.  These  are 
legal  and  just  restraints  upon  personal  liberty  which  the 
welfare  of  society  demands,  and  which,  where  there  is  no 
abuse,  entirely  consist  with  the  constitutional  guaranty  of 
liberty.     See  Cooley's  Const.  Lim.  339,  342. 

We  find  here  no  more  than  such  proper  restraint  which 
the  child's  welfare  and  the  good  of  the  community  manifestly 
require,  and  which  rightly  pertains  to  the  relations  above 
named,  and  find  no  such  invasion  of  the  right  to  personal 
liberty  as  requires  us  to  pronounce  this  statute  to  be  uncon- 
stitutional. The  decision  in  55  111.  as  to  the  reform  school, 
we  do  not  think  should  be  applied  to  this  industrial  school. 
The  courts  in  other  States  have  sustained  similar  laws. 
Ex  parte  Crouse,  4  Whart.  11 ;  Roth  &  Boyle  v.  House  of 
Refuge,  31  Md.  329;  Prescott  v.  The  State,  19  Ohio  St.  184; 
Milwaukee  Industrial  School  v.  Supervisors  of  Mihvaukee  Co. 
40  Wis.  328. 

It  is  objected  that  there  was  not  reasonable  notice  given. 
The  statute  provides  merely  that  notice  to  the  parents  shall 
be  given.  There  was  here  written  notice  served  upon  the 
mother,  with  a  copy  of  the  petition,  on  the  day  before  the 
trial.  The  step-father  appeared.  We  think  there  was  notice 
in  compliance  with  the  statute.  There  was  opportunity  to  be 
present,  and  to  apply  for  further  time  if  not  ready  for  the 
investigation. 
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A  jury  of  twelve  men  was  demanded  and  denied,  and  it  is 
insisted  there  was  error  in  this  denial.  The  statute  provides 
for  a  jury  of  only  six.  The  constitutional  provision  that 
"the  right  of  trial  by  jury,  as  heretofore  enjoyed,  shall  remain 
inviolate,"  does  not  apply.  This  is  not  a  proceeding  accord- 
ing to  the  course  of  the  common  law,  in  which  the  right  of  a 
trial  by  jury  is  guaranteed,  but  the  proceeding  is  a  statutory 
one,  and  the  statute,  too,  enacted  since  the  adoption  of  the 
constitution.  There  was  not,  at  the  time  of  such  adoption, 
the  enjoyment  of  a  jury  trial  in  such  a  case.  In  reference 
to  this  subject  generally,  Judge  Cooley,  in  his  work  on  Con- 
stitutional Limitations,  p.  319,  remarks:  "But  in  those 
cases  which  formerly  were  not  triable  by  jury,  if  the  legis- 
lature provide  for  such  a  trial  now,  they  may  doubtless  create 
for  the  purpose  a  statutory  tribunal  composed  of  any  number 
of  persons,  and  no  question  of  constitutional  power  or  right' 
could  arise."     And  see  Ross  v.  Irving,  14  111.  171. 

The  act  requires  the  payment  of  $10  per  month  by  the 
county  for  each  girl  sent  from  any  county.  It  is  insisted 
that  this  is  in  violation  of  the  provision  of  the  constitution 
that  "the  General  Assembly  shall  not  impose  taxes  upon 
municipal  corporations,  or  the  inhabitants  or  property  thereof, 
for  corporate  purposes,"  etc.  This  is  a  minor  independent 
feature  of  the  act,  which,  if  invalid,  would  not  affect  the 
other  distinct  portions  of  the  act,  and  hence  its  consideration 
is  not  necessary  in  this  case.  It  will  be  time  to  consider  it 
when  the  county  makes  resistance  and  presents  the  question 
for  determination. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Walker:  I  dissent  to  this  opinion  and  judg- 
ment. 
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Novel  Blair  et  al. 

v. 

James  N.  Beading  et  al. 

Filed  at  Ottawa  June  21,  1882. 

1.  Supersedeas  bond — when  a  dismissal  of  the  writ  of  error  amounts 
to  an  affirmance  of  the  judgment — as  affecting  liability  on  the  bond.  A 
dismissal  of  a  writ  of  error  for  want  of  prosecution,  where  the  court  has 
jurisdiction  of  the  case,  is  treated  as  an  affirmance  of  the  decree  or  judgment 
below,  within  the  meaning  of  the  usual  conditions  in  a  supersedeas  bond;  but 
the  rule  is  otherwise  when  the  writ  of  error  is  dismissed  for  want  of  juris- 
diction. 

2.  "Where  the  order  granting  a  supersedeas  required  bond  to  be  given  con- 
ditioned tnat  the  defendant  should  perform  the  decree  against  him  in  case  it 
should  be  "affirmed  by  the  dismissal  of"  the  writ  of  error,  and  the  bond  given 
contained  this  condition  and  the  words  "in  case  the  said  writ  of  error  shall 
be  dismissed,"  and  the  writ  of  error  was  dismissed  by  this  court  for  want  of 
jurisdiction,  it  was  held,  that  the  condition  must  be  understood  as  the  same 
as  the  order— that  is,  that  in  case  the  decree  should  be  affirmed  by  the  dis- 
missal of  the  writ,  and  that  the  dismissal  of  the  writ  for  want  of  jurisdiction 
was  not  an  affirmance  of  the  decree  so  as  to  make  the  obligors  of  the  bond 
liable  thereon. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Will  county ;  the  Hon.  Josiah  McBoberts,  Judge,  presiding. 

Mr.  W.  T.  Hopkins,  and  Mr.  A.  W.  Bulkley,  for  the  appel- 
lants. 

Messrs.  Hill  &  Dibell,  for  the  appellees. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  in  form  is  in  debt,  and  was  brought  on  a 
supersedeas  bond.  Previous  litigation  between  the  plaintiffs 
in  this  suit  and  the  principal  defendant,  resulted  in  the 
former  obtaining  a  decree  against  the  latter  for  several  sums 
of    money,    amounting   in   the   aggregate  to  a  considerable 
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sum.  That  decree  defendant  desired  to  have  reviewed  in  the . 
Supreme  Court,  and  for  that  purpose  made  an  application  to 
a  justice  of  the  Supreme  Court,  at  his  chambers,  in  vacation, 
for  a  supersedeas,  that  the  proceedings  against  him  might  be 
stayed  until  the  determination  of  the  case  on  the  writ  of 
error  he  was  about  to  sue  out.  On  presenting  a  transcript 
of  the  decree  and  other  proceedings  against  him,  the  justice 
of  the  Supreme  Court  to  whom  the  application  was  made 
indorsed  on  the  record  an  order  making  the  writ  of  error  to 
be  issued  therein  a  supersedeas,  in  accordance  with  the  pro- 
visions of  the  statute,  on  defendant  giving  bond  in  a  sum 
fixed  by  such  order,  with  his  co-defendants  as  sureties,  which 
order  provided  the  bond  to  be  given  should  be  conditioned  to 
pay  to  plaintiffs  the  sums  of  money  mentioned  in  the  decree, 
in  case  the  decree  set  out  in  the  transcript  should  be 
"affirmed  by  the  dismissal  of  said  writ  of  error  or  upon  hear- 
ing, and  for  the  payment  of  whatever  judgment  may  be  ren- 
dered in  the  Supreme  Court. "  The  supersedeas  bond  required 
by  the  order  to  be  given,  was  given  with  sureties,  as  pre- 
viously stated.  In  the  bond  it  was  recited  what  the  order  of 
the  justice  of  the  Supreme  Court  making  it  required  it  should 
contain,  and  the  condition  was  in  the  usual  form,  viz.,  that 
the  principal  would  perform  the  decree  against  him  in  case 
the  writ  of  error  should  be  dismissed,  or  the  decree  should  be 
affirmed  in  the  Supreme  Court,  and  moreover  pay  whatever 
judgment  or  decree  should  be  rendered  against  him  in  the 
Supreme  Court.  Breaches  on  the  conditions  of  the  bond 
were  assigned,  to  which  defendants  filed  six  pleas,  to  all  of 
which,  except  the  second  in  the  series,  a  demurrer  was  sus- 
tained by  the  court.  A  trial  was  had  on  the  plea  of  non  est 
factum,  which  resulted  in  a  judgment  in  favor  of  plaintiffs 
for  the  aggregate  amount  of  the  several  sums  mentioned  in 
the  decree,  against  the  principal  defendant. 

It  will  only  be  necessary  to  notice  matters  sot  up  in  the 
special  pleas  by  way  of  defence  to  the  breaches  assigned  on 
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the  bond  declared  on.  Of  course  the  demurrer  admits  the 
facts  alleged  in  the  special  pleas  to  be  true,  and  the  question 
raised  is,  whether  they  constitute  any  defence  to  the  action. 
It  will  simplify  the  discussion  very  much  if  the  exact  point 
at  issue  shall  be  first  ascertained.  It  is  not  claimed  the 
original  decree  against  the  principal  in  the  bond  was  affirmed 
on  a  hearing  of  the  cause  in  the  Supreme  Court,  nor  that  the 
Supreme  Court  rendered  any  judgment  against  him  that  he 
did  not  pay  and  discharge.  It  is  averred,  as  breaches  of  the 
conditions  of  the  bond,  that  defendant  did  not  prosecute  his 
appeal  with  effect,  but  made  default  in  that  regard,  and  did 
not  pay  the  sums  of  money  specified  in  the  decree  contained 
in  the  transcript.  It  was  upon  that  issue  made  by  the  plead- 
ings the  cause  was  tried,  and  as  the  matters  alleged  in 
defence  were  deemed  insufficient  in  law  to  bar  the  action, 
judgment  was  rendered  against  defendants. 

It  will  be  observed  the  order  of  the  justice  of  the  Supreme 
Court  granting  the  supersedeas  required  the  bond  to  be  con- 
ditioned the  defendant  should  perform  the  decree  against 
him  in  case  it  should  be  "affirmed  by  the  dismissal  of  said 
writ"  of  error.  The  bond  itself  contains  this  condition,  and  by 
the  words  "in  case  the  said  writ  of  error  shall  be  dismissed" 
must  be  understood  what  the  order  itself  required,  viz.,  that 
in  case  the  decree  shall  be  "affirmed  by  the  dismissal  of  the 
writ."  Otherwise  the  obligatory  part  of  the  bond  would  be 
broader  and  more  comprehensive  than  the  order  required  it 
should  be,  and  would  be  inconsistent  with  itself.  As  a  mat- 
ter of  fact,  the  decree  contained  in  the  transcript  was  not 
"affirmed  by  a  dismissal  of  the  writ"  of  error  in  the  Supreme 
Court.  It  was  dismissed  for  want  of  jurisdiction  in  the  court 
to  hear  the  writ  at  all.  That  was  in  no  sense  an  affirmance 
of  the  original  decree.  A  dismissal  of  a  writ  of  error  for 
want  of  prosecution  when  the  court  has  jurisdiction  of  the 
case,  has  always  been  treated  as  an  affirmance  of  the  decree 
or  judgment,  within  the  meaning  of  the  usual  conditions  of 
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such  bonds.     But  the  rule  must  be  different  where  the  court 

has  no  jurisdiction  in  the  premises.     It  is  for  the  obvious 

reason  the  court  has  no  jurisdiction  to  pronounce  a  judgment 

of  affirmance,  and  it  would  be  a  non  sequitur  to  say  a  court 

may  affirm  a  decree  when  it  has  no  jurisdiction  to  hear  the 

case  for  any  purpose. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and 

the  cause  remanded. 

Judgment  reversed. 


John  Diversey  v.  Byron  M.  Smith 

and 

Thomas  M.  Burkett  et  at.  v.  John  Plankinton  et  at. 

Filed  at  Ottawa  June  21, 1882. 

1.  Action — whether  it  survives  after  defendant's  death.  An  action  to 
recover  a  statutory  penalty  does  not  survive  the  death  of  the  defendant,  and 
a  writ  of  error  from  the  Appellate  Court  to  reverse  a  judgment  in  favor  of 
the  defendant  against  his  executors  is  properly  dismissed. 

2.  Stockholdees — individual  liability — as  to  the  mode  in  which  it 
may  be  fixed — under  constitution  of  1848.  Section  2,  art.  10,  of  the  consti- 
tution of  1848,  not  having  directed  any  specific  way  in  which  "dues  from 
corporations  not  possessing  banking  powers  or  privileges,  shall  be  secured, " 
and  allowing  it  to  be  "by  such  individual  liabilities  of  the  corporators  as 
may  be  prescribed  by  law, "  any  means  provided  by  the  General  Assembly 
for  that  purpose  would  seem  to  meet  that  requirement,  and  should  the  Gen- 
eral Assembly  determine  to  secure  such  dues  by  individual  liabilities  of  the 
corporators,  there  is  no  restriction  or  limitation  as  to  the  manner  in  which  it 
shall  be  done.  It  may  therefore  secure  such  dues  by  making  the  corpora- 
tors liable  individually  to  penalties,  as  a  reasonable  and  effective  mode. 

3.  Same — reservation  of  power  in  charter,  as  limiting  the  mode  of  fixing 
liability  of  stockholders.  A  reservation  in  an  amendment  to  the  charter  of 
an  insurance  company,  of  the  right  of  the  legislature  to  bring  the  corporation 
under  the  operation  of  general  laws,  does  not  bind  the  legislature  to  enact 
any  specific  law,  and  does  not  operate  as  a  contract  with  the  stockholders 
that  they  shall  be  subjected  to  any  specific  additional  primary  liability  on 
their  contracts  of  subscription.     It  only  gives  a  discretion  to  enact  such  gen- 
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eral  law  as  the  legislature  in  its  discretion  deems  best  for  the  public  good, 
and  such  laws  may  be  penal  in  their  character  as  to  the  liability  of  stock- 
holders. 

4.  Same — as  to  the  nature  of  the  liability  of  stockholders,  whether 
arising  as  a  penalty,  or  upon  contract.  Where  a  statute  relating  to  a  cor- 
poration declares  that  it  shall  not  transact  business  until  certain  preliminary 
things  have  been  done,  and  if  it  does  so  transact  business  in  violation  of 
such  provision  the  trustees  and  corporators  shall  be  liable  to  the  creditors  to 
a  given  amount,  the  liability  so  imposed  is  a  penalty  for  violating  the  law,  or 
allowing  it  to  be  done.  But  where  the  statute  declares  the  corporation  may 
transact  business  and  the  stockholders  shall  be  liable  for  its  debts  contracted, 
either  absolutely  or  until  some  subsequent  thing  shall  be  done,  their  liability 
is  primary,  and  is  based  upon  a  contract.  In  the  other  case  it  is  based  upon 
a  tort. 

5.  Same — insurance  companies — requirements  of  the  general  law  of 
1869,  as  preliminary  to  right  to  transact  business.  Under  the  general 
Insurance  law  of  1869  an  insurance  company  has  no  authority  to  commence 
business  and  issue  policies  until  after  the  Auditor  of  Public  Accounts  shall 
have  delivered  to  it  a  certified  copy  of  its  charter  and  of  the  certificates 
required  to  be  filed  with  the  Auditor,  and  the  company  shall  have  filed  them 
in  the  office  of  the  proper  county  clerk  for  record,  and  any  attempt  on  its 
part  to  do  so  before  this  is  done  is  in  direct  violation  of  the  statute. 

6.  Same — nature,  character  and  extent  of  liability  of  stockholders  in 
insurance  companies — under  law  of  1869.  The  individual  liability  of  a 
stockholder,  under  section  16  of  the  act  in  force  July  1,  1869,  entitled  "An 
act  to  incorporate  and  to  govern  fire,  marine  and  inland  navigation  insurance 
companies  doing  business  in  the  State  of  Illinois,"  is  a  penalty  prescribed 
for  transacting  business  before  the  company  has  complied  with  the  require- 
ments of  that  act,  by  having  all  its  stock  paid  in,  and  receiving  from  the 
Auditor  a  certified  copy  of  its  charter  and  of  the  certificates  required  to  be 
filed,  and  is  in  the  nature  of  a  punishment  for  the  violation  of  the  provisions 
of  such  act.  The  act  creates  no  primary  liability  by  way  of  contract  between 
the  stockholder  and  creditors  of  the  corporation  for  the  debts  thereof,  and 
hence  the  right  of  action  given  does  not  survive  the  death  of  the  stockholder. 

7.  Although  an  insurance  company  is  prohibited  from  commencing  busi- 
ness and  issuing  policies  before  certain  things  are  done  which  are  essential 
to  constitute  a  license  or  authority,  if  in  defiance  of  such  prohibition  it  should 
commence  business  and  issue  policies,  as  between  it  and  the  other  contract- 
ing party,  who  has  performed  his  part  of  the  contract  and  paid  his  money, 
the  company  will  be  estopped  to  deny  its  authority  to  make  the  contract,  and 
it  will  be  liable  in  an  action  thereon  at  the  suit  of  the  creditor;  but  such  debts 
are  not  made  by  the  statute  the  debts  or  liabilities  of  the  trustees  or  corpora- 
tors. The  latter  are  not  made  liable  jointly  and  severally  with  the  company. 
Their  liability  to  the  creditors  is  not  for  their  indebtedness,  but  for  that  of 
the  company,  as  a  penalty  for  allowing  it  to  do  business  in  violation  of  law. 
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8.  The  individual  liability  of  a  trustee  or  corporator  of  an  insurance  com- 
pany, under  the  act  of  1869,  to  creditors  of  the  company,  when  it  has  not 
complied  with  the  law,  does  not  depend  upon  the  fact  the  creditor  has  sus- 
tained any  actual  loss  or  injury  by  the  failure  of  the  trustees  or  corporators. 
The  creditor  is  only  required  to  show  the  company  owes  him,  and  that  the 
whole  amount  of  the  capital  of  the  company  has  not  been  paid  in,  and  a  cer- 
tificate thereof  recorded,  as  provided  by  the  act. 

9.  Penal  statute — defined.  A  penal  statute  is  an  act  by  which  a  for- 
feiture is  imposed  for  transgressing  the  provisions  of  the  act.  It  may  also 
be  remedial  in  one  part,  and  penal  in  another.  The  effect,  and  not  the  form, 
of  the  statute  is  to  be  considered,  and  if  its  object  is  clearly  to  inflict  a  pun- 
ishment on  a  party  for  doing  what  is  prohibited,  or  failing  to  do  what  is  com- 
manded to  be  done,  it  is  penal  in  its  character,  and  the  circumstance  that,  in 
punishing,  a  remedy  is  likewise  afforded  to  those  having  an  interest  in  the 
observance  of  the  statute,  is  unimportant. 

10.  Statute — construction — when  affirmative  words  operate  negatively. 
It  is  a  maxim  generally  true,  that  if  an  affirmative  statute,  which  is  introduc- 
tive  of  a  new  law,  directs  a  thing  to  be  done  in  a  certain  manner,  that  thing 
shall  not  be  done  in  any  other  manner,  even  though  there  be  no  negative 
words.  Hence,  a  provision  that  certain  things  shall  be  done  to  constitute 
a  license  or  authority,  is  equivalent  to  an  express  prohibition  against  the 
license  or  authority  unless  those  things  shall  be  done. 

Appeals  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  writs  of  error  to  the  Superior  Court  of 
Cook  county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

The  first  of  these  actions,  Diversey  v.  Smith,  was  an  action 
of  debt,  brought  by  John  Diversey,  for  use,  etc.,  a  creditor  of 
the  Gerrnania  Insur-ance  Company,  a  corporation  organized 
under  an  act  of  the  legislature  of  this  State  for  the  business 
of  fire  insurance,  against  Solomon  A.  Smith,  appellee's  tes- 
tator, who  was  a  stockholder  in  the  corporation,  to  enforce 
his  individual  liability  as  a  corporator  under  the  general  laws 
of  the  State.  The  defendant  demurred  to  the  plaintiff's 
declaration,  and  the  Superior  Court  of  Cook  county  sustained 
the  demurrer.  The  appellant  appealed  to  the  Appellate 
Court,  and  during  the  pendency  of  that  appeal  the  defendant 
died.  His  death  was  suggested,  and  on  motion  a  scire  facias 
was  issued  to  the  appellee,  the  executor  of  the  last  will  of 
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the  defendant.  The  Appellate  Court,  on  appellee's  motion, 
dismissed  the  appeal,  on  the  ground  that  the  cause  of  action 
did  not  survive  the  defendant's  death  against  his  legal  repre- 
sentatives.   From  that  order  appellant  appealed  to  this  court. 

Messrs.  Shufeldt  &  Westover,  for  the  appellant,  made 
the  following  among  other  points  : 

The  constitution  of  1848,  under  which  the  charter  was 
granted,  required  that  dues  from  such  corporations  should  be 
"secured  by  such  individual  liabilities  of  the  corporators,  or 
other  means, "  as  might  be  prescribed  by  law.  By  an  amend- 
ment to  the  charter,  accepted  prior  to  the  passage  of  the 
general  law  of  1869,  a  right  was  reserved  by  the  State  to 
bind  it  in  the  future  by  general  law.  These  provisions 
created  each  a  compact  between  the  company  and  the  State, 
and  the  subsequent  general  law  securing  creditors  by  a  lim- 
ited liability  of  stockholders  was  but  carrying  these  compacts 
into  effect,  and  is  not  a  penalty,  unless  made  so  by  its  terms. 
Arenz  v.  Weir,  89  111.  15 ;  Union  Iron  Co.  v.  Pierce,  4  Biss. 
327;  Butler  v.  Walker,  80  111.  345 ;  Gulliver  v.  Roelle,  100  id. 
141;  Tomlinson  v.  Jessup,  15  Wall.  457;  Miller  v.  State,  15 
id.  478;  Sherman  v.  Smith,  1  Black,  587;  McLaren  v.  Pen- 
nington, 1  Paige,  102 ;  In  re  Reciprocity  Bank,  22  N.  Y.  9 ; 
In  re  Oliver  Lee's  Bank,  21  id.  9 ;  Bailey  v.  Hollister,  12  id. 
112;  Stanley  v.  Stanley,  26  Maine,  191. 

The  language  of  the  statute,  that  the  corporators  "shall  be 
severally  liable  for  all  debts,"  etc.,  "to  the  amount  by  him  or 
them  subscribed,  until  the  whole  amount  of  the  capital  of 
such  company  shall  have  been  paid  in,  and  a  certificate 
thereof  recorded, "  imposes  no  penalty,  but  defines  an  original 
liability,  as  required  by  the  constitution.  Aspinwall  v.  Sacchi, 
57  N.  Y.  331 ;  Bird  v.  Hayden,  1  Bobertson,  383  ;  Corning  v. 
McCidlough,  1  Comst.  47;  Coleman  v.  White,  14  Wis.  762; 
Culver  v.  Third  Nat.  Bank,  64  111.  529 ;  Fuller  v.  Ledden,  87 
id.    310 ;    Harger  v.   McCidlough,   2  Denio,    123 ;    Norris  v. 
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Wrenschall,  34  Md.  492;  Paine  v.  Stewart,  33  Conn.  516; 
Young  v.  Rosenbaum,  29  Cal.  646. 

A  statutory  penalty  is  imposed  by  way  of  a  fine  or  punish- 
ment for  the  non-performance  of  a  duty  imposed  by  statute, 
or  for  the  performance  of  an  act  forbidden  by  statute.  Cable 
v.  McCune,  26  Mo.  371 ;  Provident  Savings  Inst.  v.  Skating 
Rink,  52  id.  552 ;  Gregory  v.  German  Bank  of  Denver,  33 
Col.  332  ;  Union  Iron  Co.  v.  Pierce,  4  Biss.  327  ;  Derrickson  v. 
Smith,  27  N.  J.  166;  Craw  v.  Easterly,  4  Lans.  513;  Kelton 
v.  Phillips,  3  Mass.  361 ;  Franklin  Glass  Co.  v.  White,  14 
id.  286 ;  Ripley  v.  Sampson,  10  Pick.  370 ;  Stedman  v. 
Evelith,  6  Mete.  119;  Bolen  v.  Cnwty;  49  N.  Y.  183;  Whit- 
ney Arms  Co.  v.  Barlow,  41  ,N.  Y.  St.  220;  Jo^es  v.  Barlow, 
38  id.  142 ;  Nemmons  v.  Tappan,  2  Sweeney,  652 ;  Strong  v. 
tfprottZ,  4  Daly,  326;  Baniett  v.  ^.  <£  P.  R.  R.  Co.  68  Mo. 
56 ;  Nassau  Bank  v.  Brown,  30  N.  J.  Eq.  478 ;  Sturges  v. 
Burton,  8  Ohio  St.  215;  Irvme  v.  McKeon,  23  Cal.  472; 
Laivler  v.  £zw£,  7  Ohio  St.  341 ;  First  Nat.  Bank  v.  Price,  33 
Md.  487;  Garrison  v.  Howe,  17  N.  Y.  458;  Andrews  v.  Mztr- 
ra?/,  33  Barb.  354;  Shaler  v.  5£iss,  34  id.  309;  Boughton  v. 
O^is,  21  N.  Y.  261 ;  %nre  v.  ^ozt;^,  22  How.  45 ;  Halsey 
v.  McLean,  12  Allen,  438;  Bank  v.  Commonwealth,  26  Pa. 
451;  Kritzerv.  Woodson,  19  Mo.  327;  ffiM  v.  Frazier,  22 
Pa.  230 ;  Norris  v.  Wrenschall,  34  Md.  492 ;  Cameron  v.  #ea- 
7^w,  69  N.  Y.  396 ;  'Steam  Engine  Co.  v.  Hubbard,  101  U.  S. 
188;  Merchants'  Bank  v.  5/iss,  35  N.  Y.  412;  Corning  v. 
McCullough,  1  Comst.  47. 

In  general,  liabilities  of  this  nature,  or  kindred  liabilities, 
have  been  held  to  survive  the  death  of  the  stockholder. 
Bailey  v.  Hollister,  12  N.  Y.  112 ;  Burr  v.  Wilcox,  22  id.  551  ; 
Diven  v.  Duncan,  41  Barb.  520 ;  Di^tt  v.  Lee,  36  id.  302. 

There  is  a  clear  distinction  between  a  liability  that  is  pri- 
mary, and  therefore  ex  contractu,  and  one  for  a  wrong  doing 
and  in  tort.  As  an  illustration  of  .the  former,  see  Corning  v. 
McCullough,   1   Comst.   47;  Allen  v.  Bewail,   2  Wend.   338; 
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Moss  v.  Oakley,  2  Hill,  265;  Bailey  v.  Blcmcker,  3  id.  188; 
Harger  v.  McCnllough,  2  Denio,  119;  Ex  parte  Van  Riper, 
20  Wend.  614.  In  illustration  of  such  as  are  in  tort,  see 
Garrison  v.  Hare,  17  N.  Y.  45S  ;  Andrews  v.  Murray,  33  Barb. 
354;  Shaler  v.  Bliss,  34  id.  309;  Boughton  v.  Otis,  21  N.  Y. 
261 ;  Squire  v.  Brown,  22  How.  45 ;  Halsey  v.  McLean,  12 
Allen,  438 ;  Lawler  v.  Sitr^,  7  Ohio  St.  341 ;  Derrickson  v. 
£mi*7i,  27  N.  J.  166;  B<m&  v.  Commonwealth,  26  Pa.  451; 
Znteer  v.  Woodson,  19  Mo.  327 ;  Hill  v.  Frazier,  22  Pa.  230. 

Mr.  John  S.  Cooper,  for  the  appellee  Smith: 

The  liability  imposed  upon  stockholders  of  insurance  com- 
panies, by  section  16  of  the  act  of  1869,  is  penal  in  its 
character,  and  can  be  sustained  only  on  that  ground.  Wei- 
denger  v.  Spruance,  101  111.  278 ;  Gulliver  v.  Roelle,  100  id. 
141 ;  Gridley  v.  Barnes  et  al.  103  id.  211 ;  Merchants'  Bank 
of  New  Haven  v.  Bliss  et  al.  35  N.  Y.  412;  Losee  et  al.  v. 
Bullard,  79  id.  404;  First  National  Bank  v.  Price  et  al. 
33  Md.  487;  Derrickson  v.  Smith,  27  N.  J.  L.  166;  Cairo 
and  St.  Louis  R.  R.  Co.  v.  Warrington,  92  111.  157 ;  Cable  v. 
McCune,  26  Mo.  380;  Halsey  v.  McLean,  12  Allen,  438; 
Sturges  v.  Burton,  8  Ohio  St.  215;  Lawler  v.  Burt,  7  id.  340; 
Moies  v.  Sprague,  Admr.  9  K.  I;  Steam  Engine  Co.  v.  Hub- 
bard, 101  U.  S.  (11  Otto,)  188;  Richardson  v.  Aikin,  87  111. 
138. 

Mr.  John  H.  Thompson,  for  the  appellees  Plankinton  and 
others : 

A  writ  of  error  against  an  executor  will  be  abated  when 
the  cause  of  action  does  not  survive.  Barrett  et  ux.  v.  Gaston, 
Exr.  Breese,  255. 

A  provision  of  law  imposing  an  individual  liability  for  a 
corporate  debt,  is  to  be  construed  strictly.  Gray  v.  Coffin 
et  al.  9  Cush.  199 ;  Moyer  v.  Pennsylvania  S.  Co.  71  Pa.  St. 
293;  Apjieal  of  Means,  85  id.  75. 
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The  legislature  may  impose  a  reasonable  penalty  for  the 
non-performance  of  a  legal  duty,  although  the  duty  may  have 
been  declared,  and  its  performance  enjoined,  by  the  prin- 
ciples of  the  common  law  or  by  a  prior  statute.  Chicago, 
Rock  Island  and  Pacific  R.  R.  Co.  v.  Reidy,  66  111.  43  ;  Chicago 
and  St.  Louis  R.  R.  Co.  v.  Warrington,  92  id.  157;  Burnett  v. 
Chicago  and  Pacific  R.  R.  Co.  68  Mo.  56. 

The  liability  imposed  by  sec.  16  of  the  general  Insurance 
act  of  1869,  is  a  statutory  penalty.  Weidenger  v.  Spruance, 
101  111.  278 ;  Bank  v.  Price  et  al.  33  Md.  487 ;  Cameron  v. 
Seaman,  69  N.  Y.  396 ;  Derrickson  v.  Smith,  27  N.  J.  L.  166 ; 
Steam  Engine  Co.  v.  Hubbard,  101  U.  S.  188;  Kritzer  v. 
Woodson,  19  Mo.  327;  Cable  v.  McCune,  26  id.  371;  Hill  v. 
Frazier,  22  Pa.  St.  320 ;  Harrisburg  Bank  v.  Commonwealth, 
26  id.  451 ;  Lawler  v.  Bart,  7  Ohio  St.  341 ;  Sturges  v.  Bur- 
ton, 8  id.  215;  Halsey  v.  McLean,  12  Allen,  438. 

When  a  statute,  directly  or  indirectly,  requires  a  company, 
its  officers  or  stockholders,  to  do  anything,  or  prohibits  the 
company  or  its  officers  from  doing  a  thing,  and  imposes  a 
liability  for  its  violation  upon  either  the  company,  its  officers 
or  stockholders,  such  statute  is  of  a  penal  character.  But 
when  the  statute  imposes  a  liability  on  the  stockholders  for 
some  benefit  to  the  public,  or  to  some  class,  and  contains  no 
command  to  do  or  not  to  do  anything,  it  is  not  penal,  but 
creates  a  primary  liability  ex  contractu  upon  the  stockholder. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

In  these  cases  the  facts  are,  in  all  material  respects,  simi- 
lar, and  the  single  question  presented  by  the  record,  and 
discussed  in  arguments  of  counsel,  is  common  to  both.  In 
each  the  action  is  debt,  upon  a  policy  of  insurance  issued  by 
a  company  which  was  organized  under  a  special  charter 
enacted  by  the  General  Assembly  long  prior  to  July  1,  1869, 
against  a  stockholder  of  the  company,  who  had  become  such 
by  making,  and  performing  on  his  part,  a  contract  of  sub- 
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scription  for  stock,  prior,  also,  to  July  1,  1869.  Judgments 
were  rendered  in  the  Superior  Court  of  Cook  county  for  the 
defendants.  From  those  judgments  appeals  were  taken  to 
the  Appellate  Court  for  the  First  District,  and  while  the 
appeals  were  there  pending,  and  before  argument,  the  defend- 
ants died,  testate.  The  deaths  of  the  defendants  were  sug- 
gested, and  thereupon  writs  of  error  were  sued  out  and 
served,  making  their  executors  parties.  On  motion  of  the 
executors,  the  Appellate  Court  dismissed  the  writs  of  error, 
and  gave  judgments  for  costs.  To  reverse  those  judgments 
the  present  appeals  are  prosecuted. 

For  convenience  we  shall  treat  the  cases  as  one,  and  speak 
of  the  parties  in  the  singular  number  only. 

If  the  action  is  for  a  statutory  penalty,  it  does  not  survive 
the  death  of  the  testator,  and  the  writ  was  properly  dis- 
missed, as  is  conceded  by  counsel  for  appellant.  1  Chitty's 
Pleadings,  (7th  Am.  ed.)  103,  *104;  Hambly  v.  Trott,  Cowp. 
372 ;  Barret  et  ux.  v.  Gaston,  Breese,  255.  The  question, 
therefore,  is,  whether  the  action  is  on  a  contract  or  for  a 
statutory  penalty. 

We  do  not  think  it  needful  at  this  time  to  discuss  whether 
it  was  competent  for  the  General  Assembly  to  impose  a  pri- 
mary double  liability  on  stockholders  in  insurance  companies, 
by  a  law  enacted  subsequent  to  the  making  and  performing, 
on  their  part,  of  their  contracts  of  subscription,  since,  in  our 
opinion,  no  such  law  has  been  enacted,  and  it  will  be  quite 
time  enough  to  consider  that  question  when  it  shall  be  prop- 
erly before  us  for  determination.  Sec.  2  of  art.  10  of  the 
constitution  of  1848,  directs  no  specific  way  in  which  "dues 
from  corporations  not  possessing  banking  powers  or  privileges 
shall  be  secured."  It  allows  it  to  be  "by  such  individual 
liabilities  of  the  corporators,  or  other  means,  as  may  be  pre- 
scribed by  law. "  Hence  any  means  provided  by  the  General 
Assembly  for  that  purpose  would  seem  to  meet  the  require- 
ment, and  should  the  General  Assembly  determine  to  secure 
25—103  III. 
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such  dues  by  individual  liabilities  of  the  corporators,  there  is 
no  restriction  or  limitation  as  to  the  manner  in  which  it  shall 
be  done.  It  is  therefore  impossible  to  say  that  it  may  not 
be  by  making  the  corporators  liable,  individually,  to  penal- 
ties, because  it  is  manifest  this  might  be  a  reasonable  mode, 
and  a  very  effective  one,  too,  of  securing  such  dues. 

We  also  think  it  quite  obvious  that  the  reservation  in  the 
amendment  to  the  charter  of  the  insurance  company  of  the 
right  of  the  General  Assembly  to  bring  the  corporation  under 
the  operation  of  general  laws,  bound  the  General  Assembly 
to  enact  no  specific  law,  and  did  not  operate  as  a  contract 
with  the  stockholders  that  they  should  be  subjected  to  any 
specific  additional  primary  liability  on  their  contracts  of  sub- 
scription. Had  a  law  imposing  additional  primary  liability 
been  enacted,  it  would  have  been  pertinent  to  have  inquired 
whether  it  was  within  the  power  reserved  to  the  General 
Assembly;  but  no  one  can  reasonably  claim  that  the  mere 
reservation  of  power  to  enact  a  general  law  in  regard  to 
insurance  companies,  did  of  itself  constitute  such  a  law.  At 
most  it  could  only  be  said  the  General  Assembly  reserved  the 
right,  to  be  exercised  in  its  discretion,  to  enact  such  general 
laws  in  regard  to  insurance  companies  as,  in  the  opinion  of 
its  members,  the  public  welfare  should  require.  We  are 
unable  to  conceive  of  a  valid  reason  why  such  laws  might 
not  be  penal  in  their  character. 

In  our  opinion,  therefore,  necessarily,  neither  the  constitu- 
tional provision  nor  the  reservation  in  the  amendment  to  the 
insurance  charter  referred  to,  can  furnish  any  aid  in  deter- 
mining whether  the  present  action  is  on  a  contract  or  for  a 
statutory  penalty.  What  has  been  enacted  must  be  deter- 
mined by  an  examination  of  the  act  itself,  the  power  to  so 
enact  not  being  now  in  question. 

The  action  is  brought  under  the  provisions  of  "An  act  to 
incorporate  and  to  govern  fire,  marine  and  inland  navigation 
insurance  companies  doing  business  in  the  State  of  Illinois," 
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in  force  July  1,  1869,  (Eev.  Stat.  1874,  p.  591,)  and  the 
portions  of  the  several  sections  necessary  to  a  solution  of  the 
question  before  us  are  as  follows :  The  1st  section  author- 
izes any  number  of  persons,  not  less  than  thirteen,  to  asso- 
ciate and  form  an  incorporated  company  for  the  purpose  of 
making  insurance,  etc.  The  3d  section  requires  that  "such 
persons  shall  file  in  the  office  of  the  Auditor  of  Public 
Accounts  a  declaration,  signed  by  all  the  corporators,  ex- 
pressing their  intention  to  form  a  company  for  the  purpose 
of  transacting  the  business  of  insurance,  as  expressed  in  the 
1st  section  of  this  act,  which  declaration  shall  also  comprise 
a  copy  of  the  charter  proposed  to  be  adopted  by  them,  and 
shall  publish  a  notice, "  etc.  The  7th  section  provides  that 
"it  shall  and  may  be  lawful  for  the  individuals  associ- 
ated for  the  purpose  of  organizing  any  company  under  this 
act,  after  having  published  the  notice  and  filed  the  declara- 
tion and  charter,  as  required  by  the  3d  section  of  this  act, 
and  also  on  filing  in  the  office  of  the  Auditor  of  Public 
Accounts  proof  of  such  publication,  *  *  *  to  open  books 
for  subscription  to  the  capital  stock  of  the  company  so 
intended  to  be  organized,  and  to  keep  the  same  open  until 
the  full  amount  specified  in  the  charter  is  subscribed,"  etc. 
The  8th  section  directs  how  its  capital  shall  be  invested. 
The  9th-  section  provides  what  real  estate  may  be  owned. 
In  the  10th  section  it  is  enacted  that  "the  charter  and  proof 
of  publication  herein  required  to  be  filed  by  every  such  com- 
pany shall  be  examined  by  the  Attorney  General,  and  if 
found  conformable  to  this  act,  and  not  inconsistent  with  the 
constitution  or  laws  of  this  State,  shall  be  certified  by  him 
to  the  Auditor  of  Public  Accounts,  who  shall  thereupon  cause 
an  examination  to  be  made,  either  by  himself  or  by  three 
disinterested  persons  specially  appointed  by  him  for  that 
purpose,  who  shall  certify,  under  oath,  that  the  capital  herein 
required  of  the  company  named  in  the  charter,  according  to 
the  nature  of  the  business  proposed  to  be  transacted  by  such 
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company,  has  been  paid  in,  and  is  possessed  by  it  in  money, 
or  in  such  stocks  and  bonds  and  mortgages  as  are  required 
by  the  8th  section  of  this  act ;  *  *  *  and  the  corpora- 
tors and  officers  of  such  company  shall  be  required  to  certify, 
under  oath,  that  the  capital  exhibited  to  those  persons  is 
bona  fide  property  of  the  company.  Such  certificate  shall  be 
filed  in  the  office  of  the  said  Auditor,  who  shall  thereupon 
deliver  to  such  company  a  certified  copy  of  the  charter  and 
of  said  certificates,  which,  on  being  filed  in  the  office  of  the 
clerk  of  the  county  where  the  company  is  to  be  located,  shall 
be  their  authority  to  commence  business  and  issue  policies ; 
and  such  certified  copy  of  the  charter  and  of  said  certificates 
may  be  used  in  evidence  for  or  against  said  company. " 

It  thus  conclusively  appears  that  until  after  the  Auditor  of 
Public  Accounts  shall  have  delivered  to  the  company  the  cer- 
tified copy  of  the  charter  and  certificates,  and  the  company 
shall  have  filed  them  in  the  office  of  the  proper  county  clerk, 
there  is  no  authority  whatever  for  the  company  to  commence 
business  and  issue  policies,  and  any  attempt  on  its  part  to 
do  so  before,  is  in  direct  violation  of  the  statute,  for  a  pro- 
vision that  certain  things  shall  be  done  to  constitute  a  license 
or  authority,  is  equivalent  to  an  express  prohibition  against 
the  license  or  authority  unless  those  things  shall  be  done. 
"It  is,"  says  Dwarris,  "a  maxim,  generally  true,  that  if  an 
affirmative  statute,  which  is  introductive  of  a  new  law,  directs 
a  thing  to  be  done  in  a  certain  manner,  that  thing  shall  not, 
even  although  there  are  no  negative  words,  be  done  in  any 
other  manner."     Potter's  Dwarris  on  Statutes,  72. 

The  command  of  the  law  then  is,  business  shall  not  be 
commenced,  and  policies  issued,  unless  those  things  are  done 
which  are  required  as  a  license  or  authority  to  commence 
business  and  issue  policies ;  and  to  compel  obedience  to  this 
command,  the  16th  section  imposes  a  punishment  for  its 
violation,  namely:  "The  trustees  and  corporators  of  any 
company  organized  under  this  act  shall  be  severally  liable 
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for  all  debts  or  responsibilities  of  such  company  to  the 
amount  by  him  or  them  subscribed,  until  the  whole  amount 
of  the  capital  of  such  company  shall  have  been  paid  in, 
and  a  certificate  thereof  recorded,  as  hereinafter  provided." 
*  *  *  "Dues"  from  such  corporations  "are  secured  as 
prescribed  by  law,"  in  the  requirement  that  the  capital  of 
the  company  "has  been  paid  in,  and  is  possessed  by  it  in 
money,  or  in  such  stocks  and  bonds  and  mortgages  as  are 
required  by  the  8th  section  of  this  act,"  before  they  are 
allowed  to  commence  business,  and  in  the  enforcement  of 
this  requirement  by  penalties  of  individual  liability  upon  the 
trustees  and  corporators.  Still,  although  the  company  is 
thus  prohibited  from  commencing  business  and  issuing  poli- 
cies before  those  things  are  done  which  are  essential  to 
constitute  a  license  or  authority,  if,  in  defiance  of  this  pro- 
hibition, it  should  commence  business  or  issue  policies,  as 
between  it  and  those  with  whom  it  should  assume  to  con- 
tract, it  would,  after  the  other  party  had  performed  his  part 
of  the  contract  and  the  company  had  received  the  benefit  of 
it,  be  estopped  to  deny  its  authority  to  make  the  contract, 
and  would  be  liable  thereon  in  an  action  at  the  suit  of  the 
creditor.  Bradley  v.  Ballard,  55  111.  413;  Darst  v.  Gale 
et  al.  83  id.  136 ;  Peoria  and  Springfield  R.  R.  Co.  v.  Thomp- 
son, ante,  187.  See,  also,  Field  on  Corporations,  sees.  259, 
260,  261;  2  Parsons  on  Contracts,  790.  Such  debts  or 
responsibilities  are,  therefore,  legally  the  debts  or  responsi- 
bilities of  the  company,  and  it  is  to  be  noted  the  16th  section 
does  not  provide  the  debts  or  responsibilities  thus  contracted 
shall  be  deemed  and  treated  as  the  debts  or  responsibilities 
of  the  trustees  or  corporators,  instead. of  the  company,  or 
jointly  and  severally  of  the  trustees  and  corporators  and 
company,  but  expressly  designates  them  as  "the  debts  or 
responsibilities  of  such  company."  The  company  is  treated 
as  primarily  liable,  and  the  trustees  and  corporators  are  held 
liable  not  because  of  their  debt  or  responsibility,  or  of  their 
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and  the  company's  debt  or  responsibility,  but  solely  on  account 
of  the  debt  or  responsibility  of  the  company. 

At  common  law  a  trustee  or  corporator  is  not  liable  for  a 
debt  contracted  by  a  corporation,  and  if  he  ^shall  be  made 
primarily  liable  for  such  debt  by  statute,  it  must  be  because 
the  statute  in  some  way  makes  him  a  contractor  in  such 
case.  It  must  be  within  contemplation  of  law,  at  least,  that 
the  company  can  contract  on  behalf  of  trustees  and  corpora- 
tors, or  on  behalf  of  itself  and  them.  To  create  such  a  rela- 
tion, in  the  absence  of  an  express  contract,  the  authority 
would  necessarily  have  to  affirmatively  appear  in  the  statute. 
But  the  statute  under  consideration,  instead  of  containing 
language  to  that  effect,  prohibits  the  making  of  all  contracts. 
It  imposes  the  liability  upon  the  trustees  and  corporators, 
not  because  the  company  was  authorized  to  contract  in  their 
names  or  on  their  behalf,  or  so  as  to  otherwise  bind  them, 
but  because  it  prohibited  the  commencing  of  business  and 
issuing  of  policies,  and  the  trustees  and  corporators,  in  viola- 
tion of  their  duty,  caused  or  permitted  business  to  be  com- 
menced and  policies  to  be  issued.  Sedgwick  says  :  "Penal 
statutes  are  acts  by  which  a  forfeiture  is  imposed  for  trans- 
gressing the  provisions  of  the  act. "  He  moreover  adds  :  "A 
penal  law  may  also  be  remedial,  and  a  statute  may  be  reme- 
dial in  one  part  and  penal  in  another."  (Stat,  and  Const. 
Law,  41.)  In  Potter's  Dwarris  on  Statutes,  74,  it  is  said: 
"A  penal  statute  is  one  which  imposes  a  forfeiture  or  penalty 
for  transgressing  its  provisions  or  for  doing  a  thing  pro- 
hibited." It  is  the  effect,  not  the  form,  of  the  statute  that 
is  to  be  considered,  and  when  its  object  is  clearly  to  inflict  a 
punishment  on  a  party  for  violating  it — i.  e.,  doing  what  is 
prohibited,  or  failing  to  do  what  is  commanded  to  be  done, — 
it  is  penal  in  its  character,  and  the  circumstance  that  in 
punishing,  remedy  is  likewise  afforded  to  those  having  an 
interest  in  the  observance  of  the  statute,  is  unimportant. 
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Accepting  it  as  settled  that  the  liability  imposed  is  not  a 
primary  liability,  a  significant,  and,  to  us,  conclusive,  fact 
to  be  taken  into  consideration  in  the  character  of  liability 
imposed  by  the  16th  section  is,  that  the  plaintiff's  right  of 
recovery  is  totally  unaffected  by  any  actual  loss  or  injury  he 
may  have  sustained  by  the  failure  or  neglect  of  the  trustees 
or  the  corporators.  Although  he  might  collect  the  debt  from 
the  corporation,  this  is  no  defence.  Whether  all  the  capital, 
or  all  but  a  nominal  sum,  or  whether  but  an  insignificant 
amount  of  the  capital,  has  been  collected  and  paid  in,  would 
obviously  be  unimportant  inquiries.  He  is  only  required  to 
show  that  he  is  a  creditor  of  the  company — that  the  defend- 
ant is  a  trustee  or  corporator,  and  that  the  whole  amount  of 
the  capital  of  such  company  has  not  been  paid  in,  and  a 
certificate  thereof  recorded,  as  provided  in  the  10th  section  of 
the  act. 

Counsel  for  appellant  refer  to  and  rely  upon  Corning  v. 
McCullough,  1  Comst.  47,  Coleman  v.  White,  14  Wis.  762, 
Harger  v.  McCullough,  2  Denio,  123,  Paine  v.  Stewart,  33 
Conn.  516,  Young  v.  Rosenbaum,  39  Cal.  646,  Fuller  v.  Led- 
den,  87  111.  310,  Aspinwall  v.  Sacchi,  57  N.  Y.  331,  Norris  v. 
Wrenschall,  34  Md.  492,  Culver  v.  Third  National  Bank,  64 
111.  529,  Steele  v.  Dunn,  65  id.  298,  and  Corwith  v.  Culver, 
69  id.  502.  These  cases  are  all  plainly  distinguishable  from 
the  present  case. 

In  Corning  v.  McCullough,  the  statute  provided,  -in  one  of 
its  sections,  (sec.  9,)  "that  the  stockholders  of  the  corpora- 
tion shall  be  jointly  and  severally  personally  liable  for  the 
payment  of  all  debts  and  demands  contracted  by  the  corpo- 
ration, and  that  any  person  having  any  demand  against  such 
corporation  may  sue  any  stockholder  or  director  in  any  court 
having  cognizance  thereof,  and  recover  the  same,  with  costs." 
The  liability  was  thus  unquestionably  primary,  and  bound 
the  stockholders,  without  limitation,  to  the  payment  of  all 
corporate  debts.     The  court,  in  speaking  of  it,  said:     "The 
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personal  liability  of  the  stockholder  to  creditors  under  this 
charter,  for  the  debts  of  the  company,  is  an  element  of  the 
incorporation  which  wholly  excludes  all  claim  of  any  stock- 
holder to  treat  those  debts  as  debts  of  the  corporate  body, 
solely,  which  he  did  not  contract  and  is  not  bound  to  pay. 
The  stockholders  all  stand  under  this  act  of  incorporation 
on  the  same  ground,  and  under  the  same  responsibility,  as 
respects  creditors,  as  they  would  if  unincorporated  have 
stood. "  There  was  lawful  authority  to  contract  debts,  and 
by  the  act  of  becoming  a  stockholder  the  defendant  and  the 
other  stockholders  became  jointly  and  severally  liable  with 
the  corporation  for  the  debts.  Harger  v.  McCullough  was 
under  the  same  charter,  and  deserves  no  further  notice. 

In  Paine  v.  Stewart,  the  liability  was  of  the  same  character 
as  that  imposed  in  Corning  v.  McCullough. 

In  Coleman  v.  White,  the  liability  was  also  of  like  character. 
The  court  there  said :  "We  are  of  opinion  that  the  liability 
is  primary  and  absolute,  and  attaches  the  moment  the  debt 
is  contracted  by  the  bank ;  that  it  is  a  liability  of  all  the 
stockholders  to  all  the  creditors,  on  the  principle  of  co-part- 
nership, the  stockholders  standing  on  substantially  the  same 
footing  as  though  they  were  partners  or  unincorporated  asso- 
ciation, save  only  that  the  responsibility  of  each  is  limited 
to  a  sum  equal  to  his  share  or  shares  of  stock.  Subject  to 
this  limitation,  they  are  answerable  as  original  or  principal 
debtors,  and  their  liability  more  nearly  resembles  that  of 
co-partners  than  any  other  to  which  it  can  be  compared. " 

Young  v.  Rosenbaum  belongs  to  the  same  class  of  cases. 
The  liability  there  was  primary  and  absolute.  The  corpora- 
tion was  lawfully  authorized  to  contract  (not  prohibited,  as 
here,  from  contracting,)  debts,  for  which  the  stockholder  was 
made  primarily  liable.  The  court  said:  "When  a  debt 
accrues  against  the  corporation  it  also  accrues  against  the 
stockholders,  and  they  remain  such  debtors  until  the  debt  is 
paid  or  satisfied." 
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In  Norris  v.  Wrenschall,  the  court  distinguishes  the  case 
from  Bank  of  Plymouth  v.  Price  et  al.  33  Md.  487,  which  we 
shall  hereafter  refer  to,  and  says:  "The  section  we  are  now 
considering  not  only  does  not  forbid  the  contracting  of  debts 
before  the  capital  stock  is  paid  in,  but  allows  it  to  be  done, 
on  condition  that  those  who  are  stockholders  at  the  time 
shall  become  severally  and  individually  liable  therefor. " 

In  Fuller  v.  Ledden,  the  third  section  of  the  bank  charter 
expressly  provided,  that  "each  stockholder  shall  be  liable  to 
double  the  amount  of  stock  held  or  owned  by  him,  and  for 
three  months  after  giving  notice  of  transfer."  There  was 
affirmative  power  in  the  corporation  to  contract  debts,  and  a 
primary  liability  therefor  was  imposed  on  the  stockholder. 

Culver  v.  Third  National  Bank,  Steele  v.  Dunn,  and  Cor  with 
v.  Cidver,  were  actions  brought  under  the  9th  section  of  "An 
act  to  authorize  the  formation  of  corporations  for  manufac- 
turing, mechanical  or  chemical  purposes,"  (Session  Laws  of 
1857,  p.  163,)  which  provides:  "All  the  stockholders  of 
every  such  company  shall  be  severally  individually  liable  to 
the  creditors  of  the  company  to  an  amount  equal  to  the 
amount  of  stock  held  by  them  respectively,  for  all  debts  and 
contracts  made  by  such  company  prior  to  the  time  when  the 
whole  amount  of  its  capital  stock  shall  have  been  paid  in, 
and  a  certificate  thereof  made  and  filed,  as  hereinafter 
required."  But  section  1  of  that  act  provides,  that  "any 
three  or  more  persons  who  may  desire  to  form  a  company 
for  the  purpose  of  carrying  on  any  kind  of  manufacturing 
*  *  *  business,  may  make,  sign  and  acknowledge,  *  *  * 
and  file  in  the  office  of  the  clerk  of  the  circuit  court,  *  *  * 
and  also  in  the  office  of  the  Secretary  of  State,  a  certificate 
in  writing,  in  which  shall  be  stated  the  corporate  name  of  the 
said  company,  the  object  for  which  it  is  formed,  the  amount 
of  the  capital  stock  thereof,  the  term  of  its  existence,  the 
number  of  shares  of  which  the  said  stock  shall  consist,  the 
number  of  directors,  and  the  names  of  the  persons  who  shall 


394  Diveksey  v.  Smith.  [June 

Opinion  of  the  Court. 

be  directors, "  etc.  Section  2  provides,  the  capital  stock  shall 
not  be  less  than  $10,000,  nor  more  than  $500,000,  and  that 
it  shall  be  paid  in  within  four  years  after  the  date  of  the 
license  of  the  incorporation.  Section  3  enacts,  "that  when 
the  certificate  shall  have  been  filed,  as  aforesaid,  with  the 
clerk  of  said  court,  and  a  duplicate  thereof  filed  in  the  office 
of  the  Secretary  of  State,  the  said  clerk  shall  issue  a  license 
to  the  persons  who  shall  have  signed  and  acknowledged  the 
same,  on  .the  reception  of  which  they  and  their  successors 
shall  be  a  body  politic  and  corporate,  *  *  *  and  be  capable 
in  law  of  purchasing  and  holding,  conveying  and  disposing, 
of  any  such  real  and  personal  estate,  choses  in  action  and 
securities,  negotiable  or  otherwise,  as  may  be  expedient  and 
necessary  to  enable  the  said  company  to  carry  on  their  opera- 
tions and  business  named  in  such  certificate."  By  the  8th 
section,  "all  subscriptions  to  the  capital  stock  shall  be  pay- 
able in  such  sums  and  at  such  times  as  the  board  of  directors 
may  require."  *  *  *  So,  there  the  capital  stock  was  not 
required  to  be  paid  in  as  here,  before  a  license  issued  author- 
izing the  company  to  commence  business,  but  it  was  sufficient 
if  it  was  paid  in  within  four  years  after  the  date  of  such 
license ;  and  instead  of  being  the  duty  of  the  directors,  as  it 
is  here,  to  have  the  capital  all  paid  in  before  commencing 
business,  they  might  there  lawfully  defer  its  payment  to  any 
period  within  the  four  years.  In  short,  there  the  debts  for 
which  the  stockholders  were  held  liable  were  contracted  pur- 
suant to  law,  while  here  those  for  which  they  are  sought  to 
be  held  liable  were  contracted  in  violation  of  law. 

In  substance,  the  same  distinction  exists  between  Aspin- 
wall  v.  Sacchi,  and  the  present  case.  There,  also,  it  was 
provided,  when  the  certificate  as  to  name,  etc.,  had  been  filed, 
"and  ten  per  cent  of  the  capital  named  paid  in,  the  company 
was  entitled  to  carry  on  business."  Here,  the  statute  in  effect 
says  the  thing  shall  not  be  done,  and  if  it  is  done,  the 
trustees  and  corporators  shall  be  liable,  etc.     In  all  the  cases 
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referred  to  the  statute  says  the  thing  may  be  done,  and  the 
stockholders,  etc.,  shall  be  liable,  either  absolutely  or  until 
some  subsequent  thing  shall  be  done.  In  the  one  case  the 
liability  is  in  consequence  of  violating  the  law,  or  suffering  it 
to  be  violated ;  in  the  other  the  liability  is  incurred  in  strict 
compliance  with  the  law, — in  short,  in  the  one  case  the  lia- 
bility is  for  a  wrong  done — a  tort;  in  the  other  it  is  upon 
contract.  This  may  be  made  more  clear  by  referring  to 
some  adjudged  cases  where  the  same  questions,  or  questions 
analogous,  have  been  involved. 

In  Merchants'  Bank  of  New  Haven  v.  Bliss  et  at.  35  N.  Y. 
412,  suit  was  brought  against  the  trustees  of  a  manufactur- 
ing company  to  recover  a  debt  due  the  plaintiff  from  the 
company.  The  ground  of  the  action  was  the  neglect  of  the 
defendants  to  file  certain  reports  as  required  by  the  law. 
The  question  was,  whether  the  action  was  penal.  After 
quoting  the  sections  of  the  statute  applicable,  the  court  said : 
"Under  these  sections  the  trustees  are  declared  to  be  jointly 
and  severally  liable  for  all  the  debts  of  the  company  in  case 
of  a  violation  of  their  provisions.  The  liability,  it  must  be 
observed,  is  not  limited  to  the  injury  or  damage  sustained  by 
the  creditors  in  consequence  of  the  violation,  but  upon  failure 
to  file  the  report,  or  upon  making  a  prohibited  dividend,  how- 
ever small  or  trifling  the  amount,  the  trustees  are  subjected 
to  the  payment  of  the  whole  amount  of  the  debts  of  the  com- 
pany then  existing,  and  for  all  that  shall  be  contracted,  in 
the  one  case  before  the  report  shall  be  made,  and  in  the 
other  while  they  shall  respectively  continue  in  office.  These 
provisions  appear  to  be  severally  punitive,  inflicted  on 
grounds  of  public  policy  for  the  protection  of  creditors,  and 
the  prevention  of  frauds  upon  the  public  in  respect  to  the 
financial  condition  of  such  corporations.  It  is  clear  that  the 
liability  of  the  trustees  is  not  imposed  as  an  indemnity, 
because  it  has  no  relation  to  the  loss  or  injury  sustained  by 
the  party  in  whose  favor  the  action  is  given.     The  action 
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depends  wholly  upon  the  statute.  There  never  was  any  such 
remedy,  or  cause  of  action,  in  whole  or  in  part,  at  common 
law."     And  it  was  held  the  action  was  for  a  penalty. 

In  First  Nat.  Bank  of  Plymouth  v.  Price  et  al.  33  Md.  487, 
suit  was  brought  in  Maryland  against  certain  officers  of 
a  Pennsylvania  corporation,  under  a  Pennsylvania  statute 
making  the  officers  and  directors  of  the  corporation  liable  for 
the  debts  of  the  corporation  contracted  in  excess  of  the 
amount  of  its  capital  stock.  The  court,  among  other  things, 
said:  "This  liability  does  not  arise  upon  any  contract  to 
which  the  directors  are  parties,  but  is  altogether  statutory, 
imposed  upon  them  as  wrong-doers,  and  in  its  nature  penal, 
and  as  such  can  only  be  enforced  within  the  State  where  the 
statute  operates." 

In  Derrickson  v.  Smith,  27  N.  J.  L.  (3  Dutcher,)  166,  suit 
was  brought  against  the  administrator  of  a  trustee  of  a  New 
York  corporation,  to  recover  the  amount  of  a  debt  due  from 
the  corporation,  because  of  the  failure  of  the  trustee  to  file 
and  publish  certain  annual  reports,  as  required  by  a  New 
York  statute.  The  court,  in  speaking  of  the  liability  of  the 
defendant,  said :  "His  liability  results  from  the  failure  of  the 
trustee  to  comply  with  the  requirements  of  the  statute.  It 
is,  in  fact,  a  penalty  inflicted  upon  the  trustee  for  a  failure 
to  perform  a  duty  enjoined  by  the  statute.  It  is  immaterial 
whether  that  penalty  be  a  specified  sum,  or  the  payment  of 
the  debts  of  the  corporation.  In  either  case  it  is  a  penalty 
imposed  by  statute.  Nor  is  it  perceived  how  the  liability  of 
the  individual  trustee  to  pay  the  debts  of  the  corporation 
can  be  said,  in  any  proper  way,  to  be  founded  on  contract. 
It  certainly  did  not  result  from  the  contracts  made  by  the 
corporation,  nor  from  the  defendant  becoming  a  stockholder, 
nor  from  his  accepting  the  office  of  trustee,  but  solely  from 
the  omission  to  comply  with  the  statute.  Now,  the  accept- 
ance of  the  charter,  or  the  defendant  becoming  a  stockholder, 
is  doubtless  an  assent  to  the  terms  of  the  charter,  but  it  is, 
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in  no  appropriate  sense,  an  engagement  to  pay  the  debts  of 
the  company  imposed  as  a  penalty  for  violations  of  the  char- 
ter. Such  liability  is  clearly  the  creature  of  the  statute." 
And  it  was  held  there  could  be  no  recovery. 

In  Kritzer  v.  Woodson,  19  Mo.  327,  the  19th  section  of  the 
charter  provided,  that  "if  the  directors  of  a  corporation  shall 
declare  and  pay  dividend  when  the  corporation  is  insolvent, 
or  the  payment,  of  which  would  render  it  insolvent,  they  shall 
be  jointly  and  severally  liable  for  all  debts  that  shall  there- 
after be  contracted,  as  long  as  they  shall  continue  in  office, 
provided  that  the  amount  for  which  they  shall  all  be  so 
liable  shall  not  exceed  the  amount  of  such  dividend."  It 
was  held  this  liability  was  for  a  penalty,  and  not  upon 
contract.  It  was  said  by  the  court :  "It  is  plain  that  the 
section  does  not  make  the  directors  the  primary  debtors  for 
the  excess,  for  the  creditors  still  have  their  rights  against  the 
corporation,  while  they  have  the  additional  guaranty  of  the 
liability  of  the  directors.  The  words  of  the  act  which  make 
them  liable  for  the  debts  of  the  company  make  them  liable 
to  those  who  are  the  creditors  holding  such  debts  against 
the  company.  The  debts  are  still  the  debts  of  the  com- 
pany." As  has  been  seen,  this  is  precisely  the  case  here. 
It  is  added:  "The  provisions  of  the  section  are  penal,  and 
are  not  to  be  extended  beyond  the  necessary  meaning  of  the 
language." 

In  Lawler  et  al.  v.  Burt,  7  Ohio  St.  340,  an  act  of  the  legis- 
lature prohibited  the  issuing  and  circulating  of  unauthorized 
bank  paper,  and  by  an  amendatory  act  it  was  provided  "that 
every  stockholder  or  partner  *  *  *  shall  be  jointly  and 
severally  answerable,  in  their  individual  capacity,  for  the 
whole  amount  of  the  bonds,  bills,  notes  and  contracts  of  such 
bank,  hereafter  executed, "  and  it  was  held  the  liability  under 
this  was  in  tort,  for  a  penalty,  and  not  upon  contract.  See, 
also,  a  kindred  case,  Sturges  et  al.  v.  Burton  et  al.  8  Ohio  St. 
215. 
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Halsey  v.  McLean,  12  Allen,  438,  was  an  action  brought 
in  Massachusetts  by  a  creditor  of  a  New  York  corporation 
against  a  stockholder  of  such  corporation.  By  the  statute 
under  which  the  corporation  was  organized,  it  was  provided 
that  every  company  organized  under  the  act  should  annually, 
within  twenty  days  from  the  first  day  of  January,  make  and 
publish  a  report  stating  the  amount  of  its  capital,  the  pro- 
portion paid  in,  and  the  amount  of  all  existing  debts,  "and 
if  any  of  said  companies  shall  fail  so  to  do,  all  the  trustees 
of  the  company  shall  be  jointly  and  severally  liable  for  all 
the  debts  of  the  company  then  existing,  and  for  all  that  shall 
be  contracted  before  such  report  shall  be  made."  It  was 
held  this  was  highly  penal,  referring  to  Garrison  v.  Howe,  17 
N.  Y.  458,  and  hence  that  an  action  could  not  be  maintained 
thereon  in  Massachusetts. 

In  Cable  v.  McCune,  26  Mo.  380,  the  object  of  the  suit  was 
to  collect  a  debt  of  the  corporation  from  a  stockholder 
because  of  a  failure  to  publish  a  certain  annual  statement. 
The  court,  in  speaking  of  the  character  of  the  action,  said : 
"Our  opinion  in  this  case  is  based  entirely  upon  the  penal 
character  of  the  statute  we  are  called  upon  to  construe.  The 
corporation  is  required  to  publish  an  annual  statement  of 
their  condition  for  the  information  of  the  public,  and  a  failure 
to  do  so  renders  the  stockholders  responsible  for  a  specified 
class  of  demands  existing  prior  to  or  at  the  time  of  such 
publication.  The  object  is  to  inform  the  public,  who  expect 
to  have  dealings  with  such  corporations,  of  their  probable 
responsibility.  This  liability,  in  event  of  there  being  no 
required  publication,  does  not  depend  upon  the  actual  injury 
which  the  failure  to  publish  may  have  occasioned  in  a  given 
case,  but  is  absolute,  dependent  only  on  the  proof  of  pub- 
lication, or  no  publication.  Such  a  statute  can  be  regarded 
in  no  other  light  than  a  penal  one."  Moles  v.  Sprague,  Admr. 
9B.I.1,  Hill  v.  Frazier,  26  Pa.  St.  320,  and  Steam  Engine 
Co.  v.  Hubbard,  101  U.  S.  (11  Otto,)  188,  were  decided  upon 
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a  like  principle.     See,  also,  Thompson's  Liability  of  Stock- 
holders, 84. 

It  would  seem  still  more  evident  that  in  case  of  stockhold- 
ers in  companies  organized  under  special  charters,  who  had 
fully  paid  for  their  stock  before  July  1,  1869,  the  liability 
imposed  by  section  16  could  not  be  a  primary  liability. 
In  Gulliver  v.  Roelle,  100  111.  154,  we  held  such  stockholders 
were  brought  under  the  general  law  by  the  19th  section 
thereof,  and  after  referring  to  the  19th  and  21st  sections,  we 
said :  "Until  the  certificate  required  by  the  10th  section 
was  procured  and  recorded,  a  company  organized  under  the 
act  is  not  authorized  to  transact  business,  and  when  compa- 
nies specially  organized  were  brought  under  the  provisions  of 
the  general  law,  it  devolved  on  them  to  procure  a  similar 
certificate,  and  record  the  same,  to  authorize  them  to  con- 
tinue in  business,  and  to  relieve  the  shareholders  of  the  lia- 
bility imposed  by  the  16th  section."  And  in  Weiclenger  v. 
Spruance,  101  111.  285,  we  said,  after  quoting  the  16th  sec- 
tion :  "The  object  of  this  was,  unmistakably,  to  compel  such 
companies,  before  proceeding  further,  to  have  their  entire 
capital  paid  in.  *  *  *  It  is,  in  effect,  therefore,  saying 
to  old  companies  whose  capital  is  not  all  paid  in :  'Proceed 
no  further.  Stop  right  here  until  all  your  capital  stock  is 
paid  in;  and  if  you  shall  disregard  this  mandate,  your 
trustees  and  corporators  shall  be  liable  for  all  debts  or 
responsibilities  you  shall  hereafter  create.'  This  is  but  the 
imposition  of  a  penalty."  And  again,  in  answer  to  the 
objection  that  such  a  liability  impaired  the  obligation  of 
the  contract  of  subscription  of  the  stockholder,  we  said : 
"The  liability  upon  the  stockholder  is  not  because  he  made  a 
contract,  which  he  has  performed,  to  take  and  pay  for  so 
much  stock,  but  because  he,  as  a  member  of  the  corporation, 
and,  therefore,  a  responsible  agent  in  controlling  and  causing 
to  be  executed  the  corporate  powers  and  functions,  has 
allowed  to  be  done,  or  failed  to  prevent  the  doing  of,  that 
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which  the  law  prohibited.  As  a  punishment  for  the  wrong 
he  is  responsible  for,  he  is  made  liable  to  those  injured 
thereby  to  the  extent  of  his  interest  in  the  corporation,  and 
of  his  agency  presumed  therefrom  in  causing  or  permitting 
the  injury."  As  we  have  before  seen,  there  is  a  slight  inac- 
curacy in  the  expression  here,  although  we  still  think  the 
main  idea  is  entirely  correct.  The  liability  is  not,  in  fact,  to 
those  alone  who  are  injured,  but  exists  equally  where  no 
actual  injury  has  been  done,  as,  for  instance,  where  the  cor- 
poration is  abundantly  able  to  pay  all  its  debts ;  but  the  lia- 
bility is  for  a  wrong  done  to  the  public  which,  presumably, 
to  some  extent,  is  a  wrong,  also,  to  every  creditor. 

In  our  opinion,  counsel  are  entirely  mistaken  in  saying 
"the  statute  does  not  prescribe  some  ^new  duty,  or  forbid 
some  wrongful  act,  and  declare  this  liability  as  a  penalty." 
It  forbids  the  wrongful  act  of  proceeding  with  business  and 
issuing  policies  when  the  capital  stock  is  not  all  paid  in  and 
the  certificates  required  by  the  10th  section  are  not  filed, 
and  declares  this  liability  in  consequence  of — in  other  words, 
as  a  punishment  for — that  wrongful  act.  We  repeat,  the 
liability  is  because  of  the  wrong, — i.  e.,  the  failure  to  perform 
the  duties  enjoined  by  the  statute,  and  not  upon  the  contract 
of  subscription. 

Precisely  the  same  question  was  before  us  in  Gridley  et  al. 
v.  Barnes  et  al.  ante,  211,  and  we  there  reached  the  same 
conclusion  we  have  reached  here  ;  and  the  question  was  again 
carefully  considered  on  petition  for  rehearing  in  that  case,  in 
connection  with  the  arguments  in  the  present  case. 

We  see  no  cause  to  disturb  the  judgments  below,  and  they 

will  therefore  be  affirmed. 

Judgments  affirmed. 
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James  E.  Lockie 

v. 

The  Mutual  Union  Telegraph  Company. 

Filed  at  Ottawa  June  21,  1882. 

1.  Eminent  domain — rights  acquired  by  condemnation  for  telegraph 
purposes.  A  telegraph  company,  by  a  judgment  condemning  land  for  its 
use  under  the  Eminent  Domain  act,  does  not  acquire  the  fee  to  the  land,  or 
the  right  to  use  it  for  any  other  purpose  than  to  erect  telegraph  poles  and 
suspend  wires  upon  them,  and  maintain  and  repair  the  same,  and  use  the 
structure  for  telegraph  purposes.  This,  of  course,  gives  the  company  the 
right,  at  all  times,  when  necessary  to  construct  or  to  repair  the  line,  to  enter 
upon  the  strip  condemned,  doing  as  little  damage  as  possible.  The  company 
can  not  cultivate  such  strip,  or  take  exclusive  possession  of  it,  or  enjoy  it 
for  any  other  purpose.  The  only  exclusive  right  of  occupancy  the  com- 
pany acquires  is  the  ground  occupied  by  the  poles  erected  for  telegraph  pur- 
poses. 

2.  Same — width  of  strip  that  may  be  acquired.  The  statute  does  not 
designate  the  width  of  the  strip  of  land  that  may  be  condemned  for  telegraph 
purposes,  but  only  authorizes  such  companies  to  acquire  such  an  amount  of 
land  as  may  be  necessary;  and  where  only  one  line  of  poles  is  specified  in 
the  petition,  and  the  evidence  does  not  show  that  a  half  a  rod  in  width  is  an 
unreasonable  amount  of  land,  the  judgment  condemning  that  much  of  the 
land  will  be  sustained,  and  will  be  construed  to  authorize  the  erection  of  but 
one  set  of  poles. 

Appeal  from  the  County  Court  of  Livingston  county;  the 
Hon.  Eobert  E.  Wallace,  Judge,  presiding. 

This  was  a  proceeding  instituted  by  the  telegraph  company 
under  chapters  47,  entitled  "Eminent  Domain,"  and  134, 
entitled  "Telegraph  Companies,"  of  the  Eevised  Statutes  of 
1874,  by  petition  to  the  county  court  of  Kankakee  county, 
and  change  of  venue  to  Livingston,  where  a  trial  was  had, 
with  a  jury,  a  verdict  rendered,  and  judgment  for  $50,  and 
an  appeal  taken  to  this  court  by  Lockie,  the  defendant  land 
owner.  It  seems  the  strip  of  land,  eight  and  one-quarter 
feet  wide,  sought  to  be  condemned,  lies  along  the  right  of 

26—103  III. 
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way  of  the  Illinois  Central  Eailroad  Company.  Appellant 
holds  the  view  that  the  condemnation  of  this  strip  for  the 
use  of  the  telegraph  company  will  render  it  necessary  to 
erect  and  maintain  a  fence  along  the  line  of  this  new  right 
of  way,  and  that  the  expense  thus  to  be  incurred  will  devolve 
on  the  land  owner.  Appellant  contends  that  the  matter  of 
that  expense  was  not  properly  considered  on  the  trial  below. 

Mr.  William  Potter,  and  Mr.  0.  G.  Bartlett,  for  the 
appellant. 

Mr.  H.  K.  Wheeler,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  question  turns  on  the  true  construction  of  the  Eminent 
Domain  statute.  What  right  does  the  telegraph  company 
acquire  by  the  judgment  of  condemnation  ?  It  surely  was  not 
intended  that  it  should  be  the  fee  to  the  land  condemned.  The 
language  of  the  act  does  not  require  or  sanction  such  a  con- 
struction, and  to  so  hold  would  violate  the  manifest  intention 
of  the  legislature.  Nor  can  it  be  fairly  held  that  it  confers  the 
right  to  use  it  for  any  other  purpose  than  that  for  which  it 
is  condemned.  Thl  company  can  not  cultivate  or  take  exclu- 
sive possession  of  it,  or  enjoy  it  for  any  other  purpose  than 
to  erect  telegraph  poles  and  suspend  wires  upon  them,  and 
maintain  and  repair  the  same,  and  to  use  the  structure  for 
telegraph  purposes,  and  this  is  all  the  petition  asks  or  the 
statute  authorizes.  This,  of  course,  gives  the  company  the 
right,  at  all  times,  when  necessary  to  construct  or  to  repair 
the  line,  to  enter  upon  the  strip  condemned,  doing  as  little 
damage  as  possible.  By  designating  the  width  of  the  strip 
in  the  condemnation  proceedings  the  company  acquires  no 
right  to  exclude  the  owner  of  the  soil  from  the  use  of  the 
land.  That  remains  as  it  was  before,  except  the  company 
has  acquired  an  easement  on  the  strip  condemned  to  so  enter 
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for  the  purpose  of  erecting  and  repairing  the  line.  The  only 
exclusive  right  of  occupancy  the  company  acquires  by  such 
a  proceeding  is  the  ground  occupied  by  the  poles  erected  for 
telegraph  purposes.  These  are  the  rights  intended  to  be 
conferred  by  the  law,  and  are  all  that  were  or  can  be  acquired 
under  it,  and  the  judgment  in  this  case  conferred  no  more. 

It  therefore  does  not  become  necessary  for  the  appellant 
to  erect  a  fence  to  separate  this  strip  from  the  remainder  of 
his  land.  Nor  does  it  appear  from  the  evidence  that  a  half 
of  a  rod  in  width  is  an  unreasonable  amount  of  land  over 
which  a  telegraph  company  may  acquire  the  right  to  erect 
and  repair  its  line.  The  statute  only  authorizes  such  com- 
panies to  acquire  such  an  amount  as  is  necessary.  Nor  does 
the  petition  specify  the  erection  of  more  than  one  set  of  poles, 
and  the  judgment  will  not  be  construed  to  authorize  more. 

In  this  view  of  the  case  we  are  unable  to  perceive  any  error 
in  the  judgment,  and  it  must  be  affirmed. 

Judgment  affirmed. 


Peter  W.  Field  et  al. 

v.  , 

Eric  E.  Anderson. 

Filed  at  Ottawa  June  21,  1882. 

1.  Teespass — levy  and  sale  under  execution — effect  of  subsequent  re- 
versal of  the  judgment.  Where  an  execution,  fair  on  its  face,  is  issued  on  a 
judgment  of  a  court  of  general  jurisdiction  having  jurisdiction  of  the  subject 
matter  and  of  the  parties,  and  levied  on  a  stock  of  goods  which  are  sold  to  a 
third  party  by  the  officer,  the  plaintiff  in  the  execution  will  not  be  liable  in 
trespass,  notwithstanding  such  judgment  may  have  been  reversed  after  the 
levy  and  sale,  for  error.  The  acts  being  lawful  when  done,  can  not  be  made 
tortious  by  a  reversal  of  the  judgment. 

2.  Eeveesal  oe  judgment — right  of  restitution.  After  the  reversal  of 
a  judgment,  the  prevailing  party  is  entitled  to  restitution  of  the  money 
received  under  the  judgment.     He  may  recover  the  money  collected  on  it  by 
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levy  and  sale  to  a  third  party,  as  so  much  money  had  and  received  to  his  use, 
but  there  is  no  liability  as  for  a  trespass  for  goods  seized  and  sold  prior  to 
the  reversal,  under  an  execution  issued  upon  the  judgment. 

3.  Appeal  from  Appellate  Court — the  record  alone  will  be  considered. 
This  court,  on  error  or  appeal,  will  not  notice  any  proceedings  had  in  the 
Appellate  Court  in  a  different  case,  which  are  not  presented  in  the  transcript 
of  the  record  before  it,  to  see  on  what  grounds  that  court  reversed  a  judg- 
ment, nor  can  it  look  to  the  report  of  such  case  in  that  court,  where  the 
record  shows  nothing  as  to  such  report. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  John  G.  Bogers,  Judge,  presiding. 

Mr.  D.  Blackman,  for  the  appellants : 

Trespass  is  not  sustainable  whenever  the  injury  is  occa- 
sioned by  regular  process  of  a  court  of  competent  jurisdic- 
tion.    Bassett  v.  Bratton,  86  111.  155. 

And  where  the  judgment  is  reversed  after  the  sale  of 
defendant's  property,  he  may  recover  the  money  as  so  much 
money  had  and  received  to  his  use.  McJilton  v.  Love,  13 
111.  494. 

Beyond  this  it  imposed  no  liability.  Camp  v.  Morgan,  21 
111.  257 ;  Clayes  v.  White,  83  id.  540. 

To  make  him  liable  there  must  be  a  defect  of  jurisdiction. 
Johnson  v.  Von  Kettler,  66  111.  63 ;  Johnson  v.  Maxon,  23 
Mich.  129;  Clark  v.  Pinney,  6  Cow.  300;  Langley  v.  Warren, 
3  N.  Y.  327 ;  Scholey  v.  Halsey,  72  id.  578  ;  Magee  v.  Kellogg, 
24  Wend.  32 ;  Cummings  v.  Noyes,  10  Mass.  433 ;  Delano  v. 
Wilde,  11  Gray,  17;  Raun  v.  Reynolds,  18  Cal.  275;  Galpin 
v.  Page,  18  Wall.  375. 

The  judgment  prior  to  the  reversal  is  a  sufficient  justifica- 
tion to  the  plaintiff  for  all  acts  done  in  enforcing  it.  Free- 
man on  Judgments,  sec.  482. 

The  reversal  of  a  judgment  can  not  have  a  retrospective 
effect,  and  make  void  that  which  was  lawful  when  done. 
Bank  of  the  United  States  v.  Bank  of  Washington,  8  Pet.  19. 
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For,  as  a  general  rule,  there  is  no  trespass  by  relation. 
Cooley  on  Torts,  96 ;  Bacon  v.  Kimmel,  14  Mich.  207. 

When  no  trespass  is  committed  by  the  officer  serving  the 
execution,  the  plaintiff  directing  is  not  liable.  Wing  v. 
Hussey,  71  Maine,  185;  Johnson  v.  Von  Kettler,  66  111.  63; 
Develing  v.  Walton,  83  id.  390. 

The  execution  was  never  quashed,  vacated,  set  aside  or 
superseded,  as  illegally,  unduly  or  irregularly  sued  out.  A 
party  is  liable  for  suing  out  irregular  process,  not  for  the 
errors  in  the  judgment.     Hayden  v.  Sliedd,  11  Mass.  502. 

Messrs.  Hutchinson  &  Partridge,  for  the  appellee : 

Process  which  has  been  set  aside  as  void  or  irregular,  is  no 
justification  for  acts  done  under  it,  to  the  party  who  sues  it 
out.  Parsons  v.  Lloyd,  2  W.  Bl.  846 ;  Barker  v.  Braham,  2 
id.  868 ;  Bates  v.  Pilling,  6  B.  &  C.  39 ;  Collett  v.  Foster,  2 
H.  &  N.  355 ;  Codrington  v.  Lloyd,  8  A.  &  E.  677;  Wooley  v. 
Clarke,  5  Barn.  &  Aid.  746 ;  Wehle  v.  Butler,  43  How.  5  ; 
Lyon  v.  Yates,  52  Barb.  237;   Kerr  v.  Mount,  28  N.  Y.  659. 

The  judgment  and  execution  under  which  appellants  sought 
to  justify,  had  been  set  aside  and  vacated  before  the  begin- 
ning of  this  suit,  as  void,  on  account  of  irregularity  in  the 
entry  of  said  judgment.    Anderson  v.  Field  et  al.  6  Bradw.  307. 

Trespass  is  a  proper  remedy  to  recover  damage  clone  to  the 
plaintiff  by  a  void  or  irregular  judgment  or  writ,  which  has 
been  set  aside  for  that  cause  before  the  beginning  of  the  tres- 
pass suit.  We  cite  cases  ante  under  our  first  point,  and  also 
Lorimer  v.  Lule,  1  Chitty,  134;  Tidd's  Practice,  568,  1032; 
2  Addison  on  Torts,  sec.  831. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass,  brought  to  recover  dam- 
ages for  breaking  and  entering  into  the  store  of  the  plaintiff 
and  taking  and  converting  his  goods,  wherein  the  plaintiff 
recovered,  and  the  defendants  appealed. 
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We  find  nothing  in  this  record  to  authorize  the  mainten- 
ance of  this  action  of  trespass.  It  is  the  case  of  a  seizure 
and  sale  of  goods  under  execution,  the  sale  being  to  a  third 
person,  the  subsequent  reversal  on  appeal  of  the  judgment 
upon  which  the  execution  issued,  and  this  suit,  afterwards 
brought  by  the  defendant  against  the  plaintiffs  in  the  execu- 
tion, for  the  breaking  and  entering  into  premises  and  making 
such  seizure  and  sale.  The  judgment  under  which  the  goods 
were  taken  was  rendered  by  the  Superior  Court  of  Cook 
county  on  cognovit,  and  the  reversal  was  by  the  Appellate 
Court  for  the  First  District,  on  appeal.  The  judgment  was 
in  due  form  of  law,  by  a  court  of  general  jurisdiction  having 
jurisdiction  of  the  subject  matter  and  of  the  person  of  the 
defendant,  by  the  cognovit  of  his  attorney,  and  the  execution 
was  fair  and  regular  on  its  face,  the  sale  under  execution 
being  to  third  persons, — innocent  purchasers, — and  the  judg- 
ment not  reversed  until  some  six  months  afterward,  for  errqr. 
Such  is  the  case  which  the  record  presents,  and  under  such 
circumstances  the  law  is  well  settled  that  trespass  does  not 
lie  against  the  plaintiffs  in  execution.  The  acts  were  lawful 
when  done,  being  under  and  by  virtue  of  regular  process  of  a 
court  of  competent  jurisdiction.  The  reversal  of  the  judg- 
ment did  not  have  a  retroactive  effect,  and  make  tortious 
that  which,  when  done,  was  lawful.  The  judgment  prior  to 
the  reversal  was  a  sufficient  justification  to  the  plaintiffs 
therein  for  all  acts  done  in  enforcing  it,  for  an  erroneous 
judgment  is  the  act  of  the  court.  After  a  reversal  the 
defendant  is  entitled  to  restitution  from  the  plaintiff  of  all 
obtained  under  the  judgment.  He  may  recover  the  money 
collected  upon  it  as  so  much  money  had  and  received  to  his 
use,  but  there  is  no  liability  of  the  plaintiff  as  for  a  trespass 
for  the  goods  seized  and  sold  under  the  execution.  Freeman 
on  Judgments,  sec.  482 ;  Bank  of  the  United  States  v.  Bank 
of  Washington,  6  Pet.  8 ;  McJilton  v.  Love,  13  111.  494 ;  Camp 
v.  Morgan,  21  id.  257;  Bassett  v.  Bratton,  86  id.  155. 
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It  was  said  by  Cowen,  J.,  in  Clark  v.  Pinney,  6  Cow.  300 : 
"Trespass  surely  would  not  lie  for  collecting  the  amount  of  a 
judgment  which  was  merely  erroneous."  The  answer  made 
for  appellee  is,  that  trespass  is  a  proper  remedy  to  recover 
damage  done  to  the  plaintiff  under  a  void  or  irregular  judg- 
ment or  writ  which  has  been  set  aside  for  that  cause,  and 
the  averment  is  made  that  the  judgment  was  set  aside  by  the 
Appellate  Court  because,  among  other  reasons,  it  was  entered 
by  the  mere  unauthorized  act  of  the  clerk  of  the  Superior 
Court,  in  term  time,  without  any  judgment  having  been  ren- 
dered by  said  court.  Surely  nothing  of  this  appears  by  this 
record.  The  record  shows  a  regularly  entered  judgment  by 
the  Superior  Court,  on  appearance  of  the  respective  parties 
by  their  attorneys,  and  shows  no  motion  in  that  court  to  set 
aside  the  judgment.  All  it  shows  of  the  action  of  the  Appel- 
late Court  is,  the  mere  judgment  of  reversal  for  manifest 
error  appearing,  and  the  remanding  order.  No  other  reason 
for  the  reversal  appears  than  that  it  was  for  manifest  error. 
All  that  the  record  shows  is  a  reversal  for  error,  with  no  inti- 
mation wherein  the  error  consisted. 

We  are  referred  to  the  report  of  the  case  in  6  Bradw.  307, 
of  the  Appellate  Court  Eeports,  as  giving  the  reasons  for  the 
reversal.  That  is  entirely  outside  of  this  record,  the  record 
showing  nothing  whatever  as  to  that  report. 

It  follows  that  upon  the  showing  by  this  record  there  was 
error  in  the  giving  and  refusing  of  instructions  based  upon 
the  theory  that  the  judgment  and  execution  were  no  justifica- 
tion. 

The  judgment  of  the  Appellate  Court  is  reversed,  and  the 

cause  remanded. 

Judgment  reversed. 
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Joseph  Boyd 

v. 

The  Town  of  Farm  Eidge. 

Filed  at  Ottawa  June  21,  1882. 

Highway — penalty  for  continuing  partial  obstruction  after  notice.  The 
building  of  a  fence  upon  a  road,  whether  across  the  same  or  longitudinally 
with  the  road,  is  an  obstruction  thereof,  within  the  meaning  of  section  58  of 
the  Koad  law  of  1874,  and  the  person  so  obstructing  is  liable  to  the  statutory 
penalty  for  suffering  such  fence  to  remain  upon  the  road  after  being  ordered 
to  remove  the  same  by  the  highway  commissioners,  although  the  penalty  for 
the  original  obstruction  may  be  barred  by  the  Statute  of  Limitations. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  La  Salle  county ;  the  Hon.  George  W.  Stipp,  Judge,  pre- 
siding. 

Messrs.  Blanchard  &  Blanchard,  for  the  appellant. 

Messrs.  Mayo  &  Widmer,  for  the  appellee. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  a  prosecution  against  Joseph  Boyd,  the  appellant, 
for  neglecting  and  refusing  to  remove  a  fence  huilt  by  him 
upon  a  public  highway,  after  having  been  notified  to  do  so 
by  the  proper  authorities,  as  required  by  law.  His  liability 
for  the  original  obstruction  of  the  highway  is  barred  by  the 
Statute  of  Limitations,  and  it  is  claimed  by  his  counsel  the 
statutory  liability  for  permitting  an  obstruction  to  remain 
after  an  order  by  the  commissioners  of  highways  to  remove 
the  same,  has  no  application  to  a  case  like  this,  and  this  is 
really  the  only  question  in  the  case. 

Section  58  of  the  Eoad  and  Bridge  law  provides :  "If  any 
person  shall  injure  or  obstruct  a  public  road  by  falling  a  tree 
or  trees  in,  upon  or  across  the  same,  or  by  placing  or  leaving 
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any  other  obstruction  thereon,  or  by  encroaching  upon  the 
same  with  any  fence,  or  by  plowing  or  digging  any  ditch  or 
other  opening  thereon,  or  by  turning  a  current  of  water  so  as 
to  saturate  or  wash  the  same,  or  shall  leave  the  cuttings  of 
any  hedge  thereon  for  more  than  five  days,  he  shall  forfeit  for 
every  such  offence  a  sum  not  less  than  three  dollars  nor  more 
than  ten  dollars,  and  in  case  of  placing  any  obstruction  on 
the  highway,  an  additional  sum  of  not  exceeding  three  dollars 
per  day  for  every  day  he  shall  suffer  such  obstruction  to 
remain  after  he  has  been  ordered  to  remove  the  same  by  any 
of  the  commissioners  of  highways,  complaint  to  be  made  by 
any  person  feeling  himself  aggrieved."  (Laws  1874,  p.  921, 
Cothrans'  Stat.  p.  1318,  Session  Laws  1877.) 

It  is  contended  by  counsel  for  appellant,  that  where  a  fence 
is  constructed  along  a  public  highway,  leaving  a  considerable 
portion  of  it  unobstructed,  as  was  the  case  here,  it  is,  in  the 
language  of  the  statute,  a  mere  encroachment,  and  not  an 
obstruction,  and  hence  it  is  concluded  that  appellant  is  not 
obnoxious  to  the  additional  penalty  for  permitting  an  obstruc- 
tion to  remain  after  notice  by  the  commissioners  of  highways 
to  remove  it.  As  we  understand  counsel,  it  is  conceded  if 
appellant  had  built  the  fence  across  the  road  so  as  to  obstruct 
travel  altogether,  he  might  properly  have  been  convicted  for 
neglecting  to  remove  an  obstruction,  but  that  inasmuch  as 
the  fence  only  occupied  a  part  of  the  road,  and  did  not 
entirely  obstruct  travel,  although  it  extended  longitudinally 
over  the  road  its  entire  length,  it  is  claimed  no  liability 
attached  for  refusing  to  remove  the  fence  after  notice,  on  the 
ground  it  was  a  mere  encroachment,  and  not  an  obstruction. 
We  do  not  think  this  is  a  proper  construction  of  the  act.  To 
hold  so  would  be  to  make  the  liability  of  the  accused  depend, 
in  every  case  of  this  kind,  upon  the  direction  or  course  of 
the  fence  with  respect  to  the  road,  or  upon  whether  its  con- 
struction caused  a  total  or  partial  obstruction  of  the  highway, 
and  we  can  not  believe  the  legislature  ever  intended  the  guilt 
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or  innocence  of  one  prosecuted  under  the  statute  should  be 
made  to  depend  upon  matters  so  inconsequential  as  these. 
The  object  of  the  act  was  to  prevent  all  obstructions  of  high- 
ways, whether  total  or  partial,  and  in  specifically  pointing  out 
such  as  might  be  caused  by  the  building  of  fences,  it  was  to 
the  legislature  a  matter  of  total  indifference  whether  they 
might  happen  to  be  built  along  or  across  the  highway,  for  in 
either  case  there  would  be  an  obstruction,  and  the  failure 
to  remove  it,  after  notice,  would  render  the  party  placing 
it  there  liable. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


The  St.  Louis  Bridge  Company 

v. 

Edward  P.  Curtis  et  al. 

Filed  at  ML  Vernon  June  21,  1882. 

1.  Description—  of  property  conveyed  by  deed.  It  is  a  rule  of  uniform 
application  that  to  pass  a  thing  granted  it  must  be  embraced  in  a  general  or 
specific  description,  and  the  description  must  be  such  as  to  distinguish  it 
from  all  other  things.  The  property  may  be  identified  by  extraneous  evi- 
dence, but  the  description  in  the  grant  can  not  be  enlarged  or  restricted  by 
such  evidence.  "Where  there  is  a  general  and  a  specific  description,  the  latter 
must  control. 

2.  Effect  must  be  given  to  a  deed  according  to  the  intention  of  the  parties, 
as  ascertained  from  the  language  they  have  used;  but  it  is  a  well  established 
rule  of  construction  that  when  the  description  of  the  property  intended  to  be 
conveyed  includes  several  particulars,  all  of  which  are  necessary  to  ascertain 
the  land  to  be  conveyed,  no  land  will  pass  except  such  as  will  agree  with  the 
description  in  every  particular. 

3.  Thus,  where  a  deed  describes  the  premises  conveyed  as  a  certain  bridge, 
by  its  name,  then  in  course  of  construction,  together  with  the  approaches 
thereto  on  both  sides  of  the  river,  and  being  a  strip  fifty  feet  in  width, 
describing  such  strip,  together  with  all  franchises  and  privileges  held  by  the 
grantor  company  by  its  charter,  the  grant  will  be  confined  to  the  bridge  itself, 
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the  approaches  thereto,  and  the  company's  franchises  and  privileges,  and  all 
other  property  owned  by  the  grantor  will  be  excluded,  and  will  not  pass. 

4.  A  deed  of  trust  by  a  bridge  company  described  the  property  conveyed 
as  the  bridge  named,  "and  also  all  and  singular  such  pieces  or  parcels  of  land 
occupied  by  the  railway  track,  culverts,  bridges,  trestles  and  other  structures 
thereon,  of  such  bridge  company,  as  now  are  or  hereafter  shall  be  acquired 
by  said  party  of  the  first  part,  for  the  purpose  of  laying  thereon  railway  tracks, 
to  connect  or  make  junction  between  the  railway  tracks  on  said  bridge  and 
the  railway  track  or  tracks  of  any  other  corporation  or  corporations,  person 
or  persons,  in  or  about  East  St.  Louis,  together  with  all  and  singular  the 
tenements,  hereditaments  and  appurtenances  to  several  lots,  strips,  pieces 
and  parcels  of  land  belonging  or  of  right  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues  and  profits  thereof; 
and  also  all  rights  of  way,  easements,  licenses  and  claims  to  or  for  the  use 
and  occupation  of  the  same,  and  also  all  the  estate,  right,  title,  interest,  prop- 
erty, possession,  claims  and  demand  whatsoever,  as  well  in  law  as  in  equity, 
of  the  said  party  of  the  first  part,  of,  in  and  to  the  above  described  premises, 
and  every  part  and  parcel  thereof,  with  the  appurtenances:"  Held,  that  this 
description  did  not  embrace  land  and  lots  of  the  bridge  company  not  at  the 
time  or  since  occupied  for  the  purposes  named  in  the  deed,  or  appropriated 
to  such  purposes  then  or  since. 

5.  Same — words  "tenements,  hereditaments  and  appurtenances."  In 
such  a  conveyance  the  words  "tenements,  hereditaments  and  appurtenances," 
apply  to  the  property  previously  described,  and  not  to  property  not  before 
enumerated,  and  the  same  is  true  of  the  reversions,  remainders,  rents,  issues 
and  profits,  which  words  are  expressly  confined  to  the  property  before 
described. 

6.  Same — what  passes  as  an  appurtenance.  One  piece  of  land  held  in 
fee,  or  by  a  lesser  title,  can  not  be  appurtenant  to  another  tract.  Nothing- 
can  properly  be  appendant  or  appurtenant  to  anything,  unless  the  principal 
or  superior  thing  be  of  perpetual  subsistence  and  continuance.  An  incorpo- 
real hereditament  or  an  easement  may  be  an  appurtenance,  and  pass  as  such 
by  a  grant  of  the  principal  to  which  it  is  appurtenant. 

7.  Easement — ivhat  constitutes.  An  easement  can  only  consist  of  the 
privilege  upon  or  in  the  land  of  another,  such  as  a  right  of  way  and  the  like. 
From  its  nature  a  person  can  never  have  an  easement  in  his  own  land. 

8.  Grant—  of  franchise,  does  not  carry  tangible  property.  The  tangi- 
ble property  of  a  corporation  does  not  pass  as  an  incident  or  accession  on 
the  sale  of  the  franchise. 

Appeal  from  the  Circuit  Court  of  St.   Clair  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 
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Messrs.  G.  &  G.  A.  Koeenee,  for  the  appellant : 

The  first  three  parcels  of  land  in  question  were  acquired 
by  the  old  bridge  company  in  1869,  by  condemnation,  they 
being  assessed  at  $28,975.  The  condemnation  proceedings 
being  had  previous  to  the  constitution  of  1870,  were  governed 
by  the  law  then  in  force.  Peoria  and  Rock  Island  R.  R.  Co. 
v.  Bickett,  62  111.  332 ;  Emerson  v.  W.  U.  R.  R.  Co.  75  id. 
176. 

Under  the  law  then  in  force  an  absolute  fee  passed  on  pay- 
ment of  the  damages  assessed.  Act  1852,  sec.  1 ;  Gross' 
Stat.  p.  661,  sec.  13. 

The  mortgages  of  1870  and  1871,  in  terms,  both  covered 
future  acquisitions  of  the  company.  The  new  acquisition 
can  be  an  easement  as  well  as  a  fee, — an  incorporeal  right, 
appurtenant  to  the  principal  thing,  as  well  as  an  addition  to 
it,  or  an  enlargement  of  it.  Williams  v.  Neiv  Jersey  Southern 
R.  R.  Co.  29  N.  J.  Eq.  311 ;  Stevens  v.  Watson,  4  Abbott, 
(N.  Y.)  303. 

That  land  and  buildings  may  pass  as  appurtenances  to 
other  land,  when  necessary  to  the  enjoyment  of  the  principal 
land,  see  2  Washburn  on  Keal  Estate,  sec.  626,  subdivision 
36,  (2d  ed.)  p.  66S,  and  authorities  there  cited  in  note  4; 
Smoking  Valley. R.  R.  Co.  v.  Livermore,  47  Pa.  St.  465. 

A  railway  company  having  statutory  authority  to  take  land 
by  condemnation  for  the  purposes  of  their  undertaking,  may 
take  sufficient  to  provide  for  future  requirements  which  may 
be  reasonably  contemplated.  And  the  fact  that  a  portion  of 
the  land  so  taken  is  not  immediately  used  for  railway  pur- 
poses, but  is  let  on  lease,  is  not  conclusive  evidence  that 
such  portion  is  superfluous  land.  L.  K.  8  Exch.  294;  L.  K. 
2  H.  L.  27. 

It  does  not  matter  that  in  acquiring  the  land  the  bridge 
company  may  have  intended  to  devote  it  to  a  purpose  other 
than  that  to  which  in  fact  it  did  apply  it,  provided  that  both 
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are  corporate  purposes.  The  actual  use  for  any  corporate 
purpose  suffices.  Peoria  R.  R.  Co.  v.  Railroad  Co.  66  111. 
174. 

In  any  case,  the  right  of  the  complainant  to  an  easement 
upon  the  parcels  of  land  in  question  must  be  conceded.  An 
easement  would  pass  as  an  appurtenance.  Kuhlman  v. 
Hecht,  77  111.  570. 

The  covenants  contained  in  the  two  original  mortgages  and 
supplemental  deed,  respecting  future  acquisitions  and  further 
assurances,  passed  to  and  vested  in  the  plaintiff.  Phelps  v. 
Kellogg,  15  111.  131 ;  Dorsey  v.  St.  Louis,  Alton  and  Terre 
Haute  R.  R.  Co.  58  id.  65 ;  Sterling  Hydraulic  Co.  v.  Williams, 
66  id.  399. 

Messrs.  Wilderman  &  Hamill,  for  the  appellees : 

The  premises  in  question  did  not  pass  as  appurtenant  to 
the  bridge  and  the  lands  on  which  it  is  situated.  Land  can 
not  be  appurtenant  to  land,  or  pass  with  it  as  belonging  to  it. 
Gebhardt  v.  Reeves,  75  111.  301 ;  2  Washburn  on  Eeal  Prop. 
*626. 

When  a  tract  of  land  is  granted  by  an  accurate  descrip- 
tion, giving  it  a  definite  and  limited  boundary,  another  tract 
not  mentioned  in  the  deed  will  not  pass  as  appurtenant  to 
the  tract  thus  described.  Gebhardt  v.  Reeves,  supra;  Chicago 
v.  Rumsey,  87  111.  348  ;  Wilcoxon  v.  McGhee,  12. id.  381 ;  Har- 
ris v.  Elliott,  10  Pet.  54;  Jackson  v.  Hathaway,  15  Johns. 
454 ;  Leonard  v.  White,  7  Pick.  6 ;  Grant  v.  Chase,  17  Mass. 
443;  Parsons  v.  Johnson,  68  N.  Y.  62;  2  Washburn  on  Eeal 
Prop.  *626. 

The  terms  used  by  the  various  conveyances  to  Humphreys 
and  others,  trustees,  in  describing  the  tracts  and  parcels  of 
land  conveyed  by  the  various  conveyances,  are  restrictive, 
and  exclude  from  their  operation  the  lots  in  question,  and 
they  did  not  pass.  The  maxim,  falsa  demonstratio  non  nocet, 
has  no  application.     Griscom  v.  Evens,  40  N.  J.  L.  402  ;  Jack- 
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son  v.  Sill,  11  Johns.  201 ;  Homer  v.  Homer,  8  Ch.  Div.  758 
same  case,  25  Eng.  (Moak's  ed.)  660  ;  Broom's  Legal  Maxims 
*562,  *563,  *570;  Jackson  v.  Harder,  13  Johns.  531;  Jack 
son  v.  Clark,  7  id.  218 ;  Farmers'  Loan  and  Trust  Co.  v.  Com 
mercial  Bank,  11  "Wis.  207 ;    Dinsmore  v.  Racine   and  Miss 
R.  R.  Co.  12  Wis.  649 ;  Dennison  v.  Holliday,  38  E.  L.  &  Eq 
529;    Jones  on  Eailroad   Securities,   sec.   126;    Slingsby  v 
Grainger,  7  H.  L.  273 ;   West  v.  Lawday,   11   id.  375 ;  Pullin 
v.  Pidlin,  3  Bing.  47;  Doe  v.  Lyford,  4  M.  &  S.  550;  Hall  v. 
Combes,  Cro.  Eliz.   368 ;   Clay  v.  Barnaby,  2  Bolle's  Abr.  51 
Wilson  v.  Mount,  3  Ves.  Jr.  191 ;  Doe  v.  Bell,  8  D.  &  E.  579 
Roe  v.  Vernon,  5  East,   51 ;    Doe  v.  Parkin,    5  Taunt.  321 
Barnard  v.  Martin,  5  N.  H.  536;    ^4Z^?z  v.  Richards,  5  Pick. 
512;  Brown  v.  Saltonstall,  3  Mete.  423. 

The  tangible  property  and  franchise  do  not  constitute  and 
pass  as  an  entire  thing  by  a  grant  of  the  franchise.  Jones 
on  Eailroad  Securities,  sees.  124,  125,  126,  168 ;  Sangamon 
and  Morgan  R.  R.  Co.  v.  Morgan  Co.  14  111.  163 ;  Dinsmore 
v.  Racine  and  Miss.  R.  R.  Co.  12  Wis.  649 ;  Hunt  v.  Bullock, 
23  111.  320 ;   Titus  v.  Mabee,  25  id.  257. 

There  are  no  facts  shown  in  the  case  upon  which  to  predi- 
cate a  legal  or  equitable  claim  to  an  easement  in  the  prem- 
ises in  controversy.  Morrison  v.  King,  62  111.  30  ;  Goddard  on 
Easements,  pp.  121-127;  Parsons  v.  Johnson,  68  N.  Y.  62; 
Butterworth  v.  Crawford,  46  N.  Y.  353  ;  Grant  v.  Chase,  17 
Mass.  443;  Johnson  v.  Jordan,  2  Mete.  234;  Fetters  v. 
Humphreys,  19  N.  J.  Eq.  471 ;  Barns  v.  Loach,  4  Q.  B.  494; 
29  Eng.  B.  (Moak's  ed.)  35. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  filed  by  appellant,  to  enjoin  a  sale  of  cer- 
tain real  estate  situated  in  East  St.  Louis,  under  a  deed  of 
trust,  and  to  have  it  declared  a  cloud  on  complainant's  title. 

The  material  facts  of  the  case  are,  that  the  Illinois  and 
St.  Louis  Bridge  Company,  after  it  had  commenced  erecting 
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the  bridge,  issued  its  bonds  for  money  borrowed,  and  gave  a 
deed  of  trust  on  the  bridge  and  its  approaches,  right  of  way, 
etc.,  to  secure  the  same.  It,  however,  did  not  embrace  the 
property  involved  in  this  controversy.  Afterward,  to  secure 
another  loan,  the  company  executed  another  trust  deed  on 
the  same  property.  On  the  2d  day  of  February,  1874,  the 
company  made  a  supplemental  deed  of  trust  to  better  secure 
the  payment  of  the  bonds,  and  to  effectuate  the  purposes  of 
the  prior  deeds  of  trust.  This  deed  described  the  bridge  and 
property  embraced  in  the  prior  deeds,  and  included  several 
other  lots  of  ground  particularly  described,  but  it  does  not  in 
terms  embrace  the  property  involved  in  this  case.  It  con- 
tained a  full  description  of  the  property  named,  and  a  cove- 
nant for  further  assurance.  In  the  month  of  October,  1874, 
the  bridge  company,  being  indebted  to  the  National  Bank  of 
Missouri  in  the  sum  of  $52,548.83,  executed  a  deed  of  trust 
to  one  Curtis,  and  conveyed  to  him  the  property  in  contro- 
versy, to  secure  its  payment.  The  bank  afterwards  became 
insolvent,  and  its  affairs  were  placed  in  the  hands  of  defend- 
ant Johnson,  as  receiver,  and  the  debt  the  deed  of  trust  was 
given  to  secure  not  having  been  paid,  Curtis,  at  the  request 
of  Johnson,  advertised  the  property  for  sale,  in  pursuance  of 
the  powers  contained  in  the  trust  deed,  and  complainant, 
claiming  to  have  acquired  the  title  and  to  be  the  owner,  filed 
this  bill  to  enjoin  the  sale,  and  to  have  the  claim  of  appellee 
thereto  declared  invalid,  and  removed  .as  a  cloud  on  its  title, 
and  to  have  it  quieted.  The  Illinois  and  St.  Louis  Bridge 
Company  having  failed  to  pay  the  bonds  secured  by  the  trust 
deeds,  proceedings  were  instituted,  and  by  a  decree  of  court 
they  were  foreclosed,  and  the  property  sold,  and  purchased 
by  one  A.  J.  Thomas ;  and  he,  on  the  9th  day  of  March, 
1879,  conveyed  the  same  to  complainant,  and  it  has  been 
and  now  is  in  possession  of  the  property  thus  sold.  Defend- 
ants answered,  and  on  the  hearing  evidence  was  heard,  and 
the  court  dissolved  the  injunction  and  dismissed  the  bill, 
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and    from    that   decree  complainant    appeals   and   urges   a 
reversal. 

These  facts  present  the  question  whether  appellant  is  the 
owner  of  the  lots  described  in  the  bill.  It  is  claimed  on  the 
one  side  that  it  is,  and  denied  on  the  other.  If  the  com- 
pany holds  title,  it  is  through  the  deeds  of  trust  and  the 
master's  sale  under  the  decree  of  foreclosure,  as  title  is 
claimed  from  no  other  source.  It  is  not  claimed  that  this 
property  is  described  in  the  deeds  of  trust  given  to  secure  the 
bonds,  by  metes  and  bounds,  by  numbers,  or  by  any  other 
specific  designation,  but  it  is  claimed  that  the  description, 
especially  in  the  supplemental  deed,  is  sufficiently  broad  and 
comprehensive  to  embrace  them,  and,  being  so,  the  title 
passed  to  complainant.  It  is  a  rule  of  uniform  application 
that  to  pass  a  thing  granted  it  must  be  embraced  in  a  gen- 
eral or  specific  description,  and  the  description  must  be  such 
as  to  distinguish  it  from  all  other  things ;  but  in  identifying 
the  property  granted,  it  may  be  shown  by  extraneous  evi- 
dence, but  the  description  in  the  grant  can  not  be  enlarged 
or  restricted  by  such  evidence.  When,  as  is  generally  true, 
there  is  a  general  and  a  specific  description,  the  special 
description  must  control.  When  it  is  said  in  the  deed  that 
a  grantor  conveys  a  quarter  section  of  land  situated  in  a 
county  and  township  named,  this  is  the  general  description ; 
but  if  taken  alone  it  passes  nothing,  because  there  are  many 
tracts  within  the  boundaries  named  that  would  fully  answer 
the  description,  and,  not  being  distinguished  from  these  other 
tracts,  it  could  not  be  located,  and  nothing  would  pass  by  the 
deed.  But  when  the  description  proceeds  to  further  describe 
the  tract  as  being  in  a  particular  section,  and  locates  it  in  a 
specified  part  of  the  section,  by  the  government  surveys  or  by 
metes  and  bounds,  this  particular  description  distinguishes 
this  particular  tract  from  all  others,  and  is  complete.  Effect 
must  be  given  to  the  deed  according  to  the  intention  of  the 
parties,  as  ascertained  from  the  language  they  have  employed 
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to  express  that  intention :  and  it  is  an  admitted  and  well 
established  rule  of  construction,  that  when  the  description  of 
the  property  intended  to  be  conveyed  includes  several  par- 
ticulars, all  of  which  are  necessary  to  ascertain  the  land  to 
be  conveyed,  no  land  will  pass  except  such  as  will  agree  with 
the  description  in  every  particular.  Broom's  Legal  Maxims, 
(4th  ed.)  *497.  This  rule  is  found  in  the  earliest  English 
reports,  and  has  been  adopted  by  a  multitude  of  modern 
decisions  in  both  Great  Britain  and  this  country,  nor  has  its 
correctness  ever  been  challenged. 

Tested  by  these  rules,  the  property  only  specially  described 
can  be  held  to  have  passed  by  the  first  three  trust  deeds. 
The  first  and  second  trust  deeds  described  the  premises  con- 
veyed as  the  bridge  then  in  course  of  construction,  together 
with  the  approaches  to  the  bridge  on  both  sides  of  the  river, 
and  being  a  strip  fifty  feet  in  width  (describing  these  strips), 
together  with  all  franchises  and  privileges  acquired  by  the 
company  by  its  charters.  This  description  confines  the 
premises  granted  to  the  bridge  itself,  the  approaches  thereto, 
and  its  privileges  and  franchises.  These  are  the  only  sub- 
jects named,  and  all  others  not  named  in  the  particular 
description  must  be  excluded,  and  under  the  rule  did  not 
pass  to  the  grantee. 

But  it  is  claimed  that  the  supplemental  deed  enlarged  the 
description  so  as  to  embrace  the  property  in  controversy. 
After  describing  the  bridge,  it  contains  this  clause :  "And 
also  all  and  singular  such  other  pieces  or  parcels  of  land  occu- 
pied by  the  railway  tracks,  culverts,  bridges,  trestles  and  other 
structures  thereon  of  said  bridge  company,  as  now  are  or  here- 
after shall  be  acquired  by  said  party  of  the  first  part,  for  the 
purpose  of  laying  thereon  railway  tracks  to  connect  or  make 
junction  between  the  railway  tracks  on  said  bridge  and  the 
railway  track  or  tracks  of  any  other  corporation  or  corpora- 
tions, person  or  persons,  in  or  about  East  St.  Louis,  together 
with  all  and  singular  the  tenements,  hereditaments  and 
27—103  III. 
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appurtenances  to  said  several  lots,  strip,  pieces  and  parcels 
of  land  belonging  or  of  right  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues  and 
profits  thereof,  and  also  all  rights  of  way,  easements,  licenses 
and  claims  to  or  for  the  use  and  occupation  of  the  same,  and 
also  all  the  estate,  right,  title,  interest,  property,  possession, 
claims  and  demand  whatsoever,  as  well  in  law  as  in  equity, 
of  the  said  party  of  the  first  part,  of,  in  and  to  the  above 
described  premises,  and  every  part  and  parcel  thereof,  with 
the  appurtenances."  This  description  is  not  sufficiently 
comprehensive  to  embrace  the  property  named  in  the  bill, 
nor  is  there  any  other  that  does.  It  embraces  all  land  occu- 
pied by  the  railroad  tracks,  culverts,  bridges,  trestles  and 
other  structures  thereon,  of  the  company,  and  the  evidence 
shows  that  at  that  or  at  the  present  time  none  of  the  lots 
in  controversy  were  or  are  occupied  for  any  of  the  purposes 
named,  and  failing  to  fall  within  that  description  they  must 
be  excluded  from  it.  Nor  were  these  lots  subsequently  ac- 
quired for  the  purpose  of  laying  tracks  to  connect  with  the 
tracks  of  other  corporations.  The  company  then  owned  these 
lots,  nor  has  it  ever  appropriated  them  to  such  purposes,  and 
the  words  "^tenements,  hereditaments  and  appurtenances " 
apply  to  the  property  previously  described,  and  not  to  prop- 
erty not  before  enumerated.  The  language  employed  so  limits 
them  in  express  terms,  and  the  same  is  true  of  the  reversions, 
remainders,  rents,  issues  and  profits,  as  they  are  expressly 
confined  to  the  property  before  described.  This  enlarged 
description  does  not  in  general  or  specific  terms  embrace  this 
property,  as  it  is  nowhere  in  any  manner  described  as 
intended  to  pass  by  any  of  these  deeds. 

But  it  is  insisted  that  the  lands  passed  as  an  easement,  or 
as  appurtenant  to  the  bridge.  There  can  be  no  plainer 
proposition  than  that  one  piece  of  land  held  in  fee  or  lesser 
title  can  not  be  appurtenant  to  another  piece  of  land.  Lord 
Coke,  in  his  Commentaries  on  Littleton,  p.  121,   sec.  184, 
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says :  "A  thing  corporeal  can  not  be  appendant  to  a  thing 
corporeal,  nor  a  thing  incorporeal  to  a  thing  incorporeal,  but 
things  incorporeal,  which  lie  in  grant,  *  *  *  may  be 
appendant  to  things  corporeal. "  He  further  says,  "that  noth- 
ing can  be  properly  appendant  or  appurtenant  to  anything 
unless  the  principal  or  superior  thing  be  of  perpetual  sub- 
sistence and  continuance.  Land  can  not,  therefore,  be  appur- 
tenant to  other  land,  but  an  incorporeal  hereditament  may. 
So  of  an  easement,  which  is  appurtenant. "  As  to  the  first 
proposition,  see  Cassell  v.  Buzard,  6  Bing.  141,  (8  Barn. 
&  Cress.  150,)  which  announces  the  doctrine.  The  books 
abound  in  cases  illustrating  the  rule.  It  then  follows  that 
the  lots  in  controversy  did  not,  and  could  not,  pass  as  appur- 
tenances to  the  conveyance  of  the  bridge,  its  approaches, 
tracks,  culverts,  and  connections  with  other  roads,  etc.  Com- 
plainant therefore  did  not  acquire  title  by  that  means. 

It  is  said  the  lots  described  in  the  bill  were  used  as  an 
easement  for  the  use  of  the  bridge.  An  easement  can  only 
consist  of  a  privilege  upon  or  in  the  land  of  another,  such  as 
a  right  of  way,  and  the  like.  From  its  nature  a  man  can 
never  have  an  easement  in  his  own  land.  Having  the  exclu- 
sive and  the  whole  uninterrupted  right  to  its  enjoyment,  he 
can  in  no  sense  have  an  easement  connected  with  it. 

It  is  also  claimed  that  the  sale  of  the  bridge  and  its 
approaches  carried  with  it  all  property  held  by  the  bridge 
company.  This  is  rebutted  by  the  particular  description  of 
what  was  sold.  But  even  if  that  were  not  so,  unless  it  had 
been  so  stated  in  the  grant  it  would  not  be  embraced.  This  is 
the  doctrine  of  this  court,  settled  by  a  number  of  cases.  It 
is  held  that  the  tangible  property  of  a  corporation  does  not 
pass  as  an  incident  or  accession  on  the  sale  of  the  franchise. 
Sangamon  and  Morgan  R.  R.  Co.  v.  Morgan  County,  14  111. 
163 ;  Hunt  v.  Bullock,  23  id.  320 ;  Titus  v.  Mabee,  25  id.  257. 
This  doctrine  is  supported  by  the  decisions  of  other  courts, 
and  it  is  based  on  reason  and  justice. 
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In  any  view  in  which  the  case  has  been  presented,  we  are 
unable  to  perceive  that  appellant  has  any  title  to  the  prop- 
erty, whether  in  fee  or  by  a  lesser  estate ;  and  having  no  title 
to  be  clouded,  the  bill  will  not  lie,  and  the  court  below  decided 
correctly  in  dismissing  the  bill,  and  the  decree  of  that  court 
must  be  affirmed. 

Decree  affirmed. 


The  Mutual  Union  Telegeaph  Company 

v. 

Adolph  Katkamp. 

Filed  at  ML  Vernon  June  21,  1882. 

Eminent  domain — of  the  damages  for  right  of  way  for  a  telegraph 
line.  A  telegraph  company  sought  to  condemn  a  strip  of  land  eighteen 
inches  wide  and  three  feet  deep  every  one  hundred  and  fifty  feet  from  the 
point  of  beginning,  etc.,  of  sufficient  width  to  erect  telegraph  poles  and 
fixtures  thereon,  the  poles  to  be  set  along  the  line  of  the  right  of  way  of  a 
railroad  which  was  fenced,  and  the  proof  showed  there  would  be  eleven 
poles  on  defendant's  land,  which  was  worth  $60  per  acre.  Three  witnesses 
for  the  defendant  testified  that  the  damages  would  be  $10  a  pole,  arising 
from  their  interfering  with  the  use  of  farming  implements,  while  three 
witnesses  for  the  petitioner  testified,  one  that  fifty  cents,  and  the  other  two 
that  one  dollar  a  pole,  would  be  full  compensation,  and  that  when  the 
poles  pursued  the  line  of  the  right  of  way  of  a  railroad  company,  as  in  this 
case,  in  their  judgment  there  could  be  no  other  damage  than  the  value  of 
the  land  taken.  It  also  appeared  that  a  strip  of  land  six.  feet  wide  across 
the  whole  tract  would  be  two-tenths  of  an  acre,  of  the  value  of  $12,  at  $60  an 
acre,  and  such  a  strip  eighteen  feet  wide  would  be  but  six-tenths  of  an  acre, 
and  worth  but  $36.  The  jury,  by  their  verdict,  gave  the  defendant  $38.50: 
Held,  that  the  verdict  was  manifestly  too  high,  and  for  this  error  the  judg- 
ment was  reversed. 

Appeal  from  the  County  Court  of  Madison  county;  the 
Hon.  M.  J.  Dale,  Judge,  presiding. 


Mr.  A.  W.  Hope,  for  the  appellant. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  on  the  part  of  the  Mutual  Union 
Telegraph  Company,  under  the  Eminent  Domain  act  of  this 
State,  to  condemn  a  right  of  way  for  telegraph  poles  across 
the  land  of  Adolph  Katkamp,  being  described  in  the  petition 
as  a  strip  of  land  eighteen  inches  wide  and  three  feet  deep 
every  one  hundred  and  fifty  feet  from  the  point  of  beginning, 
etc.,  of  sufficient  width  to  erect  telegraph  poles  and  fixtures 
thereon.  The  damages  were  assessed  at  $38.50,  and  the 
company  appealed  to  this  court. 

It  appeared  that  the  telegraph  poles  were  to  be  set  along 
the  line  of  the  right  of  way  of  the  St.  Louis,  Jacksonville  and 
Chicago  railroad,  one  foot  from  such  right  of  way  line,  that 
there  would  be  eleven  poles  on  defendant's  land,  and  that  his 
land  was  worth  $60  per  acre.  The  defendant  himself  testi- 
fied that  the  land  was  worth  $60  an  acre ;  that  the  damage 
to  him  would  be  $10  a  pole ;  that  the  land  actually  taken 
would  not  be  worth  much ;  that  he  thought  the  poles  being 
upon  the  land  would  injure  its  sale,  and  interfere  with  the 
cultivation  of  the  land  by  being  in  the  way  of  the  plows  and 
machinery,  and  for  farming  purposes.  Another  witness  tes- 
tified that  in  his  opinion  defendant's  damages  would  be  $10 
a  pole ;  that  he  estimated  the  damage  could  arise  from  the 
poles  interfering  with  the  use  of  farming  implements  in  cul- 
tivating the  farm,  and  would  prevent  plowing  as  close  to  the 
railroad  as  if  the  poles  were  not  there.  A  third  witness  tes- 
tified to  the  damages  being  $10  a  pole ;  that  the  poles  would 
interfere  with  the  cultivation  of  the  land,  and  might  break 
the  plows  and  machinery  used  to  cultivate  the  farm.  This 
was  all  the  testimony  on  the  part  of  the  defendant  as  to  the 
value  of  the  land,  or  as  to  damages.  Three  witnesses  gave 
testimony  on  the  part  of  the  petitioner,  one  that  fifty  cents, 
the  other  two  that  one  dollar  a  pole,  would  be  full  compensa- 
tion to  the  land  owner  for  putting  up  the  poles  on  his  land ; 
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that  when  the  poles  pursue  the  line  of  the  right  of  way  of  a 
railroad  company,  as  in  this  case,  in  their  judgment  there 
could  be  no  other  damage  than  the  value  of  the  land  taken. 

It  appears  that  a  strip  of  land  six  feet  wide,  extending  con- 
tinuously across  the  whole  tract  of  defendant's  land,  a  quar- 
ter section,  would  be  two-tenths  of  an  acre  of  land,  and  of 
the  value  of  $12,  at  $60  an  acre;  and  such  a  strip,  even 
eighteen  feet  wide,  across  the  whole  tract,  would  be  but  six- 
tenths  of  an  acre  of  land,  and  worth  but  $36.  This  shows 
that  the  verdict  of  $38.50  is  manifestly  against  the  evidence. 
Had  either  one  of  such  strips  of  land  been  taken  absolutely, 
it  is  not  perceived,  from  the  evidence,  what  other  damage 
would  have  been  sustained.  There  is  no  pretence  of  any 
damage  in  addition  to  the  land  taken,  other  than  interference 
with  the  cultivation  of  the  remainder  of  the  land.  But,  as  it 
appears  to  us,  there  was  the  same  interference  in  that  respect 
from  the  line  of  fence  of  the  railroad  right  of  way,  as  there 
would  be  from  the  line  of  telegraph  poles ;  that  there  would 
be  no  more  difficulty  in  cultivating  up  to  the  telegraph  poles 
than  there  was  before  in  cultivating  up  to  the  fence,  so  that 
there  would  be  no  enhancement  of  damage  in  this  respect 
from  the  erection  of  telegraph  poles,  if  allowance  of  compen- 
sation were  made  for  the  land  taken  and  used  by  the  com- 
pany. Testifying  to  amounts  of  damage,  where  there  is  no 
basis  of  damage,  is  of  no  value  as  evidence. 

Kegarding  the  verdict  as  clearly  against  the  evidence,  the 
judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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The  St.  Louis  Transfer  Company 

v. 

Timothy  Canty. 

Filed  at  ML  Vernon  June  21,  1882. 

1.  Appeal — directly  from  the  trial  court  to  this  court.  This  court  has 
no  jurisdiction  of  an  appeal  directly  from  the  judgment  of  the  circuit  court, 
when  the  sole  question  presented  is,  whether  the  court  erred  in  holding  that 
a  garnishee  was  not  protected  by  a  judgment  of  a  justice  of  the  peace  disre- 
garding the  amount  of  the  statutory  exemption  in  case  of  wages  due  from 
an  employer,  the  appeal  presenting  no  question  of  the  validity  of  a  statute 
or  construction  of  the  constitution. 

2.  It  is  not  sufficient  to  give  this  court  jurisdiction  of  an  appeal  directly 
from  the  trial  court,  that  counsel  should  claim  in  his  brief  that  the  claim  was 
made  below  that  a  statute  was  not  constitutionally  enacted,  and  the  record 
shows  that  by  stipulation  of  the  parties  the  journal  of  the  House  of  Kepresen- 
tatives  of  the  session  in  which  the  law  was  enacted  was  agreed  to  be  consid- 
ered as  a  part  of  the  record,  when  no  point  is  made  here  as  to  the  validity  of 
the  statute. 

3.  It  is  not  enough  for  counsel  merely  to  say  the  validity  of  the  statute 
is  involved,  to  give  this  court  jurisdiction  of  an  appeal  direct  from  the  trial 
court.  The  record  must  show  that  the  validity  of  the  statute  is  in  good 
faith,  and  not  simply  pretendedly  involved,  to  give  jurisdiction  on  that 
ground. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  George  W.  Wall,  Judge,  presiding. 

Mr.  S.  M.  Breckinridge,  and  Mr.  M.  F.  Watts,  for  the 
appellant. 

Mr.  L.  H.  Hite,  and  Mr.  Geo.  D.  Green,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  sole  question  presented  by  this  record  is,  whether  the 
circuit  court  erred  in  adjudging  that  a  garnishee  was  not 
protected  by  a  judgment  of  a  justice  of  the  peace  disregard- 
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ing  the  amount  of  the  statutory  exemption  in  case  of  wages 
due  from  an  employer.  Clearly  this  presents  no  question  of 
the  validity  of  a  statute  or  the  construction  of  the  constitu- 
tion, and  it  is  impossible  that  there  can  be  any  other  ground 
upon  which  we  are  authorized  to  take  jurisdiction  by  appeal 
directly  from  the  circuit  court,  as  this  case  is  brought  here. 

Counsel  for  appellee  assert  that  the  claim  was  made  below 
that  the  statute  exempting  $50  of  the  wages  due  laborers 
from  garnishment  was  not  constitutionally  enacted,  and  the 
record  shows  that  by  stipulation  of  the  parties  the  journal  of 
the  House  of  Eepresentatives  of  the  session  at  which  that 
law  was  enacted  was  agreed  to  be  considered  as  a  part  of  the 
record,  but  no  .point  is  urged  here  by  counsel  for  appellant 
to  that  effect.  In  their  brief  they  expressly  say  that  the 
question  we  have  stated  is  the  only  question  to  be  consid- 
ered by  the  court. 

It  is  not  enough  for  counsel  merely  to  say  the  validity  of  a 
statute  is  involved,  to  give  us  jurisdiction ;  for  if  that  were 
the  law,  every  case  might  be  brought  here  upon  a  simple 
assertion  of  counsel,  however  absurd  that  assertion  might  be. 
The  record  must  show  that  the  validity  of  the  statute  is  in 
good  faith,  and  not  simply  pretendedly,  involved,  to  give  us 
jurisdiction  on  that  ground. 

This  appeal  must,  therefore,  be  dismissed,  and  counsel 
will,  if  they  desire,  be  allowed  to  withdraw  record,  abstracts 
and  briefs,  for  the  purpose  of  filing  in  the  Appellate  Court. 

Appeal  dismissed. 
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The  Laclede  Bank 

v. 

Chauncey  H.  Keeler. 

Filed  at  Mt.  Vernon  June  21,  1882. 

1.  Attachment — equitable  interest  in  land  subject  thereto.  Under  the 
act  of  1869,  amendatory  of  the  chapter  of  the  Revised  Statutes  of  1845,  enti- 
tled "Attachments,"  equitable  interests  in  lands  were  made  subject  to  attach- 
ment to  the  same  extent  as  legal  titles. 

2.  Same — interpleader — of  the  issues  to  be  tried.  This  amendment  was 
intended  to  obviate  the  prior  rulings  of  this  court  that  equitable  interests 
were  not  liable  to  attachment,  but  not  to  change  the  law  as  it  then  stood 
relating  to  the  trial  of  issues  made  on  interpleader  by  third  parties  claiming 
the  property. 

3.  Where  a  third  party  interpleads  in  an  action  by  attachment,  claiming 
the  land  attached,  and  an  issue  is  formed  as  to  whether  the  debtor  has  an 
equitable  interest  subject  to  the  writ,  that  issue  should  be  submitted  to  a 
jury,  and  it  is  error  for  the  court  to  refuse  to  submit  it,  or  to  exclude  evidence 
tending  to  show  such  equitable  interest  in  the  debtor. 

4.  A  third  person  filed  an  interpleader  in  an  action  by  attachment,  claim- 
ing to  be  the  owner  of  the  land  attached.  The  attaching  creditor  replied  that 
although  the  deed  under  which  the  claim  was  made  was  absolute  in  form, 
it  was  but  a  mortgage  to  secure  the  payment  of  $7756,  and  the  land  was 
worth  $15,000,  to  which  the  claimant  rejoined,  denying  that  the  deed  was  a 
mortgage.  On  the  trial  the  claimant  under  the  deed  proved  the  execution  of 
a  deed  from  the  grantee  of  the  attachment  debtor,  when  the  plaintiff  offered 
to  prove  that  the  deed  from  the  debtor  was  in  fact  only  a  mortgage,  made  to 
secure  $7756,  and  the  value  of  the  land,  and  also  that  claimant,  when  he 
received  his  deed  from  the  grantee  of  the  debtor,  knew  his  grantor  only  held 
the  title  as  a  security  for  the  debt  named,  and  also  knew  of  the  levy  of  the 
writ  when  he  took  such  deed,  all  of  which  evidence  the  court  refused  to 
admit:    Held,  that  the  court  erred  in  rejecting  the  proposed  evidence. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

This  was  an  action  brought  in  attachment  by  the  Laclede 
Bank  against  Chauncey  H.  Keeler.  The  writ  was  levied  upon 
a  certain  tract  of  land  in  St.  Clair  county.  The  St.  Louis 
Carbon  Works  Company,  at  the  first  term,  filed  an  inter- 


426  Laclede  Bank  v.  Keeler.         [June 

Statement  of  the  case. 

pleader,  setting  up  that  it  was  the  owner  of  the  land  levied 
upon;  that  July  1,  1881,  Keeler,  for  a  good  and  valuable 
consideration,  sold  and  conveyed  it  to  one  H.  A.  Haeussler, 
and  that  the  deed  was  recorded  July  9,  1881,  before  the 
attachment  was  levied ;  that  on  September  9,  1881,  Haeussler 
conveyed  the  same  land  to  the  interpleader,  which  is  now 
used  by  it  in  carrying  on  its  business,  wherefore  interpleader 
prays  that  the  land  may  be  released  from  the  attachment. 
To  this  plea  the  plaintiff  replied : 

1.  That  the  interpleader  is  a  corporation  of  the  State  of 
Missouri,  and  has  no  right  or  franchise  to  take  land  in  Illinois. 

2.  That  there  is  no  such  corporation  as  the  interpleader. 

3.  That  the  deed  from  Keeler  to  Haeussler  was  in  fact  a 
mortgage  given  to  secure  an  indebtedness  due  from  Keeler  to 
Haeussler,  and  that  Keeler  had  an  equitable  interest  in  the 
land  at  the  time  of  the  levy,  of  all  which  the  interpleader 
had  notice. 

4.  That  the  deed  from  Keeler  to  Haeussler  was  made  for 
the  purpose  of  hindering  and  delaying  plaintiff,  who  was  then 
a  creditor  of  Keeler,  as  Haeussler  well  knew,  and  whereof 
the  interpleader  had  notice. 

The  court  sustained  a  demurrer  to  the  first  and  fourth 
replications,  and  overruled  the  same  as  to  the  second  and 
third.  The  plaintiff  also  filed  a  fifth  replication,  that  the 
deed  from  Keeler  to  Haeussler  was,  when  made  and  when 
the  attachment  was  levied,  a  mortgage  given  to  secure  an 
indebtedness  of  $7756,  due  from  Keeler  to  Haeussler,  and 
that  the  land  was  worth  $15,000,  of  all  which  interpleader 
had  notice  when  it  took  its  deed  from  Haeussler.  A  demur- 
rer having  been  overruled  as  to  the  fifth  replication,  the 
interpleader  rejoined  as  follows:  "To  the  fifth  replication, 
denying  that  such  deed  from  Keeler  was  a  mortgage,  and 
averring  that  it  was  a  deed  absolute  ;  also,  a  second  rejoinder, 
denying  the  value  of  the  land  as  alleged,  and  the  fact  it  had 
notice  of  the  character  of  Keeler's  deed.     To  the  third  repli- 
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cation  the  rejoinder  denied  that  Keeler's  deed  was  a  mort- 
gage, and  that  Keeler  had  any  equitable  interest  in  the  land, 
and  that  interpleader  had  notice  as  alleged." 

The  other  material  facts  sufficiently  appear  in  the  opinion. 

Mr.  Charles  W.  Thomas,  for  the  appellant : 
Section  29  of  the  Attachment  act  provides  that  any  person, 
other  than  the  defendant  claiming  the  property  attached, 
may  interplead  without  giving  bail,  when  a  jury  shall  be 
called  to  try  the  right  of  property.  This  section  was  a  part 
of  the  Attachment  act  of  the  revision  of  1845,  and  when  it 
became  law,  and  until  March  31,  1869,  no  equitable  interest 
in  land  held  or  claimed  by  a  defendant  was  liable  to  attach- 
ment. Lowry  v.  Wright,  15  111.  95 ;  West  v.  Schnebly,  54  id. 
523 ;  Farrar  v.  Payne,  73  id.  82. 

Under  the  law  as  it  then  stood  nothing  but  the  legal  title 
to  land  could  be  inquired  into  upon  the  trial  of  issues  made 
upon  interplea  in  an  attachment  suit.  (City  Ins.  Co.  v.  Com- 
mercial Bank,  68  111.  348.)  But  by  the  act  of  1869,  (Bev. 
Stat.  chap.  11,  sec.  8,)  a  debtor's  equitable  interest  or  estate 
in  land  was  made  liable  to  attachment.  This  renders  the 
prior  decisions  under  the  former  law  nugatory.  To  allow 
the  party  holding  the  legal  title  to  interplead,  and  not  allow 
the  creditor  to  show  the  debtor  has  an  equitable  interest  sub- 
ject to  the  levy,  is  to  abrogate  the  law  of  1869,  which  was 
never  intended. 

Mr.  B.  A.  Halbert,  and  Mr.  C.  F.  Noetling,  for  the  inter- 
pleader : 

Section  29  of  the  Attachment  act,  allowing  a  third  person 
to  interplead  and  claim  property  attached,  extends  to  real 
estate  attached.  City  Ins.  Co.  v.  Commercial  Bank,  68  111. 
349 ;  Needham  v.  Clary,  62  id.  344. 

The  only  question  which  the  court  could  try  under  the 
statute  was,  who  was  the  owner  of  the  land  at  the  date  of 
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the  levy,  and  on  this  issue  the  court  decided  in  favor  of  the 
party  interpleading,  as  no  title  to  said  property  could  be 
shown  in  Keeler  when  the  levy  was  made.  Nothing  but  the 
legal  title  could  be  inquired  into.  City  Ins.  Co.  v.  Commer- 
cial Bank,  68  111.  348. 

The  levy  was  not  upon  any  equitable  interest  of  Keeler  in 
the  land,  but  the  levy  was  upon  the  land  as  the  absolute 
property  of  Keeler,  and  this  the  party  interpleading  proved 
it  was  not. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  only  question  presented  on  this  record  is,  whether,  in 
an  attachment  suit,  where  land  has  been  levied  on,  and  a 
third  party  interpleads,  setting  up  title,  and  there  is  a  repli- 
cation, though  the  deed  is  absolute  in  form,  that  it  was 
intended  to  be  and  was  but  a  mortgage,  the  court  can  try 
the  issue,  or  must  it  be  referred  to  a  court  of  equity.  The 
act  of  1869,  amendatory  of  the  chapter  entitled  "Attach- 
ments," Eev.  Stat.  1845,  provides,  that  "such  officer  shall, 
without  delay,  execute  such  writ  of  attachment  upon  the 
lands,  tenements,  goods,  chattels,  rights,  credits,  moneys  and 
effects  of  the, debtor,  or  upon  any  lands  or  tenements  in  and 
to  which  such  debtor  has  or  may  claim  any  equitable  interest 
or  title  of  sufficient  value  to  satisfy  the  claim  sworn  to,  with 
costs,"  etc.  (Laws  1869,  p.  355.)  It  is  under  this  provision 
that  the  issue  was  made  in  this  case. 

Under  the  law  as  it  stood  in  1845,  it  was  held  that  an 
equitable  title  or  interest  in  lands  was  not  the  subject  of 
attachment,  (May  v.  Baker,  15  111.  89,  and  Lowry  v.  Wright, 
id.  96,)  and  such  proceedings  were  held  void  when  the 
defendant  was  not  served  with  process.  (West  v.  Schnebly, 
54  111.  523.)  The  evident  purpose  of  the  amendment  was 
to  render  equitable  interests  in  lands  subject  to  attach- 
ment to  the  same  extent  as  legal  titles.  Of  this  there 
can  be  no  question.     And  in  adopting  the  amendment  no 


18S2.]  Laclede  Bank  v.  Keeler.  429 

Opinion  of  the  Court. 

change  was  made  in  the  law,  as  it  then  stood,  by  which  the 
issues  shall  be  tried  and  the  equities  settled  and  the  prop- 
erty should  be  sold.  The  practice  of  interpleading  where 
land  is  levied  on  under  a  writ  of  attachment,  is  recognized 
in  the  case  of  Needham  v.  Clary,  62  111.  344.  The  question 
in  that  case  arose  out  of  a  levy  on  land  under  such  a  writ, 
and  the  practice  was  not  challenged,  nor  is  any  reason  per- 
ceived why  a  jury  may  not  try  the  legal  title  to  land  on  an 
issue  made  by  interpleader  as  well  as  under  an  issue  in 
ejectment.  Whilst  this  is  true  as  to  legal  titles,  it  is  denied 
that  such  a  mode  of  trial  is  applicable  to  settling  equitable 
interests  of  the  parties. 

The  question  is  then  presented  as  to  the  mode  in  which 
the  issue  shall  be  tried.  The  statute  in  terms  provides  that 
when  the  issue  is  made  on  filing  an  interpleader,  the  court 
shall  cause  a  jury  to  be  impanelled  to  try  the  issue.  Nor 
does  the  statute  make  any  distinction  between  legal  and  equi- 
table titles.  It  is  peremptory  that  the  issue  shall  be  tried, 
and  tried  by  a  jury.  Had  the  law-makers  intended  that  in 
case  a  levy  was  made  on  an  equitable  interest  in  land,  a 
trial  should  be  had  on  a  creditor's  bill,  it  would  have  been 
so  provided ;  or  had  it  been  intended  that  the  equities  should 
be  settled  by  the  judge,  and  not  by  a  jury,  such  issues  would 
have  been  excepted,  and  the  judge  been  required  to  try  them ; 
and  failing  to  so  provide,  we  can  not  thwart  the  intention  of 
the  statute,  but  must  enforce  it  as  we  find  it. 

It  is  claimed  that  the  court  should  have  rendered  judgment 
for  the  sale  of  the  land,  notwithstanding  the  interpleader, 
and  have  left  the  parties,  on  a  bill  to  be  subsequently  filed, 
to  have  settled  the  question  whether  the  defendant  held  an 
equitable  title  to  the  land.  This  would  be  in  violation  of  the 
requirements  of  the  statute.  Here  the  interpleader  claimed 
that  he  held  the  legal  title  to  the  land ;  but  the  attaching 
creditor  replied  that  although  the  deed  was  absolute  in  form, 
it  was  but  a  mortgage  to  secure  the  payment  of  $7756, 
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and  the  land  was  worth  $15,000.  To  this  replication  the 
interpleader  rejoined  denying  the  averment  that  the  deed  of 
conveyance  was  a  mortgage,  and  on  this  an  issue  was  formed, 
and  the  case  was  submitted  to  the  court  for  trial,  plaintiff 
reserving  the  right  to  insist  the  court  had  no  jurisdiction  to 
try  this  issue.  On  the  trial  the  claimant  under  the  deed 
proved  it  was  a  corporation  organized  under  the  laws  of 
Missouri,  and  the  execution  of  the  deed  to  it  by  defendant 
Haeussler,  the  grantee  of  Keeler,  which  was  all  the  evidence 
heard  in  the  case.  But  plaintiff  offered  to  prove  that  the  deed 
was  in  fact  but  a  mortgage,  made  to  secure  $7756  due  from 
Keeler  to  Haeussler,  and  the  property  was  worth  $15,000, 
and  that  the  St.  Louis  Carbon  Works  Company,  when  it 
received  the  conveyance  of  the  property  from  Haeussler,  knew 
he  only  held  it  as  a  mortgage ;  but  the  court  rejected  the 
evidence,  and  refused  to  permit  plaintiff  to  prove  such  facts. 
He  also  offered  to  prove  that  defendant  in  attachment,  at  the 
levy  of  the  writ,  had  and  claimed  an  equity  of  redemption  in 
the  premises,  and  the  company  had  notice  of  such  facts,  and 
of  the  levy  of  the  writ  of  attachment,  when  it  received  the 
deed  from  Haeussler  mentioned  in  the  plea;  but  the  court 
rejected  the  evidence,  and  held  plaintiff's  only  remedy  was 
in  equity.  The  court  found  that  the  land  was  not  subject  to 
the  attachment,  as  shown  by  the  interpleader,  and  quashed 
the  writ,  but  rendered  judgment  against  the  defendant  for 
the  amount  claimed  in  the  affidavit  praying  the  writ. 

We  have  seen  that  an  equitable  interest  in  land  is  author- 
ized to  be  levied  on  in  attachment,  and  an  interpleader  may 
set  up  title  by  plea,  and  an  issue  formed  and  a  jury  impan- 
elled to  try  the  issue.  Here  an  issue  was  formed  to  be 
tried  whether  this  deed,  although  absolute  in  form,  was  not 
in  fact  a  mortgage,  and  whether  the  claimant  under  the  deed 
did  not  have  notice  of  that  fact,  and  that  the  levy  had  been 
made,  when  the  purchase  was  made  from  Haeussler.  This 
issue  was   simple  and  free  from  difficulty,  and  any  jury  was 
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competent  to  determine  it  on  evidence  adduced;  and  had 
the  issue  been  submitted  to  a  jury,  it  would  have  been  error 
had  the  court  rejected  the  evidence  offered  by  plaintiff,  and 
it  was  equally  error  for  the  court  to  refuse  to  hear  and  give 
due  force  to  its  weight. 

In  the  case  of  The  City  Insurance  Co.  v.  Commercial  Bank, 
68  111.  348,  it  was  held  that  in  a  claim  by  an  interpleader 
the  court  would  not  determine  the  equities  of  the  creditors  of 
an  insolvent  corporation,  the  assets  of  which  were  in  the 
hands  of  a  receiver,  who  were  not  parties  to  the  attachment 
suit;  but  it  was  not  held  that  the  equitable  rights  of  the 
interpleading  receiver  would  not  be  determined.  That  case, 
therefore,  in  nowise  conflicts  with  what  we  hold  in  this  case, 
and  for  the  error  indicated  the  judgment  of  the  court  below 
is  reversed. 

Judgment  reversed. 


John  Leibengut 
v. 

Louisville,  New  Albany  and  St.  Louis  Eailway  (Company. 

Filed  at  Mt.  Vernon  June  21,  1882. 

1.  Eminent  domain — condemnation  proceedings  in  vacation.  Under 
the  statute  relating  to  eminent  domain,  the  circuit  and  county  courts  are 
always  open  for  proceedings  to  condemn  land  for  right  of  way,  and  when  the 
summons  is  quashed  the  court  may  order  an  alias  summons  returnable  in 
vacation,  and  when  so  issued  and  served  ten  days  before  the  return  day,  the 
court  will  acquire  jurisdiction  to  assess  the  compensation  to  be  paid  for  the 
right  of  way. 

2.  Same  —  amending  summons,  when  no  error,  though  not  proper. 
Where  a  summons  issued  by  the  county  court  on  an  application  to  condemn 
land  for  right  of  way  was  made  returnable  before  the  county  court  on  a  day  in 
vacation,  and  the  court  caused  the  same  to  be  amended  so  as  to  read  "return- 
able before  the  judge,"  instead  of  the  court,  but  it  was  properly  served  as 
issued,  it  was  held,  that  the  amendment  should  not  have  been  made,  it  hav- 
ing been  properly  made  returnable  in  the  first  instance;  but  it  was  further 
held,  that  as  the  amendment  worked  no  harm,  it  presented  no  ground  to 
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reverse  the  judgment  of  the  court.     A  summons  in  such  case,  returnable 
before  a  judge  in  vacation,  means  before  the  court  of  which  he  is  judge. 

Appeal  from  the  County  Court  of  Jefferson  county;  the 
Hon.  C.  A.  Kellab,  Judge,  presiding. 

Messrs.  A.  M.  &  William  H.  Gbeen,  for  the  appellant. 

Mr.  S.  F.  Cbews,  and  Messrs.  Patton  &  Watson,  for  the 
appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

A  single  question  is  raised  upon  this  record.  The  proceed- 
ing was  for  the  purpose  of  condemning  right  of  way  for  a 
railroad  under  the  Eminent  Domain  act.  Summons  was 
issued  returnable  on  the  first  day  of  the  November  term, — it 
being  the  21st  day  of  the  month, — of  the  county  court  of 
Jefferson  county.  That  writ,  on  motion  of  appellant's  attor- 
neys, was  on  the  return  day  quashed  by  order  of  the  court. 
The  court  then  ordered  the  cause  to  be  continued  until  Mon- 
day, December  5,  at  nine  o'clock  A.  M.,  and  that  alias  sum- 
mons be  issued  returnable  at  that  time.  Summons  was 
issued  as  directed,  and  returned  properly  served.  This  sum- 
mons, as  issued  and  served,  was  returnable  before  the  county 
court,  but,  as  subsequently  amended,  was  made  returnable 
before  the  county  judge  instead  of  the  county  court.  Appel- 
lant made  default,  and  the  question  is  whether  he  is  affected 
by  the  summons  thus  issued  and  served — in  other  words,  is 
it  sufficient  service? 

The  application  in  such  cases  is  directed  to  be  made  to  the' 
judge  of  the  circuit  or  county  court,  either  in  vacation  or 
term  time.  (Sec.  1,  chap.  47,  Eev.  Stat.  1874.)  And  by  the 
5th  section  of  the  same  act  it  is  provided:  "Causes  may  be 
heard  by  such  judges  in  vacation  as  well  as  in  term  time, 
but  no  cause  shall  be  heard  earlier  than  ten  days  after  service 
upon  defendant,  or  upon  due  publication  against  non-resi- 
dents."    Unquestionably,  therefore,  it  was  competent  for  the 
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judge  to  hear  the  cause  on  the  5th  day  of  December,  although 
not  in  term  time,  and  appellant,  having  had  summons,  noti- 
fying him  when  and  where  the  cause  would  be  heard,  served 
upon  him  more  than  ten  days  before  the  5th  day  of  December, 
had  all  the  notice  required  either  by  the  letter  or  the  spirit  of 
the  act.     It  is  impossible  that  he  could  have  been  misled. 

In  Bowman  et  al.  v.  Venice  and  Caronclelet  Ry.  Co.  101  111. 
459,  we  held  this  proceeding,  whether  instituted  in  term  time 
or  in  vacation,  is,  in  fact,  a  proceeding  in  court,  and  that  it 
is  competent,  where  a  proceeding  has  been  commenced  in 
term  time,  to  permit  an  amended  petition  to  be  filed  in  vaca- 
tion. It  was  said:  "Under  our  statute  the  circuit  and 
county  courts  are  always  open  for  proceedings  of  this  char- 
acter. The  object  of  the  legislature  in  so  providing  was  to 
obviate  delays  detrimental  to  public  interests,  that  often 
occur  in  legal  proceedings  when  confined  to  term  time.  The 
only  difference  in  proceeding  in  and  out  of  term  is,  in  the 
latter  case  the  judge  must  fix  a  particular  day  for  the  hear- 
ing, and  order  a  special  jury,  and  when  such  jury  has  been 
summoned,  if  not  subject  to  challenge  on  other  grounds,  it 
should  serve  in  the  trial  of  the  cause ;  and  whether  the  cause 
has  been  commenced  in  term '  time  or  vacation,  we  see  no 
impropriety  in  the  judge  allowing  such  amendments  to  be 
made  as  are  by  law  allowed, "  etc. 

The  summons  here  issued  and  served  was  entirely  accurate, 
and  appellant  was  bound  to  respond  to  it  if  he  desired  to 
make  any  defence,  and  not  having  done  so,  he  is  concluded 
by  the  judgment.  The  amendment  of  the  summons  should 
not  have  been  made,  but  it  does  no  harm,  for  since  we  hold 
that  the  authority  to  judges  to  hear  such  causes  in  vacation 
is  but  authority  to  the  courts  of  which  they  are  judges,  to  do 
so,  it  must  follow  that  a  summons  returnable  before  a  judge 
in  vacation,  means  before  the  court  of  which  he  is  judge. 

We  see  no  cause  to  disturb  the  judgment  below,  and  it  is 

therefore  affirmed.  T   7  ~        , 

Judgment  affirmed. 
28—103  Iu^.  v  m 
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The  People,  for  use  of  Town  of  Highland 
v. 
Charles  B.  Suppiger  et  al. 

Filed  at  ML  Vernon  June  21,  1882. 

1.  Judicial  notice — as  to  location  of  incorporated  town — counties 
under  township  organization.  This  court  will  take  judicial  notice  of  the 
county  in  which  an  incorporated  town  is  situated,  and  of  the  fact  whether 
such  county  is  under  township  organization. 

2.  Boad  law  of  1877— repealed.  The  act  of  1879  concerning  "roads  and 
bridges"  is  a  revision  of  former  laws  on  this  subject,  and  in  terms  repeals  the 
act  of  1877,  so  far  as  it  relates  to  counties  under  township  organization,  and 
also  all  other  acts  or  parts  of  acts  inconsistent  therewith. 

3.  Boad  tax — "koad  and  bkidge  tax" — how  to  be  applied,  respect- 
ively— under  sections  16  and  119  of  the  act  of  1879.  The  tax  levied  by  the 
commissioners  of  highways,  not  exceeding  fifty  cents  on  each  one  hundred 
dollars'  worth  of  taxable  property,  under  section  1G  of  the  Boad  law  of  1879, 
so  far  as  it  relates  to  property  within  incorporated  villages,  towns  and  cities 
in  which  the  streets  and  alleys  are  under  the  care  of  the  corporation,  is 
required  to  be  paid  over  to  the  treasurer  of  such  village,  town  or  city,  to  be 
appropriated  to.  the  improvement  of  the  streets,  alleys  and  bridges  in  such 
corporation. 

4.  But  the  "road  and  bridge  tax"  levied  and  collected  under  section  119  of 
the  Boad  law  of  1879,  is  a  tax  distinct  from  the  road  tax  levied  under  section 
16  of  the  same  act,  and  the  statute  is  imperative  that  such  tax,  including  that 
collected  on  property  within  incorporated  villages,  towns  and  cities,  shall  be 
paid  over,  when  collected,  to  the  treasurer  of  the  commissioners  of  highways, 
except  the  collector's  commissions.  The  rule  was  different  under  the  Boad 
law  of  1877. 

5.  The  road  and  bridge  tax  required  to  be  levied  and  collected  by  the 
commissioners  of  highways  under  section  119  of  the  Boad  law  of  1879  is  for 
certain  specified  purposes,  such  as  for  the  making  and  repairing  of  bridges, 
the  payment  of  damages  by  reason  of  the  opening,  altering  and  laying  out  of 
new  roads,  the  purchasing  of  necessary  tools,  implements  and  machinery  for 
working  roads,  etc.,  and  is  a  distinct  tax  from  that  levied  and  assessed  under 
section  16  of  the  same  act.  The  first  must  be  paid  in  money,  while  the  road 
tax  may  be  discharged  in  labor  on  the  roads. 

6.  Same — former  decision.  The  words,  "except  as  provided  in  sec- 
tion 16,"  contained  in  the  former  statute,  and  which  were  thought,  in  Baird 
v.  The  People,  83  111.  387,  to  make  it  the  duty  of  the  collector  to  pay  the 
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"road  and  bridge"  tax  as  well  as  the  road  tax  proper,  levied  and  assessed  on 
property  situated  in  villages,  towns  and  cities,  to  the  treasurers  of  such  cor- 
porations, have  been  omitted  from  the  revision  of  1879,  hence  that  case  has 
no  application  under  the  law  as  now  existing. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; 
—heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Madison  county ;  the  Hon.  Amos  Watts,  Judge,  presiding. 

Messrs.  Krome  &  Hadley,  for  the  appellants. 

Messrs.  Metcalf  &  Bradshaw,  for  the  appellees. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  is  an  action  of  debt,  and  was  brought  in  the  name  of 
the  People,  for  the  use  of  the  board  of  trustees  of  the  town  of 
Highland,  on  the  official  bond  of  Charles  B.  Suppiger,  col- 
lector of  the  town  of  Helvetia,  against  such  collector  and  his 
sureties.  As  the  case  was  submitted  in  the  circuit  court  on 
an  agreed  statement  of  facts,  it  will  not  be  necessary  to 
remark  upon  the  pleadings. 

This  court  will  take  judicial  notice  the  town  of  Highland 
is  situated  in  the  county  of  Madison — a  county  under  town- 
ship organization.  The  town  of  Highland  was  made  a  muni- 
cipal corporation  by  a  special  act  of  the  legislature,  passed 
in  1865,  and  is  situated  within  the  territorial  limits  of  the 
town  of  Helvetia,  a  town  under  township  organization.  Sec- 
tion 12  of  the  charter  of  the  town  of  Highland,  which  was 
given  in  evidence,  provides  it  shall  be  the  duty  of  the  munici- 
pal authorities  to  keep  all  roads,  streets,  alleys  and  bridges 
in  the  corporate  limits  of  the  town,  and  for  one  mile  beyond, 
in  good  repair,  and  for  that  purpose  the  authorities  might 
require  certain  road  labor  to  be  performed,  and  the  perform- 
ance of  such  road  labor  should  exempt  the  inhabitants  of 
such  town  from  the  performance  of  any  other  road  labor 
under  the  laws  of  the  State.     It  is  further  provided,  in  the 
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same  section,  the  road  tax  assessed  upon  the  property  in 
such  corporation,  and  upon  the  property  for  one  mile  beyond 
its  limits,  shall  be  paid  to  the  treasurer  of  the  town  of  High- 
land, and  that  it  may  be  collected  in  such  manner  as  may 
be  prescribed  by  ordinance. 

It  is  admitted  there  was  levied  and  assessed,  in  pursuance 
of  law,  for  the  year  1879,  and  subsequent  to  the  1st  day  of 
July  of  that  year,  upon  all  the  taxable  property  of  the  town 
of  Helvetia,  what  is  known  as  a  "road  and  bridge"  tax,  not 
exceeding  forty  cents  on  each  one  hundred  dollars'  worth  of 
taxable  property,  and  that  the  aggregate  amount  of  such  tax 
levied  and  assessed  for  that  purpose,  for  the  year  mentioned, 
within  the  corporate  limits  of  the  town  of  Highland,  was 
$1173.62,  and  that  of  that  amount  there  came  to  the  hands 
of  the  collector,  before  the  commencement  of  this  suit, 
$1092.40.  It  is  stipulated  the  town  of  Highland  has  received 
from  such  collector  the  full  amount  of  the  road  tax  levied 
and  collected  for  that  year  from  property  within  the  corpo- 
rate limits  of  the  town,  but  has  received  no  part  of  the  "road 
and  bridge"  tax  so  levied  and  collected.  The  treasurer  of 
the  highway  commissioners  of  Helvetia  township,  and  the 
treasurer,  of  the  town  of  Highland,  both  claim  the  "road  and 
bridge"  tax  in  the  hands  of  the  collector,  and  the  only  ques- 
tion raised  and  discussed  is,  which  party  is  entitled  to  it. 

The  act  of  1879,  in  force  July  1  of  that  year,  concerning 
"roads  and  bridges,"  is  a  revision  of  former  laws  on  this 
subject,  and  in  terms  repeals  the  act  of  1877,  so  far  as  it 
relates  to  counties  under  township  organization,  and  also  all 
other  acts,  or  parts  of  acts,  inconsistent  therewith.  It  is 
plain,  therefore,  the  present  decision  must  be  controlled  by 
the  act  of  1879.  Section  16  of  that  act  provides,  commis- 
sioners of  highways  may  cause  a  tax,  not  exceeding  forty 
cents  on  each  one  hundred  dollars'  worth  of  taxable  property, 
to  be  levied  and  collected  for  road  purposes,  but  the  taxes 
levied  for  road  purposes  only  on  property  lying  within  an 


1882.]        The  People,  use,  etc.  v.  Suppiger  et  al.  437 

Opinion  of  the  Court. 

incorporated  village,  town  or  city  in  which  the  streets  and 
alleys  are  under  the  care  of  the  corporation,  shall  be  paid 
over  to  the  treasurer  of  such  village,  town  or  city,  to  be 
appropriated  to  the  improvement  of  the  streets,  alleys  and 
bridges  in  such  corporation.  As  respects  any  tax  that  could 
be  or  was  levied  under  this  section  of  the  statute  by  the 
commissioners  of  highways,  there  is  no  controversy.  It  is 
admitted  the  full  amount  of  such  tax  has  been  fully  paid  by 
the  township  collector  to  the  treasurer  of  the  town  of  High- 
land. 

But  the  contention  is  as  to  the  "road  and  bridge"  tax 
levied  and  assessed  under  the  provisions  of  section  119  of 
the  act  of  1879.  It  will  be  observed  the  "road  and  bridge" 
tax  is  to  be  levied  and  collected  for  specific  purposes,  viz., 
for  the  making  and  repairing  of  bridges,  the  payment  of 
damages  by  reason  of  opening,  altering  and  laying  out  of 
new  roads,  the  purchasing  of  necessary  tools,  implements 
and  machinery  for  working  roads,  and  other  specific  objects 
stated.  This  is  a  distinct  tax  from  that  levied  and  assessed 
under  section  16  of  the  same  act,  and  so  this  court  decided 
in  Mee  v.  Paddock,  83  111.  494.  It  will  be  observed  that  the 
tax  levied  under  section  16  may  be  paid  in  labor  by  the  party 
owing  it,  while  that  levied  under  section  119  is  a  money 
tax,  and  being  for  specific  objects  for  which  money  is  needed, 
it  is  obvious  it  must  be  collected  in  money.  The  statute  is 
imperative  (section  122)  the  "road  and  bridge"  tax,  when 
collected,  shall  be  paid  over  to  the  treasurer  of  the  commis- 
sioners of  highways,  by  the  collector,  except  such  rate  per 
cent  as  shall  be  allowed  for  collecting  the  same.  As  has 
been  seen,  all  laws  or  parts  of  acts  on  this  subject  inconsist- 
ent with  the  act  of  1879,  have  been  expressly  repealed,  so 
that  there  is  now  no  doubt  as  to  whom  the  collector  shall 
pay  the  "road  and  bridge"  tax  when  collected.  It  must  be 
paid  to  the  treasurer  of  the  commissioners  of  highways  of 
the  town  imposing  the  tax. 
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The  words,  "except  as  provided  in  section  16,"  contained 
in  the  former  statute,  and  which  were  thought  in  Baird  v. 
The  People,  83  111.  387,  to  make  it  the  duty  of  the  collector  to 
pay  the  "road  and  bridge"  as  well  as  the  road  tax  proper, 
levied  and  assessed  on  property  situated  in  villages,  towns 
and  cities,  to  the  treasurers  of  such  corporations,  have  been 
omitted  from  the  revision  of  1879,  hence  that  case  can  have 
no  bearing  on  the  present  decision. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Mary  White  et  al. 

v. 

John  White,  Jr.  et  al. 

Filed  at  Mt.  Vernon  June  21,  1882. 

1.  Chanqery — affirmative  relief  on  answer — necessity  of  cross-bill. 
Affirmative  relief  can  not  be  granted  to  a  defendant  in  chancery  upon  his 
mere  answer  to  the  bill.  To  obtain  such  relief  the  defendant  must  file  a 
cross-bill  ppaying  for  the  relief  he  seeks. 

2.  Upon  bill  filed  to  reform  a  deed  in  respect  to  an  alleged  misdescription 
of  the  land  intended  to  be  conveyed,  the  defendant  answered,  admitting  the 
mistake  in  the  description  of  the  land  in  the  deed,  but  setting  up  another 
and  different  mistake — that  it  was  intended  to  convey  only  a  life  estate  in 
the  land,  whereas  the  deed  purported  to  convey  the  fee.  The  evidence  on 
the  hearing  tended  strongly  to  support  the  answer,  and  the  court  below 
entered  a  decree  setting  the  deed  aside.  It  was  held  erroneous  to  grant  such 
relief  to  the  defendant  in  the  absence  of  a  cross-bill. 

3.  Same — construction  of  a  bill  as  to  the  character  of  relief  sought. 
The  deed  in  which  the  misdescription  occurred,  purported  to  convey  five  acres 
off  the  east  side  of  a  certain  quarter  section,  when  the  intention  was  to  convey 
that  number  of  acres  off  the  east  side  of  a  forty  acres,  of  that  quarter  section. 
The  bill  prayed  that  the  deed  be  corrected  according  to  the  facts,  and  that  so 
far  as  it  applied  to  the  forty-acre  tract  not  intended  to  be  affected,  the  deed 
be  for  naught  held,  or  that  the  error  or  mistake  be  corrected  as  the  court 
might  deem  best,  and  for  other  and  further  relief.     It  was  held  this  prayer 
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in  the  bill  could  not  be  construed  as  embracing  the  setting  aside  of  the  deed 
altogether,  on  the  basis  of  the  defendant's  answer,  and  thus  to  obviate  the 
necessity  of  a  cross-bill.  The  prayer  was  for  the  correction  of  the  deed  by  a 
further  conveyance,  in  conformity  with  the  facts  charged  in  the  bill. 

Writ  of  Error  to  the  Circuit  Court  of  Perry  county ;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  J.  C.  Hawthorne,  for  the  plaintiffs  in  error : 

Affirmative  relief  can  not  be  granted  to  a  defendant  upon 
a  simple  answer  without  a  cross-bill  accompanying  the  same. 
Tarleton  v.  Vietes,  1  Gilm.  170 ;  Edwards  v.  Helm,  4  Scam. 
143 ;  McConnell  v.  Hodson,  2  Gilm.  640 ;  Mason  v.  McGuire, 
28  111.  322  ;  McCagg  v.  Heacock,  42  id.  135  ;  Hanna  v.  Ratekin, 
43  id.  462;  Titsworth  v.  Stout,  49  id.  78;  Comvell  et  al.  v. 
McCowan  et  al.  53  id.  363;  Howett  v.  Selby,  54  id.  151; 
Purdy  et  ux.  v.  Henslee  et  al.  97  id.  389. 

It  may  be  said  that  complainants  in  their  bill  prayed  for  a 
cancellation  of  the  deed,  but  this  is  not  so.  They  only  asked 
to  have  the  deed  reformed  so  as  to  correspond  with  the  real 
facts  of  the  case,  and  that  it  be  a  nullity  so  far  as  it  did  not 
correspond  with  the  real  facts — that  it  still  be  the  basis  of  a 
correct  and  true  conveyance  to  be  evolved  therefrom. 

Mr.  J.  E.  McFie,  for  the  defendants  in  error : 
The  decree  setting  aside  the  deed  was  in  pursuance  of  the 
prayer  of  the  bill.  It  prayed  that  the  deed  of  John  White, 
Jr.,  to  John  White,  Sr.,  be  cancelled.  The  decree  cancels 
and  annuls  that  deed.  It  grants  no  affirmative  relief  what- 
ever, not  asked  by  the  complainants. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Plaintiffs  in  error  exhibited  their  bill  in  the  Perry  circuit 
court,  to  correct  and  reform  a  deed  to  five  acres  of  land  con- 
veyed by  John  White,  Jr.,  the  patentee,  to  his  father,  John 
White,  Sr.    He  conveyed  it  to  Samuel  White,  who  died,  leav- 
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ing  May  White,  his  widow,  and  Eva  White,  his  only  child  and 
heir.  The  bill  alleges  that  John  White,  Jr.,  in  conveying  to 
his  father,  intended  to  convey  five  acres  off  the  east  side  of 
the  north-east  quarter  of  the  south-west  quarter  of  section 
6,  township  4  south,  range  4  west,  in  Perry  county,  but  in 
drafting  the  deed  a  mistake  was  made,  and  it  was  described 
as  being  on  the  east  side  of  that  quarter  section.  The  prayer 
of  the  bill  was,  that  on  a  final  hearing  the  deed  from  John 
White,  Jr.,  to  his  father,  be  corrected  according  to  the  facts ; 
that  he  be  decreed  and  required  to  quitclaim  the  properly 
described  lands ;  that  the  deed  first  made,  so  far  as  it  applies 
to  the  south-east  quarter  of  the  south-west  quarter  of  section 
6,  be  for  naught  held,  or  that  the  error  and  mistake  be  cor- 
rected as  the  court  may  deem  best,  and  for  other  and  further 
relief.  Defendant  answered,  admitting  the  mistake,  but  sets 
up  another  and  different  mistake,  and  that  is,  it  was  intended 
that  John  White,  Jr.,  should  convey  to  his  father  only  a  life 
estate  in  the  five  acres  intended  to  be  conveyed.  The  evi- 
dence on  the  hearing  strongly  tended  to  support  the  answer. 
To  this  answer  a  replication  was  filed,  and  on  the  hearing  the 
court  decreed  that  the  deed  be  annulled,  avoided  and  forever 
held  for  naught,  and  that  complainants  pay  the  costs. 

Defendant  having  failed  to  file  a  cross-bill,  it  is  urged  that 
it  was  manifest  error  to  grant  specific  relief  to  defendant  on 
the  answer — that  under  that  state  of  the  pleadings,  accord- 
ing to  the  well  recognized  rules  of  practice,  the  court  could 
do  no  more  than  dismiss  the  bill.  According  to  the  uniform 
practice  of  this  and  almost  all  courts  of  chancery,  the  court 
can  never  grant  affirmative  relief  on  the  answer.  To  obtain 
such  relief  the  defendant  has  the  power  to,  and  he  must, 
file  a  cross-bill  praying  for  the  relief  sought.  This  is  the 
rule  announced  in  Tarleton  v.  Vietes,  1  Gilm.  470,  Edwards 
v.  Helm,  4  Scam.  143,  McConnell  v.  Hodson,  2  Gilm.  640, 
Mason  v.  McGirr,  28  111.  322,  and  McCagg  v.  Heacock,  42 
id.  153,  and  a  long  list  of  other  cases  in  this  court  might  be 
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cited  announcing  the  same  rule.  It  is  so  plain  and  element- 
ary as  to  require  the  citation  of  no  authority  for  its  support, 
as  it  is  familiar  to  the  entire  profession.  In  this  there  was 
clear  and  fatal  error.  Nor  has  defendant  attempted  to  dis- 
tinguish this  case  from  those  cited,  except  he  claims  the 
decree  was  in  accordance  with  the  prayer  of  the  bill.  This 
is  undeniably  a  misconception.  The  prayer  is  for  a  correc- 
tion of  the  deed  by  a  further  conveyance,  so  as  to  conform 
to  the  facts  as  charged  in  the  bill.  It  asks  to  have  that 
part  of  the  deed  which  embraces  a  portion  of  the  other 
forty  acres  of  the  quarter  to  which  they  make  no  claim, 
declared  void,  and  nothing  more.  To  hold  the  prayer  asks 
the  entire  deed  be  declared  void,  would  violate  every  rule  of 
construction. 

It  is  said  that  the  merits  of  the  case  require  the  affirmance 
of  the  decree,  and  to  reverse  it  would  be  to  enforce  techni- 
calities and  to  produce  hardship.  In  the  administration  of 
justice  some  form  must  be  observed,  and  there  are  rules  of 
practice  that  must  be  observed,  and  the  one  under  consider- 
ation is  of  that  character.  It  is  plain,  simple,  and  easy  of 
application,  and  when  not  observed  by  counsel,  and  it  pro- 
duces hardship,  it  is  of  his  own  procurement,  and  not  that  of 
the  law,  nor  can  it  relieve  against  such  omissions. 

This  error  must  reverse  the  decree,  and  renders  it  unneces- 
sary to  discuss  the  other  questions  raised  and  discussed. 
The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Decree  reversed. 
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Delia  L.  Payne  et  al. 

v. 

Valentine  L.  Miller  et  al. 

Filed  at  Mt.  Vernon  June  21,  1882. 

1.  FEATJDUiiENT  conveyance — settlement  by  husband  on  Ms  wife. 
A  husband  in  failing  circumstances  had  conveyed  sixty  acres  of  land, 
including  his  homestead,  in  satisfaction  of  prior  loans  of  his  wife  to  him  of 
$1700,  and  being  pressed  by  his  creditors  he  procured  a  loan  of  $3000  on  the 
land,  and  the  wife  gave  up  her  conveyance,  and  joined  in  the  mortgage  to 
secure  such  loan,  releasing  her  dower,  in  consideration  that  her  husband 
would  settle  upon  her  twenty-three  acres  of  the  land,  including  their  home- 
stead, agreeing  to  sign  any  other  deed  or  mortgage  her  husband  might  make 
to  settle  with  his  creditors.  The  husband,  in  pursuance  of  such  arrange- 
ment, conveyed  to  her  the  tract  of  twenty-three  acres,  and  it  appeared  that 
his  indebtedness  to  her  was  ample  consideration  for  the  property  conveyed 
to  her  above  the  amount  of  the  homestead  exemption:  Held,  that  the  con- 
veyance to  the  wife  was  upon  a  sufficient  consideration,  and  valid  against  the 
creditors  of  her  husband. 

2.  Same — conveyance  by  husband  to  his  wife.  A  husband,  though  in 
failing  circumstances,  may  make  a  conveyance  to  his  wife,  when  it  is  made 
upon  a  full  and  fair  consideration;  and  when  such  conveyances  are  made  in 
good  faith,  they  will  be  sustained  to  the  extent  of  the  consideration  actually 
paid,  and  no  further. 

3.  "Witness — competency  of  wife  in  relation  to  conveyance  to  her  by  her 
husband.  On  creditor's  bill  to  set  aside  a  conveyance  of  land  by  a  husband 
to  his  wife,  she  is  a  competent  witness  to  prove  the  consideration  of  the 
conveyance,  and  its  good  faith. 

4.  Same — of  attorney,  as  to  matters  coming  to  him  as  such.  An  attorney 
at  law  may  testify  to  facts  coming  to  his  knowledge  while  securing  a  debt  of 
his  client,  in  a  contest  between  other  parties  than  his  client,  the  latter  having 
no  interest  in  the  litigation. 

Writ  of  Error  to  the  Circuit  Court  of  Madison  county  ; 
the  Hon.  Amos  Watts,  Judge,  presiding. 

Messrs.  Irwin  &  Springer,  for  the  plaintiffs  in  error. 

Messrs.  Metcalf  &  Bradshaw,  for  the  defendants  in  error. 
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Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  was  a  creditor's  bill,  brought  by  Valentine  Miller  and 
Jacob  Stoutzenberg,  in  the  Madison  circuit  court,  against 
Henry  Payne,  and  Delia  Payne,  his  wife,  for  the  purpose  of 
setting  aside  a  post-nuptial  conveyance  made  by  him  to  her, 
and  of  subjecting  the  property  conveyed  to  the  payment  of 
their  respective  judgments.  Stoutzenberg  and  Payne  have 
both  died  since  the  commencement  of  the  suit,  and  their 
respective  legal  representatives  have  been  substituted  as  par- 
ties. The  circuit  court  found  the  equities  with  the  complain- 
ants, and  entered  a  decree  in  conformity  with  the  prayer  of 
the  bill.  Delia  Payne  and  the  legal  representatives  of  her 
deceased  husband  bring  the  case  here  on  error,  and  ask  a 
reversal  of  that  decree. 

The  whole  controversy  is  narrowed  down  to  a  single 
inquiry,  namely,  whether  the  conveyance  made  by  Payne  to 
his  wife  on  the  10th  day  of  May,  1878,  of  a  twenty-three 
acre  tract  of  land  constituting  their  homestead  was  fraudu- 
lent as  against  the  creditors  of  the  former,  and  the  deter- 
mination of  this  question  depends  entirely  upon  whether  the 
evidence  shows  a  sufficient  consideration  to  support  the  deed. 

It  appears,  from  the  testimony,  that  in  1863  and  1864 
Mrs.  Payne  advanced  or  loaned  her  husband  all  together 
$500,  and  again  in  1866  $1200,  making  a  total  of  $1700, 
none  of  which  was  ever  refunded  to  her.  About  a  month 
before  the  conveyance  in  question,  her  husband,  in  considera- 
tion of  this  indebtedness,  conveyed  to  her  sixty  acres  of  land, 
including  the  twenty-three  acre  homestead  tract.  At  this  time 
he  seems  to  have  been  considerably  involved,  and  struggling 
with  his  creditors  as  best  he  could.  About  this  time,  being 
pressed  by  his  creditors,  Payne  applied  to  Thomas  I.  Barns- 
back  for  a  loan  of  $3000,  which  the  latter  agreed  to  make 
provided  Payne  and  his  wife  would  join  in  a  mortgage  to 
secure  its  payment,  and  that   something  over  $800  of  the 
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amount  should  be  paid  W.  W.  Jarvis,  one  of  Payne's  credit- 
ors, the  claim  being  then  in  the  hands  of  John  G.  Irwin,  as 
the  attorney  of  Jarvis.  On  the  10th  of  May,  Irwin,  for  the 
purpose  of  assisting  in  consummating  the  proposed  loan  from 
Barnsback,  called  at  Payne's,  having  a  mortgage  already 
prepared  for  execution  by  Payne  and  his  wife.  Irwin  testi- 
fies that  the  latter  refused  to  sign  the  mortgage  except  upon 
the  condition  that  Payne  would  settle  on  her  the  homestead 
tract  in  question,  which  he  agreed  to  do,  and  that  thereupon 
a  deed  was  prepared  by  the  witness  which  was  executed  by 
Payne  to  her  at  the  same  time  he  and  his  wife  signed  the 
mortgage.  Irwin  swears  the  consideration  for  the  deed  from 
Payne  to  his  wife  was  the  execution  of  the  mortgage  then 
given  to  Barnsback,  and.  an  agreement  on  her  part  to  sign 
any  other  deed  or  mortgage  Payne  might  make  in  order  to 
effect  a  settlement  with  his  creditors,  and  the  proofs  show 
that  subsequent  deeds  were  made  by  him  in  which  she  joined, 
for  the  purpose  of  relinquishing  her  dower.  Mrs.  Payne 
swears  that  the  consideration  for  the  conveyance  to  her  was 
the  relinquishment  of  her  dower  in  all  his  lands,  and  the  giv- 
ing up  of  the  deed  for  the  sixty  acres  of  land  which  he  had 
conveyed  to  her  about  a  month  before  in  satisfaction  of  her 
claim  against  him  for  loaned  money,  as  above  stated.  The 
testimony  of  these  two  witnesses  relating  to  the  consideration 
stands  alone,  and  is  uncontradicted,  nor  is  there  anything  in 
the  record  that  weakens  or  impairs  its  force.  Assuming  it  to 
be  competent,  we  think  it  quite  clear  the  consideration  was 
ample  to  cover  so  much  of  the  property  as  is  not  included  in 
the  homestead,  and  there  is  no  pretense  that  the  homestead 
is  subject  to  these  claims. 

We  perceive  no  force  in  the  objection  that  Mrs.  Payne  and 
Irwin  were  incompetent  witnesses.  As  to  the  former,  we 
think  she  falls  within  at  least  one,  if  not  two,  of  the  exceptions 
of  the  statute.  The  controversy  relates  to  a  tract  of  land 
standing  in  her  own  name,  and  the  facts  she  testifies  to  go 
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to  the  very  foundation  of  her  right,  and  it  is  clear  if  she  were 
a  feme  sole  she  would  be  a  necessary  party  to  any  suit  that 
might  be  brought  to  recover  it.  As  to  Irwin,  he  was  acting, 
at  the  time  to  which  his  testimony  relates,  as  the  attorney  of 
Jarvis,  who  has  no  perceivable  interest  in  this  litigation  or 
the  facts  testified-  to  by  the  witness.  If  this  were  a  contro- 
versy between  Jarvis  and  some  one  else,  growing  out  of  what 
occurred  at  that  time,  and  Jarvis  was  here  objecting  to  his 
testimony  on  the  ground  the  facts  testified  to  were  acquired 
by  him  by  reason  of  his  employment  as  his  attorney,  there 
would  be  at  least  some  apparent  reason  for  the  objection.  But 
such  is  not  the  case.    There  is  clearly  nothing  in  the  objection. 

With  respect  to  the  right  of  a  husband  to  make  a  convey- 
ance to  his  wife,  when  in  failing  circumstances,  the  law  is 
well  settled  he  may  do  so  when  made  upon  a  full,  fair  con- 
sideration, and  where  such  conveyances  are  made  in  good 
faith  they  will  be  sustained  to  the  extent  of  the  consideration 
actually  paid,  and  no  farther.  In  the  present  case  we  think, 
as  already  stated,  the  consideration  was  ample.  Patrick  v. 
Patrick,  77  111.  555. 

The  decree  of  the  circuit  court  will  be  reversed,  with  costs, 
and  a  decree  entered  in  this  court  dismissing  the  complain- 
ants' bill. 

Decree  reversed. 


'  Edwin  Davis 

v. 
Henry  C.  Moore. 

Filed  at  ML  Vernon  June  21,  1882. 

1.  Judicial  sales — sale  after  defendant's  death.  Where  an  execution 
is  issued  and  levied  upon  real  estate  in  the  lifetime  of  the  defendant  therein, 
a  sale  after  his  death  will  be  valid  without  any  notice  to  his  legal  represen- 
tative or  revivor  by  scire  facias. 
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2.  At  common  law,  if  a  defendant  died  after  judgment  against  him,  no 
execution  could  be  issued,  but  the  judgment  had  to  be  revived  by  scire 
facias;  but  by  the  statute  an  execution  is  authorized  to  be  issued  against  the 
real  estate  of  a  deceased  defendant,  upon  notice  to  his  legal  representative, 
after  the  expiration  of  one  year  from  his  death,  without  reviving  the  judg- 
ment or  decree.  This  remedy  is  concurrent  with  the  common  law  proceeding 
by  scire  facias. 

3.  Same — statute  relating  to  sales,  after  defendant's  death,  construed. 
Section  39,  of  chapter  77,  Eev.  Stat.  1874,  provides  that  when  a  person  shall 
die  after  a  judgment  or  decree  for  the  payment  of  money  against  him  shall 
have  been  obtained  in  a  court  of  record,  execution  may  issue  against  his  real 
estate,  or  a  sale  may  be  made  under  such  decree  or  judgment,  without  reviv- 
ing the  same  against  his  heirs  or  legal  representatives,  "provided,  that  no 
execution  shall  issue  or  sale  be  made  until  after  the  expiration  of  twelve 
months  from  the  death  of  such  deceased  person;  nor  shall  any  sale  be  had 
on  any  such  execution  or  decree  until  the  person  in  whose  favor  the  judgment 
or  decree  is  sought  to  be  enforced  shall  give  to  the  executor  or  administrator, 
etc.,  at  least  three  months'  notice  in  writing  of  the  existence  of  such  judgment 
or  decree  before  issuing  execution  or  proceeding  to  sell:"  Held,  this  provi- 
sion has  no  reference  to  cases  in  which  execution  is  issued  and  levied  in  the 
lifetime  of  the  defendant  in  execution.  The  proviso  relates  only  to  execu- 
tions to  be  issued  after  the  death  of  the  defendant,  and  sales  on  decrees  not 
carried  into  effect  in  the  lifetime  of  the  defendant. 

4.  Same — sale  after  return  day  is  valid,  if  levy  is  made  before.  Where 
an  execution  is  levied  upon  real  estate  in  its  lifetime,  the  officer  may  sell  the 
land  after,  as  well  as  before,  the  return  day  of  the  writ,  without  the  issuing 
of  a  venditioni  exponas. 

5.  Same — purchaser  at  execution  sale — as  to  equities  between  the  par- 
ties. A  purchaser  of  land  at  a  sheriff's  sale  on  execution,  who  is  not  a  party 
to  the  judgment,  need  not  concern  himself  in  regard  to  any  equities  between 
the  parties, — he  is  only  bound  to  look  to  the  judgment,  the  levy  and  the 
sheriff's  deed,  for  the  protection  of  his  title. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the  Hon. 
George  W.  Wall,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  the  appellee 
against  the  appellant,  in  the  circuit  court  of  Marion  county. 
The  record  showed  that  William  Aird  was  the  common  source 
of  title  under  whom  both  parties  claimed  title,  the  defendant 
claiming  under  a  sale  made  on  a  deed  of  trust  given  by  Aird, 
and  the  plaintiff  under  a  sale  of  the  same  land  on  execution 
against  Aird,  issued  upon  a  decree  of  the  Marion  circuit  court. 
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Mr.  J.  H.  Sedgwick,  Mr.  0.  J.  Bailey,  and  Mr.  William 
Walker,  for  the  appellant. 

Mr.  Henry  C.  Goodnow,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Execution  was  issued  upon  a  judgment  of  a  circuit  court, 
and  levied  upon  real  estate,  in  the  lifetime  of  the  defendant 
in  execution.  This  real  estate  was  sold,  by  virtue  of  that 
levy,  within  less  than  two  months  after  the  death  of  the 
defendant  in  execution,  and  without  giving  his  executor, 
administrator  or  heirs  any  notice  in  writing  of  the  existence 
of  the  judgment  on  which  the  execution  was  issued.  The 
question  is,  was  such  sale  void,  or  did  it  confer  upon  the 
purchaser  a  legal  title,  subject,  of  course,  to  the  right  of 
redemption  ? 

Appellant  claims  that  the  sale  was  absolutely  void,  by 
virtue  of  section  39,  chap.  77,  Eev.  Stat.  1874,  p.  626,  which 
reads  as  follows  :  "When  a  person  shall  die  after  the  rendition 
of  a  judgment  or  decree  for  the  payment  of  money  against 
him  is  obtained  in  a  court  of  record,  execution  may  issue 
against  the  real  estate  of  such  deceased  person,  or  sale  may 
be  made  under  such  decree  without  reviving  the  judgment  or 
decree  against  his  heirs  or  legal  representatives :  Provided, 
that  no  execution  shall  issue  or  sale  be  made  until  after  the 
expiration  of  twelve  months  from  the  death  of  such  deceased 
person ;  nor  shall  any  sale  be  had  on  any  such  execution  or 
decree  until  the  person  in  whose  favor  the  judgment  or  decree 
is  sought  to  be  enforced  shall  give  to  the  executor  or  admin- 
istrator, or  if  there  is  neither,  the  heirs  of  the  deceased,  at 
least  three  months'  notice  in  writing  of  the  existence  of  such 
judgment  or  decree,  before  issuing  execution  or  proceeding  to 
sell."  But  this,  it  is  clear,  has  no  reference  to  cases  in 
which  execution  is  issued  and  levied  in  the  lifetime  of  the 
defendant  *in  execution.     It  has  reference  to  judgments  and 
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decrees  which,  after  the  death  of  the  defendant  in  execution, 
it  would,  at  common  law,  have  been  necessary  to  have  revived 
by  scire  facias  before  their  collection  could  be  enforced.  "By 
the  common  law  all  proceedings  in  a  suit  at  law  were 
arrested  by  the  death  of  the  parties.  If  either  of  them  died 
before  judgment,  no  judgment  could  be  entered,  but  the  suit 
abated;  if  he  died  after  judgment,  no  execution  could  be 
issued,  but  the  judgment  had  to  be  revived  by  scire  facias.''' 
Brown  v.  Parker,  15  111.  307.  Hence  the  language  here  is: 
"When  a  person  shall  die  after  the  rendition  of  a  judgment 
or  decree  for  the  payment  of  money  against  him  is  obtained 
in  a  court  of  record,  execution  may  issue  against  the  real 
estate  of  such  deceased  person,  or  sale  may  be  made  under 
such  decree,  without  reviving"  (as  otherwise  would  be  neces- 
sary) "the  judgment  or  decree  against  his  heirs  or  legal 
representatives."  And  the  remedy  thus  provided  is  concur- 
rent with  the  common  law  proceeding  by  scire  facias.  Brown 
v.  Parker,  supra. 

The  proviso,  that  "no  execution  shall  issue  or  sale  be 
made, "  by  the  plainest  rules  of  construction  relates  only  to 
the  executions  and  sales  which  form  the  subject  of  the  enact- 
ment,— that  is  to  say,  executions  to  be  issued  after  the  death 
of  the  defendant  in  execution,  and  sales  on  decrees  for  the 
payment  of  money,  not  carried  into  effect  in  the  lifetime  of 
the  defendant.  And  this,  in  our  opinion,  is  placed  beyond 
reasonable  controversy  by  the  further  clause,  "nor  shall  any 
sale  be  had  on  any  such  execution  or  decree,  until,"  etc., 
thus  unmistakably  referring  back,  for  its  antecedents,  to  the 
first  named  executions  and  decrees. 

Where  an  execution  is  levied  upon  real  estate,  in  its  life- 
time, there  remains  only  the  duty  of  the  officer  to  sell,  and 
this  he  may  do  after  as  well  as  before  the  return  day  of  the 
writ,  and  without  the  issuing  of  a  venditioni  exponas.  Phil- 
lips et  at.  v.  Dana,  3  Scam.  551 ;  Bellingall  v.  Duncan  et  al. 
3  Gilm.  477.     Here,  when  the  defendant  in  execution  died, 
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there  remained,  then,  only  the  duty  of  the  sheriff  to  sell, — a 
duty  fixed  or  determined  by  the  levy  already  made,  and  to 
the  performance  of  which  the  further  possession  of  the  execu- 
tion was  unnecessary.  No  new  process  could  be  necessary, 
and  the  case  is  clearly  unaffected  by  the  statute. 

We  think  the  sale  was  valid.  The  equities  talked  of  by 
counsel,  in  their  brief,  seem  to  be  thrown  in  as  makeweights 
or  excuses  for  relying  on  strictly  legal  rights,  rather  than  as 
constituting  a  legal  defence  to  appellee's  cause  of  action,  and 
hence  deserve  no  special  notice.  The  judgment,  the  levy 
and  the  deed  are  shown,  and  these  are  all  to  which  the 
appellee  (who  was  not  a  party  to  the  judgment)  is  required 
to  look.     Phillips  et  al.  v.  Coffee,  17  111.  154. 

An  objection  was  urged  in  argument  that  the  judgment 
did  not  determine  the  estate  of  the  appellee  in  the  premises. 
This  is  a  misapprehension.  The  record  is  not  defective  in 
that  regard. 

We  perceive  no  cause  to  disturb  the  judgment  below,  and 

it  will,  therefore,  be  affirmed. 

Judgment  affirmed. 


Adolph  Euegger  et  al. 

v. 

The  Indianapolis  and  St.  Louis  Eailroad  Company. 

Filed  at  ML  Vernon  January  16,  1882— Re-filed  June  21,  1882* 

1.  Former  adjudication — when  a  bar  to  relief,  or  relief  on  new 
ground.  Where  the  same  matters  involved  in  a  suit  in  equity  were  involved 
in  a  prior  suit,  though  in  the  United  States  Circuit  Court,  and  the  two  suits 
were  between  the  same  parties,  the  decision  in  the  prior  suit  will  be  conclu- 
sive on  the  trial  of  the  second  suit  brought  in  the  State  court. 

*  Subsequently  to  the  riling  of  the  opinion  in  this  case,  in  January,  1882,  a 
rehearing  was  granted,  but  upon  further  consideration  the  opinion  was  re-filed 
as  the  opinion  of  the  court. 
29—103  III. 
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2.  Where  a  suit  is  brought  in  the  United  States  Circuit  Court  to  enjoin 
the  collection  of  a  certain  tax  for  certain  years,  which  relief  is  denied  on  a 
final  hearing  on  the  merits,  and  the  bill  dismissed,  this  will  be  a  bar  to  a  bill 
filed  by  the  same  complainant  against  the  collectors  of  the  same  counties, 
seeking  the  same  identical  relief,  although  other  reasons  and  grounds  may 
be  alleged  in  the  second  suit  for  granting  the  same.  A  prior  adjudication 
between  the  same  parties  is  conclusive  upon  them,  not  only  as  to  the  matters 
actually  determined,  but  as  to  every  other  thing  within  the  knowledge  of  the 
parties  which  might  have  been  set  up  as  a  ground  for  relief  or  defence. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ; 
the  Hon.  William  H.  Snyder,  Judge,  presiding. 

Messrs.  Wise  &  Davis,  for  the  plaintiffs  in  error : 
A  former  adjudication  by  a  court  of  competent  jurisdiction 
is  conclusive  in  any  subsequent  suit  between  the  same  parties 
for  the  same  subject  matter.  Hamilton  v.  Qmmby  et  al.  46 
111.  90 ;  Rogers  v.  Higgins  et  al.  57  id.  244 ;  Kelly  et  al.  v. 
Donlin  et  al.  70  id.  378 ;  Garrick  et  al.  v.  Chamberlain  et  al. 
97  id.  620. 

Mr.  John  T.  Dye,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Craig*  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  the  Indianapolis  and 
St.  Louis  Eailroad  Company,  on  the  22d  day  of  June,  1878, 
against  the  collectors  of  the  several  counties  of  Madison, 
St.  Clair,  Macoupin.  Montgomery,  Christian,  Shelby,  Moul- 
trie, Coles  and  Edgar,  to  enjoin  them  from  levying  upon  and 
selling  the  rolling  stock  and  personal  property  of  complain- 
ant, by  virtue  of  tax  warrants  issued  to  them  by  the  clerks  of 
the  various  counties,  to  collect  certain  taxes  assessed  by  the 
State  Board  of  Equalization  upon  capital  stock  for  the  years 
1873,  1874,  1875  and  1876. 

In  the  bill,  as  originally  filed,  it  is  alleged  that  complain- 
ant is  a  corporation  organized  and  existing  solely  under  the 

*At  the  time  of  filing  this  opinion  originally,  Mr.  Justice  Ceaig  was 
Chief  Justice. 
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laws  of  Indiana ;  that  it  became  incorporated  under  the  laws 
of  that  State  by  articles  of  association  entered  into  on  the 
28th  of  August,  1867;  that  complainant's  general  offices  are 
now,  and  always  have  been,  in  Indianapolis,  Indiana ;  that 
it  never  became  incorporated  under  any  law  of  Illinois,  gen- 
eral or  special,  or  in  any  manner  accepted  or  recognized  any 
act  of  the  General  Assembly  of  Illinois  in  regard  to  com- 
plainant, or  consolidated  its  capital  stock  or  franchises  with 
any  corporation  organized  under  the  laws  of  Illinois ;  that  it 
never  did,  and  does  not  now,  own,  control  or  use  any  capital 
stock  in  Illinois,  and  owns,  controls  and  uses  no  capital 
stock  except  that  issued  and  held  by  it  in  Indiana,  and 
uses  and  controls  no  franchises  other  than  those  granted  by 
Indiana,  except  as  lessees,  and  has  not  now,  and  never  had, 
any  indebtedness  in  Illinois,  except  for  current  expenses ; 
that  the  State  Board  of  Equalization  of  Illinois,  at  its  first 
session,  in  August,  1873,  adopted  the  following  rule  for  the 
assessment  of  capital  stock,  including  the  franchises  of  rail- 
road companies  created  under  the  laws  of  Illinois,  (setting 
out  said  rule  in  hcec  verba,)  which  is  the  only  rule  ever 
adopted  by  said  board  for  said  purpose ;  that  said  board, 
at  each  of  its  sessions  in  1873,  1874,  1875  and  1876,  wrong- 
fully, fraudulently,  and  without  authority  of  law,  assessed 
the  complainant  on  capital  stock  and  franchise  in  Illinois, 
as  follows:  for  the  year  1873  the  sum  of  $2,919,184,  for 
the  year  1874  the  sum  of  $1,125,139,  for  1875  the  sum  of 
$1,004,416,  and  for  1876  the  sum  of  $375,326;  that  the 
board,  after  fixing  the  value,  distributed  the  same  for  tax- 
ation among  the  counties  on  the  lines  of  its  road,  and  fixed 
the  tax  thereon  (the  amount  for  each  year  in  each  county  is 
fully  set  out) ;  that  the  board,  although  well  knowing  com- 
plainant owned,  etc.,  no  capital  stock,  and  had  no  indebted- 
ness in  Illinois  except  for  current  expenses,  applied  said  rule 
to  complainant  as  if  it  was  a  corporation  organized  under 
the  laws  of  Illinois ;    that  said  tax  is  fraudulent  and  void 
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because  complainant  had  no  capital  stock  or  indebtedness  in 
Illinois ;  that  complainant  is  a  common  carrier  of  passengers 
and  freight,  and  that  in  the  performance  of  its  duties  as  such 
•it  is  necessary  for  its  rolling  stock  to  cross  from  Indiana  into 
Illinois,  but  that  the  situs  or  location  of  said  rolling  stock  is 
in  Indiana ;  that  it  possesses  all  of  said  rolling  stock  as  a 
corporation  of  Indiana ;  that  said  rolling  stock  is  all  listed 
and  taxed  in  that  State,  and  all  the  taxes  thereon  in  that 
State  have  been  fully  paid  by  complainant. 

On  the  9th  of  December,  1880,  complainant  by  leave  filed 
an  amendment  to  its  bill,  whereby  it  is  alleged  the  State 
Board  of  Equalization  of  Illinois  assessed  the  capital  stock 
of  the  St.  Louis,  Alton  and  Terre  Haute  Eailroad  Company, 
for  1873,  at  $2,919,184;  that  said  St.  Louis,  Alton  and 
Terre  Haute  Eailroad  Company  is  a  corporation  of  Illinois, 
owning  a  railroad  extending  from  Terre  Haute,  Indiana,  to 
East  St.  Louis,  Illinois ;  that  complainant  is  a  corporation 
of  Indiana,  owning  a  railroad  extending  from  Indianapolis  to 
Terre  Haute,  in  said  State ;  that,  complainant,  by  virtue  of  a 
lease  from  the  St.  Louis,  Alton  and  Terre  Haute  Eailroad 
Company,  has  the  right  to  use  its  rolling  stock  and  machinery 
on  the  railroad  of  said  railroad  company,  for  which  it  pays  a 
rental  fixed  by  said  lease,  but  that  complainant  owns  no 
railroad  in  Illinois,  and  has  no  capital  stock  or  bonded  debt 
in  said  State ;  that  the  capital  stock  tax  aforesaid  is  in  addi- 
tion to  the  tax  on  real  estate  and  tangible  property  of  said 
railroad  company ;  that  the  aggregate  amount  of  said  capital 
stock  for  the  year  1873  was  distributed  by  the  secretary  of 
said  board,  and  certified  by  the  Auditor  to  the  clerks  of  said 
counties  as  an  assessment  against  the  St.  Louis,  Alton  and 
Terre  Haute  Eailroad  Company,  and  was  not  assessed  by 
said  State  board  or  certified  to  said  clerks  as  an  assessment 
of  the  property  of  complainant,  and  is  no  lien  upon  its  prop- 
erty, and  complainant  is  not  bound  to  pay  taxes  on  said 
assessment;    yet   the    defendants,  to-wit,   Adolph   Ruegger, 
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collector  of  Madison  county,  (and  the  others,  naming  them,) 
by  virtue  of  warrants  issued  to  them  as  collectors  by  said 
county  clerks,  are  about  to  levy  and  sell  complainant's  roll- 
ing stock  and  personal  property  used  by  it  upon  its  leased 
line  in  Illinois. 

The  answer  admits  that  complainant  was  originally  a  cor- 
poration of  Indiana,  with  its  general  offices  there,  as  alleged 
in  the  bill,  but  avers  that  on  September  15,  1867,  com- 
plainant, by  written  contract  recorded,  etc.,  leased  from  the 
St.  Louis,  Alton  and  Terre  Haute  Eailroad  Company,  an 
Illinois  corporation,  certain  lines  of  railroad  and  appurte- 
nances in  Illinois,  which  have  been  held  and  maintained  by 
complainant  ever  since ;  that  by  an  act  of  the  General 
Assembly  of  Illinois,  entitled  "An  act  relating  to  the  Indian- 
apolis and  St.  Louis  Eailroad  Company,  and  to  authorize 
extension  of  said  railroad,"  approved  March  10,  1869,  it 
was  enacted  as  follows :  (setting  out  the  act  in  hcec  verba.) 
Section  1  of  said  act  confirms  the  lease  aforesaid,  according 
to  its  terms.  Section  2  provides  that  the  lessees  (complain- 
ant), etc.,  shall  be  a  railroad  corporation  in  this  State,  under 
the  style  of  "The  Indianapolis  and  St.  Louis  Eailroad  Com- 
pany," and  shall  possess  the  same  or  as  large  power  as  the 
lessors,  and  such  other  powers  as  are  usual  to  railroad  corpo- 
rations, and  authorizes  complainant  to  extend  said  railroad. 
(Private  laws  1869,  vol.  3,  p.  316.)  That,  as  defendants  are 
informed  and  believe,  complainant  accepted  and  acted  under 
said  act,  and  thereby  became,  and  has  ever  since  continued  to 
be  in  this  State,  a  corporation  created  and  existing  under  the 
laws  of  Illinois,  and  has  ever  since  held  and  operated  said 
leased  lines ;  that  by  the  terms  of  the  lease  complainant 
was,  during  the  term  thereof,  to  pay  all  taxes,  assessments 
and  imposts,  of  whatever  kind,  which  should  be  charged, 
levied,  assessed  or  imposed  upon  said  leased  road,  or  that 
might  be  charged  against  the  lessees  by  reason  of  its  owner- 
ship of  said  road ;  that  in  pursuance  of  the  assessment  of  the 
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State  board  there  was  distributed,  as  capital  stock  assess- 
ment of  the  St.  Louis,  Alton  and  Terre  Haute  Eailroad  Com- 
pany, for  1873,  1874,  1875  and  1876,  the  sums  of  money 
mentioned  in  the  bill ;  that  the  taxes  so  levied  were,  in  pur- 
suance of  said  lease,  charged  to  complainant,  but  were  not 
levied  as  a  tax  on  the  capital  stock  of  complainant. 

The  answer  further  states,  that  as  to  said  taxes  for  1873, 
1874  and  1875,  complainant  filed  its  bill  in  the  United  States 
Circuit  Court  for  the  Southern  District  of  Illinois,  on  the 
20th  of  July,  1876,  against  James  L.  Vance  and  others,  being 
the  several  collectors  of  the  counties  aforesaid,  impleaded 
with  John  Fishback,  collector  of  the  city  of  Alton,  in  which 
bill  complainant  stated  it  was  a  corporation  of  Indiana,  and 
a  citizen  thereof,  with  its  general  offices  in  Indianapolis,  and 
made  an  exhibit  of  its  articles  of  incorporation,  as  herein, 
and  stated  that  on  September  11,  1867,  it  leased  of  the 
St.  Louis,  Alton  and  Terre  Haute  Eailroad  Company  its  line 
of  railroad  in  Illinois,  as  described  in  said  lease,  and  that  it 
held  and  operated  said  line  under  said  lease  from  the  date 
thereof  to  the  filing  of  said  bill,  and  stating  in  said  bill  that 
it  returned  to  the  Auditor  correct  schedules  of  its  property  in 
Illinois,  in  said  years  1873,  1874  and  1875;  that  the  State 
board  convened  in  each  of  said  years,  and  assessed  against 
complainant,  as  capital  stock  for  said  years,  the  several  sums 
heretofore  set  out  in  the  bill  in  this  suit ;  that  said  assess- 
ment was  unjust,  illegal  and  void ;  that  said  sums  had  been 
certified  to  the  county  clerks,  who  had  extended  the  taxes 
thereon  against  complainant,  and  placed  warrants  in  the 
hands  of  the  collectors  of  said  counties,  who  threatened  to 
levy,  etc.,  concluding  with  a  prayer  for  injunction,  etc. 

It  was  also  alleged  in  the  answer  that  an  injunction  was 
granted ;  that  the  defendants  in  the  suit  answered  the  bill, 
setting  up  the  same  matters  in  defence  hereinbefore  stated 
in  this  answer ;  that  the  complainant  in  the  bill  afterwards 
filed  an  amendment  to  the  bill,  and  therein  set  out  the  act  of 
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1869,  and  alleged  that  no  person  connected  with  complainant 
ever  organized,  subscribed  for  stock,  or  did  any  other  act  to 
incorporate  under  said  act,  and  that  no  capital  stock  of  the 
corporation  referred  to  in  said  act  was  ever  subscribed  by 
the  lessees  referred  to  in  said  lease  and  act,  and  that  all  the 
capital  stock  owned  by  complainant  was  that  subscribed  to 
and  issued  by  complainant,  a  corporation  existing  under  the 
laws  of  Indiana. 

The  answer  further  sets  up  that  upon  a  final  hearing  a 
decree  was  rendered,  in  which  the  bill  was  dismissed  at  com- 
plainant's costs ;  that  an  appeal  was  taken  to  the  Supreme 
Court  of  the  United  States,  and  the  decree  affirmed.  It  is 
also  set  up  in  the  answer  that  as  to  the  tax  of  1876  a  like 
bill  was  filed,  answer  put  in,  and  a  decision  rendered  thereon 
as  in  the  other  case. 

After  an  amendment  was  made  by  complainant  to  the  bill 
in  1880,  defendants  filed  an  answer  to  the  same,  in  which  it 
was  in  substance  set  up  that  the  State  board  assessed  the 
capital  stock  of  the  St.  Louis,  Alton  and  Terre  Haute  Eail- 
road  Company  for  1873,  as  alleged  in  the  amended  bill;  that 
said  railroad  company  is  an  Illinois  corporation;  neither 
admits  nor  denies  that  complainant  is  an  Indiana  corpora- 
tion, as  alleged  in  the  amended  bill,  but  avers  that  complain- 
ant is  a  corporation  incorporated  under  the  act  of  March  10, 
1869,  and.  is  a  corporation  of  Illinois,  and  accepted  and 
acted  under  said  act ;  admits  complainant  is  operating  said 
line  of  railroad  by  virtue  of  the  lease  aforesaid,  but  avers 
that  in  and  by  said  lease  complainant  covenanted  to  pay  the 
taxes,  etc.,  during  the  term  thereof,  etc. ;  admits  the  aggre- 
gate amount  of  the  capital  stock  of  the  St.  Louis,  Alton  and 
Terre  Haute  Eailroad  Company  for  1873  was  distributed  by 
the  secretary  of  the  board,  and  certified  by  the  Auditor  as  an 
assessment  against  said  railroad  company,  but  avers  the 
taxes  extended  thereon  were  charged  to  complainant  in  pur- 
suance of  the  terms  of  said  lease ;  admits  said  capital  stock 
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was  not  assessed  against  complainant,  but  avers  the  taxes 
are  a  lien  upon  the  complainant's  property  by  virtue  of  the 
law  and  the  lease  aforesaid. 

There  is  but  one  question  presented  by  this  record  which 
it  will  be  necessary  to  consider,  as  the  determination  of  that 
fully  settles  the  rights  of  the  parties.  That  question  is, 
whether  the  decree  dismissing  complainant's  bill  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
Illinois,  and  affirmed  in  the  Supreme  Court,  is  a  bar  to  a 
recovery  here.  If  the  same  matters  were  involved  in  that 
case  as  are  involved  in  this,  and  the  transactions  were 
between  the  same  parties,  the  decision  must  be  held  con- 
clusive. This  principle  is  so  well  and  fully  settled  that  we 
deem  it  necessary  to  cite  but  few  authorities  in  support  of 
the  rule. 

In  Hamilton  v.  Quimby,  46  111.  90,  it  was  held  that  a 
former  adjudication  of  the  matter  in  controversy  is  conclu- 
sive between  the  same  parties  in  a  subsequent  proceeding 
upon  the  same  matter,  not  only  as  to  the  matters  actually 
determined,  but  as  to  every  other  thing  then  within  the 
knowledge  of  the  complainant  which  might  have  been  then 
set  up  as  ground  for  relief,  and  litigated  in  the  first  suit. 

In  Rogers  v.  Higgins,  57  111.  244,  it  was  held:  "When  a 
complainant  in  chancery  presents  his  cause  of  action  before 
the  court,  he  should  bring  forward  and  urge  all  the  reasons 
which  then  existed  for  its  support.  After  a  determination  of 
the  suit  the  controversy  can  not  be  reopened  to  hear  any 
additional  reason  which  before  existed  and  was  within  the 
knowledge  of  the  party,  in  support  of  the  same  cause  of 
action.  The  principle  of  res  judicata  embraces  not  only  what 
has  actually  been  determined  in  the  former  suit,  but  also 
extends  to  any  other  matter  properly  involved,  and  which 
might  have  been  raised  and  determined  in  it."  See,  also, 
Kelly  v.  Donlin,  70  111.  378,  and  Garrick  v.  Chamberlain,  97 
id.  620. 
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As  to  the  rule  of  law  there  can  be  no  doubt.  It  then  only 
remains  to  be  determined  whether  the  action  set  up  in  the 
answer  was  between  the  same  parties,  and  involved  the  same 
matters  that  are  involved  in  this  action.  The  complainant 
in  each  case  was  the  Indianapolis  and  St.  Louis  Eailroad 
Company.  The  defendants  were  the  same,  the  bill  in  the 
Circuit  Court  of  the  United  States,  as  here,  having  been 
brought  against  the  collectors  of  certain  counties  through 
which  the  railroad  was  constructed.  The  parties  to  the  two 
bills  may  then  be  regarded  as  identical. 

The  only  point  upon  which  there  is  room  for  dispute,  is  in 
regard  to  the  matters  involved.  The  transcript  of  the  pro- 
ceedings in  the  case  in  the  United  States  Court  was  read  in 
evidence,  and  the  decision  of  the  case  is  reported, — Railroad 
Company  v.  Vance,  6  Otto,  450.  From  an  inspection  of  the 
evidence  it  is  apparent  that  the  subject  matter  of  each  bill  is 
the  same.  Each  bill  was  brought  for  the  purpose  of  enjoin- 
ing the  collection  of  a  capital  stock  tax  assessed  by  the  State 
board  for  the  years  1873,  1874,  1875  and  1876,  upon  the 
capital  stock  and  franchises  of  the  St.  Louis,  Alton  and  Terre 
Haute  Eailroad  Company.  The  tax  in  each  case  which  the 
railroad  company  sought  to  defeat  was  one  and  the  same. 

But  it  is  said  by  counsel  for  the  railroad  company,  that 
the  issues  involved  in  the  case  of  Indianapolis  and  St.  Louis 
Railroad  Co.  v.  Vance  were  different  from  the  issues  involved 
in  this  case.  In  that  case  the  bill  sought  to  enjoin  the  col- 
lection of  capital  stock  taxes  against  the  complainant, — that 
is,  the  Indianapolis  and  St.  Louis  Eailroad  Company.  In 
this  case  the  bill  seeks  to  enjoin  the  collection  of  capital 
stock  taxes  assessed  against  another  corporation, — that  is, 
against  the  St.  Louis,  Alton  and  Terre  Haute  Eailroad  Com- 
pany. We  do  not  regard  this  point  well  taken.  The  taxes 
sought  to  be  defeated  are  the  same  in  each  suit.  The  testi- 
mony offered  in  each  case  shows  but  one  assessment, — one 
valuation  for  the  same  years, — the  same  tax  schedules,  and 
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the  same  identical  tax  in  question  in  each  case.  It  is  true  a 
reason  is  urged  to  defeat  the  tax  in  this  case  which  was  not 
urged  in  the  other  case,  but  that  can  not  affect  the  question. 
The  court,  in  the  case  in  the  Circuit  Court  of  the  United 
States,  had  jurisdiction  of  the  parties  and  the  subject  mat- 
ter, and  the  complainant  was  bound  to  bring  forward  every 
objection  that  existed  to  the  validity  of  the  tax,  and  if  he 
failed  to  do  so  he  can  not,  in  a  subsequent  suit,  urge  an 
objection  which  he  might  have  insisted  upon  in  the  former 
action.  Litigation  must  have  a  termination,  and  when  a 
matter  has  been  in  issue,  and  the  parties  before  the  court, 
and  opportunity  afforded  to  assert  their  rights,  they  must  be 
held  concluded  from  afterwards  litigating  them  in  another 
proceeding.     Briscoe  v.  Lloyd,  64  111.  33. 

It  is  not,  however,  clear  that  the  point  now  relied  upon 
was  not  before  the  court  in  the  Vance  case.  The  court,  in 
the  opinion  in  that  case,  says:  "The  defendants,  denying 
that  there  had  been  any  assessment  upon  the  capital  stock 
of  the  complainant,  insisted  that  the  taxes  in  question  were 
due  upon  assessments  rightfully  made  by  the  State  Board  of 
Equalization  of  Illinois  upon  the  capital  stock  and  franchises 
of  an  Illinois  corporation,  the  St.  Louis,  Alton  and  Terre 
Haute  Eailroad  Company,  over  and  above  its  tangible  prop- 
erty, for  so  much  of  its  main  line  and  the  Alton  branch 
thereof  as  were  leased  to,  and  operated  in  Illinois  by,  the 
Indianapolis  and  St.  Louis  Eailroad  Company,  to  whom 
defendants  claimed  the  taxes  in  question  were  therefore 
properly  charged."     Railroad  v.  Vance,  6  Otto,  450. 

It  is  true  the  complainant  alleged  in  the  bill  that  the 
assessment  was  made  against  the  complainant ;  but  that  was 
expressly  denied,  and  it  was  insisted  that  the  assessment 
was  made  against  the  St.  Louis,  Alton  and  Terre  Haute 
Eailroad  Company,  and,  as  we  understand  the  decision,  the 
court  held  that  in  fact  the  assessment  was  made  against 
the   St.  Louis,  Alton   and  Terre   Haute   Company,  but  that 
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the  taxes  due  upon  such  assessment  were  properly  charged 
to  complainant,  under  the  act  of  1869,  and  the  lease  under 
which  it  operated  the  road.  The  court  say:  "The  State 
board  therefore  made  an  assessment  upon  the  capital  stock 
of  the  lessor  corporation  (the  St.  Louis,  Alton  and  Terre 
Haute  Eailroad  Company)  for  that  portion  of  the  lines  of 
railroad  which  passed  from  its  control  in  virtue  of  the  lease 
of  IS 07,  and  then  distributed  such  assessment  among  the 
various  counties  on  the  lines  of  the  leased  railroads,  in  the 
proportion  that  the  extent  of  track  in  the  respective  counties 
bore  to  the  whole  length  of  the  leased  lines  in  the  State,  the 
taxes  due  upon  such  assessment  being  charged  to,  and  to  be 
collected  from,  the  Indianapolis  and  St.  Louis  Eailroad  Com- 
pany, which,  with  the  consent  of  the  State  of  Illinois,  as 
expressed  in  the  act  of  March  11,  1869,  was  entitled  to  have 
and  did  have  exclusive  control  and  management  of  such 
leased  lines.  The  mode  thus  adopted  by  the  State  board 
was,  as  we  think,  in  substantial  conformity  to  the  laws  of 
Illinois,  and  affords  the  complainant  no  just  ground  of  objec- 
tion. "  From  this  language  of  the  court  it  is  apparent  that 
the  manner  in  which  the  assessment  was  made  was  before 
the  court,  and  fully  passed  upon ;  and  the  fact  that  com- 
plainant in  the  case  had  alleged  that  the  assessment  was 
made  against  it,  instead  of  alleging,  as  here,  that  it  was 
made  against  the  lessor  corporation,  cut  no  figure  in  the 
case.  We  are  satisfied  the  decree  in  the  Circuit  Court  of  the 
United  States,  as  affirmed  in  the  Supreme  Court,  is  a  bar  to 
any  relief  here. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 

cause  remanded. 

Decree  reversed. 
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The  Workingmen's  Banking  Company 

v. 

Henrietta  Bautenberg,  Admx. 

Filed  at  Mt.  Vernon  June  21,  1882. 

1.  Conteact — legality — indebtedness  of  director  of  a  bank  in  excess 
of  limit  in  charter — guaranty.  Where  a  bank  charter  contains  a  clause  that 
no  director  of  the  corporation  shall  be  indebted  to  it,  either  directly  or  indi- 
rectly, at  any  time,  to  an  amount  greater  than  seventy-five  per  cent  of  the 
capital  stock  held  by  him  in  good  faith  as  his  own,  and  a  director  has  become 
indebted  to  the  bank  in  excess  of  such  sum,  a  note  given  by  him  to  the  bank 
for  a  further  sum  will  be  illegal  and  void,  and  any  guaranty  of  a  third  person 
of  its  payment,  being  in  aid  and  furtherance  of  such  illegal  contract,  will  be 
equally  void,  and  no  recovery  can  be  had  upon  such  guaranty,  although  the 
guarantor  is  not  a  director. 

2.  Same — courts  will  not  assist  either  party  to  an  illegal  contract.  The 
rule  is  well  settled  in  this  State  that  the  court  will  not  assist  either  party  to 
an  illegal  transaction  in  any  respect,  but  will  leave  them  in  the  position  they 
have  voluntarily  and  knowingly  placed  themselves.  In  such  case  the  maxim 
"ex  turpi  causa  non  oritur  actio,"  applies. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
St.  Clair  county;  the  Hon.  William  H.  Snyder,  Judge, 
presiding. 

Messrs.  Hay  &  Knispel,  for  the  appellant : 

A  prohibition  in  a  bank  charter  forbidding  a  loan  to  be 
made  to  an  officer  or  director  of  a  bank,  does  not  render  the 
contract  whereby  such  loan  is  made,  null  and  void.  Such 
prohibitory  clauses  are  regarded  as  directory  merely.  The 
breach  of  such  a  provision  may  subject  the  corporation  to 
penalties  at  the  process  of  the  State  authorities,  but  it  does 
not  avoid  the  contract  which  it  affects.  Morse  on  Banks  and 
Banking,  (2d  ed.)  pp.  16,  117;  Angell  &  Ames  on  Corpora- 
tions, sec.  264;  Morawetz  on  Private  Corporations,  sec.  464; 
Parish  v.  Wheeler,  22  N.  Y.  494 ;  Smith  v.  Bank  of  the  State, 
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IS  Ind.  327;  Bradley  v.  Bank  of  the  State,  20  id.  528;  Bank 
of  Middlebury  v.  Bingham,  33  Yt.  621 ;  Planters'  Bank  v. 
Sharp,  4  Sm.  &  Mar.  75  ;  Shoemaker  v.  Nat.  Mechanics'  Bank, 
2  Abb.  (N.  Y.)  416;  Elder  v.  First  Nat.  Bank  of  Ottawa,  12 
Kan.  238  ;  Richmond  Bank  v.  Robinson,  42  Maine,  589  ;  Bond 
v.  Central  Bank,  2  Ga.  203;  Bates  v.  Bank  of  Alabama,  2 
Ala.  460 ;  Jacft  v.  PeopZe,  19  111.  57;  O'Hare  v.  tfa*.  £<m&  o/ 
Titusville,  77  Pa.  96 ;  Union  Nat.  Bank  v.  Gold  Mining  Co. 
1  Col.  531;  Gold  Mining  Co.  v.  Nat.  Bank,  96  U.  S.  640; 
Allen  v.  Freedman's  Savings  Society,  17  Fla;  Littlewort  v. 
Davis,  50  Miss.  408 ;  Hughes  v.  Bank  o/  Somerset,  5  Lit. 
(Ky.)  46;  G.  JR.  Ean/c  v.  ,4rc/i<T,  8  Sm.  &  Mar.  151. 

For  construction  of  similar  provision  in  National  Banking 
law,  see  Stephens  v.  Monongahely  Nat.  Bank,  88  Pa.  157 ; 
Union  Gold  Mining  Co.  v.  Rocky  Mountain  Nat.  Bank,  96 
U.  S.  640 ;  Harris  v.  Runnels,  12  How.  79. 

No  part  of  the  consideration  was  illegal,  in  the  sense  of  the 
maxim  ex  turpi  causa  non  oritur  actio.  First  Nat.  Bank  of 
Columbus  v.  Garlinghouse,  22  Ohio  St.  502 ;  Bissell  v.  Michi- 
gan Southern  and  Northern  Indiana  R.  R.  Co.  22  N.  Y.  259 ; 
Parish  v.  Wheeler,  id.  494. 

The  defendant  can  not  be  permitted  to  repudiate  a  contract 
the  fruits  of  which  he  retains.  Sedgwick  on  Statutory  and 
Constitutional  Law,  90  ;  Pratt  v.  Short,  53  How.  506  ;  Town- 
ship of  Pine  Grove  v.  Talcott,  19  Wall.  QQ6 ;  Steam  Navigation 
Co.  v.  Weed,  17  Barb.  378 ;  Chester  Glass  Co.  v.  Deivey,  16 
Mass.  91 ;   City  of  Baltimore  v.  Reynolds,  20  Md.  1. 

The  restriction  imposed  by  the  statute  is  a  simple  inhibi- 
tion. .  It  does  not  declare  that  what  was  done  should  be  void, 
nor  was  any  penalty  prescribed.  The  contract  is  valid  as  to 
defendant,  and  he  has  no  right  to  raise  the  question  of  its 
invalidity.     Whitney  v.  Wyman,  101  U.  S.  397. 

There  is  no  privity  between  the  makers  and  guarantors  of 
a  note,  or  between  co-guarantors ;  and  the  undertaking  is  as 
to  a  guarantor  an  original,  independent  undertaking,  and  he 
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will  be  independently  liable.  Bitch  v.  Hathaway,  18  111.  548 ; 
Gage  v.  Mechanics''  Bank,  79  id.  62 ;  1  Parsons  on  Notes  and 
Bills,  224. 


Mr.  B.  A.  Halbert,  and  Mr.  C.  F.  Noetling,  for  the 
appellee : 

It  is  the  essence  of  a  contract  of  guaranty  that  there  should 
be  some  one  else  liable  as  principal.  1  Chitty  on  Contracts, 
(11th  eel.)  p.  738. 

If  a  loan  to  a  director,  in  excess  of  the  charter  limit,  is 
null  and  void  by  reason  of  its  being  against  the  statute  or 
against  public  policy,  it  necessarily  follows  that  anything 
done  in  aid  and  furtherance  of  such  illegal  or  immoral  con- 
tract is  also  null  and  void.  So  the  guaranty  falls  with  the 
original  contract.  Nash  v.  Bonheimer,  20  111.  250 ;  Neustadt 
v.  Hall,  58  id.  172 ;  Tdbey  v.  Robinson,  99  id.  222 ;  Harris  v. 
Hatfield,  71  id.  298;  Arter  v.  Byington,  44  id.  468;  Tenny 
v.  Foote,95  id.  99;  Bowman  v.  Cunningham,  78  id.  48. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  claim  which  the  Workingmen's  Banking  Company  seek 
to  have  established  against  the  estate  of  Charles  Bautenberg, 
deceased,  is  based  on  a  note  made  by  A.  B.  Pope,  elated 
February  8,  1876,  and  is  payable  to  the  order  of  the  Work- 
ingmen's Banking  Company,  nine  months  after  date,  for  the 
sum  of  $2000,  with  interest  after  maturity  at  ten  per  cent 
per  annum.  Payment  of  the  note  is  guaranteed  by  A.  B. 
Pope  and  by  the  intestate.  No  proceedings  seem  to  have 
been  had  against  A.  B.  Pope,  either  as  maker  or  guarantor  of 
the  note.  So  far  as  this  record  discloses,  the  only  effort  to 
enforce  payment  of  the  note  is  this  proceeding  against  the 
estate  of  the  deceased  guarantor,  and  which  was  commenced 
in  the  usual  way  in  the  county  court  where  his  estate  is 
being  administered.     In  all  the  courts  in  which  the  case  was 
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tried  the  finding  was  in  favor  of  the  estate,  and  the  case 
comes  to  this  court  on  the  appeal  of  the  banking  company 
from  the  Appellate  Court  for  the  Fourth  District,  where  the 
judgment  of  the  circuit  court  was  affirmed. 

Proof  of  the  execution  of  the  note  and  guaranty  being 
waived,  claimant  gave  the  note,  with  the  guaranty  of  the 
intestate  and  maker  written  on  the  back,  in  evidence,  and 
rested  its  case.  The  administratrix,  defending  for  the  estate, 
then  gave  in  evidence  a  section  of  the  charter  of  the  bank,  as 
follows:  "No  director  of  said  corporation  shall  be  indebted 
to  said  corporation,  either  directly  or  indirectly,  at  any  time, 
to  an  amount  greater  than  seventy-five  per  centum  of  the 
amount  of  the  capital  stock  held  by  such  director  in  good 
faith  as  his  own. "  It  was  proved  by  the  cashier  of  the  bank, 
that  at  the  time  of  making  the  loan,  and  of  the  execution 
of  the  note  and  guaranty  to  secure  the  same,  A.  B.  Pope,  to 
whom  the  money  was  loaned,  was  a  director  and  stockholder 
in  the  bank,  and  so  continued  until  after  the  note  became 
due,  and  was  at  the  time,  and  so  continued  to  be,  indebted 
to  the  bank  in  a  sum,  exclusive  of  that  mentioned  in  the  note 
guaranteed  by  the  intestate,  in  excess  of  seventy-five  per 
centum  of  the  capital  stock  held  by  the  maker.  The  circuit 
court  found  for  the  estate,  on  the  ground  the  lending  of  the 
money  to  Pope,  and  taking  his  note  therefor,  was  prohibited 
by  statute,  and  hence  illegal,  and  as  the  guaranty  was  in  aid 
and  furtherance  of  such  illegal  contract,  no  recovery  could  be 
had  on  it  against  the  estate  of  the  guarantor.  That  finding 
is  warranted  both  by  the  law  and  the  evidence. 

It  is  clear  the  loan  made  to  Pope  by  the  bank  was  prohib- 
ited by  the  provisions  of  its  charter,  and  was  made  in  open 
violation  of  the  limitations  on  its  powers,  and  whatever  may 
be  the  decisions  elsewhere,  no  recovery  can  be  had  on  the 
note  in  this  State.  The  case  of  Venn  v.  Bornman,  102  111. 
523,  in  this  respect  is  an  analogous  case,  and  is  conclusive 
as  to  this  point  in  this  case. 
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But  another  consideration  is  pressed  on  the  attention  of 
the  court.  It  is,  conceding  the  section  of  the  charter  cited 
can  be  interposed  as  a  defence  to  the  note,  it  is  a  privilege 
personal  to  the  maker,  and  is  a  defence  that  can  not  be 
availed  of  by  the  guarantor,  with  whom  the  law  did  not  for- 
bid the  bank  to  contract.  No  principle  is  suggested  upon 
which  the  position  taken  can  be  maintained.  The  bank, 
which  is  the  claimant  here,  was  a  party  to  an  illegal  contract 
understanclingly  entered  into.  It  was  not  lawful  to  loan  the 
money  to  the  maker  of  the  note,  who  was  a  director  of  the 
corporation,  and  who  was  already  owing  the  bank  a  sum  in 
excess  of  the  amount  it  was  lawful  for  him  to  become  indebted 
to  it.  The  bank  will  not  be  permitted  to  do  indirectly  that 
which  it  is  unlawful  for  it  to  do  directly.  The  inhibition  of 
its  charter  in  this  respect  is  absolute  and  positive.  Should 
the  bank  be  allowed  to  enforce  payment  of  the  note  against 
the  guarantor,  who  was  not  one  of  its  directors  nor  the 
owner  of  any  of  its  stock,  it  would  be  to  the  advantage  of  the 
party  most  guilty,  and  the  only  party  innocent  in  the  illegal 
transaction  would  be  made  to  suffer.  The  law  will  sanction 
no  such  wrong.  The  rule  is  well  settled,  at  least  in  this 
State,  the  court  will  not  assist  either  party  to  an  illegal  trans- 
action in  any  respect,  but  will  leave  them  where  they  have 
chosen  to  place  themselves.  Here,  claimant  participated  in 
a  transaction  forbidden  by  statute,  with  the  expectation  to 
make  gain,  and  it  will  not  be  listened  to  when  it  asks  the  aid 
of  a  court  to  assert  rights  growing  out  of  such  transaction  as 
if  it  were  a  legal  contract.  It  is  a  case  where  the  familiar 
maxim  of  the  law  "ex  turpi  causa  non  oritur  actio,"  has  its 
appropriate  application.  Arter  v.  Byington,  44  111.  468 ; 
Neustaclt  v.  Hall,  58  id.  172;   Harris  v.  Hatfield,  71  id.  298. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Mr.  Justice  Dickey,  dissenting: 

I  did  not  concur  in  the  ruling  adopted  by  this  court  in 
Venn  v.  Bornman,  102  111.  523,  and  I  now  think  it  ought  to 
be  overruled.  Conceding,  however,  the  doctrine  taught  by 
that  decision,  it  simply  shows  that  the  promise  of  Pope  to 
repay  the  $2000  contained  in  the  note  made  by  Pope  to  the 
bank,  was  void,  and  that  the  promise  made  by  Pope  that  the 
money  should  be  paid  in  accordance  with  the  terms  of  that 
note,  contained  in  his  guaranty  on  the  back  of  the  note,  was 
also  void.     The  case  goes  no  further. 

The  prohibition  in  the  statute  is,  that  "no  director  of  said 
corporation  shall  be  indebted  to  said  corporation  *  *  * 
to  an  amount  greater  than  seventy-five  per  cent  of  the 
amount  of  the  capital  stock  held  by  such  director  in  good 
faith  as  his  own. "  This  does  not  forbid  the  loaning  of  money 
to  such  a  director  upon  the  promise  of  some  other  party  that 
it  shall  be  repaid.  The  statute  did  not  prohibit  the  bank 
from  lending  to  Pope,  its  director,  any  sum  of  money  upon 
the  credit  of  Charles  Bautenberg.  There  is  no  prohibition 
in  the  statute  against  Bautenberg  becoming  indebted  to  the 
bank.  Assuming  the  promissory  note  made  by  Pope  to  be 
inoperative  and  void,  yet  when  Charles  Bautenberg  indorsed 
upon  the  back  of  it  his  promise  that  the  money  mentioned  in 
the  note  should  be  repaid,  he  did  the  same  thing,  in  sub- 
stance, as  if  he  had  simply  executed  his  own  promissory  note 
for  that  amount  to  the  bank.  He  rested  under  no  disability. 
The  law  did  not  prevent  him  from  becoming  indebted  to  the 
bank,  hence  the  loaning  of  the  money  upon  the  credit  of 
Bautenberg  was  not  in  violation  of  the  statute.  His  contract 
was  not  an  illegal  contract.  There  was  no  law  forbidding 
Pope  to  pay  the  money  mentioned  in  that  note,  and  hence 
the  contract  of  Bautenberg  that  Pope  would  pay  it,  was  not 
forbidden  by  the  statute. 

30—103  III. 
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Mr.  Justice  Dickey,  dissenting. 

There  are  cases,  no  doubt,  wherein  the  contract  of  a  guar- 
antor is  regarded  as  collateral,  and  dependent  upon  the 
original  contract  upon  which  the  guaranty  is  made.  In 
cases  where  it  is  inequitable  and  unjust  that  the  principal  in 
a  note  should  pay  the  amount,  (as,  for  instance,  where  the 
note  was  procured  from  him  by  fraud,  and  without  consider- 
ation,) the  guarantor  of  such  a  note  may  be  relieved  by 
reason  of  such  defence,  which  might  have  been  set  up  by 
the  maker  of  the  note.  The  contract  of  a  guarantor,  how- 
ever, is  not  always  collateral  and  dependent.  It  is  often 
treated  as  an  original  promise.  The  note  of  a  married 
woman,  at  common  law,  was  absolutely  void,  but  the  guar- 
antor of  such  a  note  was  liable  upon  his  guaranty.  A  forged 
note  is  absolutely  void,  but  the  guarantor  of  a  forged  note  is 
held  upon  his  guaranty,  as  upon  an  original  promise. 

By  the  decision  in  the  case  of  Penn  v.  Bomman,  the  bank 
has  no  claim  against  Pope  for  this  loaned  money,  and  by 
this  decision  the  claim  of  the  bank  against  Bautenberg  is 
taken  away. 

We  read  in  the  scriptures,  that  "from  him  that  hath  not 
shall  be  taken  away  even  that  which  he  hath."  Expounders 
of  scripture,  I  believe,  are  not  entirely  in  harmony  as  to  the 
lesson  taught  in  this  text ;  but  I  feel  sure  it  can  not,  taken 
literally,  be  adopted  safely  by  secular  courts  in  administering 
the  law  between  man  and  man  in  relation  to  their  ordinary 
business  transactions. 

Mr.  Justice  Craig  also  dissenting. 
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The  People  of  the  State  of  Illinois 
v. 
Thompson  B.  Stelle. 

Filed  at  Mt.  Vernon  June  21,  1882. 

1.  Paeties — ivho  may  sue — on  failure  by  purchaser  at  execution  sale  to 
make  payment.  An  action  of  assumpsit  will  not  lie  in  favor  of  the  plaintiff 
in  execution,  against  a  bidder  at  sheriff's  sale  under  the  execution,  for  failing 
to  complete  his  purchase  by  payment  of  the  purchase  money,  there  being  no 
privity  between  the  parties. 

2.  The  sheriff  who  makes  a  sale  under  execution,  alone,  can  maintain  an 
action  against  the  purchaser  for  a  breach  of  his  contract  of  purchase.  The 
sheriff,  in  making  such  sale,  does  not  act  as  the  agent  of  the  creditor,  but  as 
an  officer  of  the  law  in  performing  a  legal  duty. 

Wept  of  Error  to  the  Circuit  Court  of  Hamilton  county ; 
the  Hon.  C.  S.  Conger,  Judge,  presiding. 

Mr.  John  C.  Edwards,  and  Mr.  James  McCartney,  Attorney 
General,  for  the  People. 

Mr.  Wm.  Hamill,  and  Mr.  T.  M.  Eckley,  for  the  defendant 
in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

At  the  January  term,  1879,  of  this  court,  judgment  was 
rendered  against  James  M.  Blades,  a  defaulting  collector  of 
Hamilton  county,  and  the  sureties  in  his  official  bond,  for  the 
sum  of  $5670.34,  in  favor  of  the  People  of  the  State  of  Illi- 
nois, in  an  original  suit  on  said  bond,  which  judgment  is  still 
in  force  and  unpaid,  except  as  to  the  sum  of  about  $270. 
The  sheriff  of  Hamilton  county  levied  an  execution  issued  on 
this  judgment  upon  certain  tracts  of  land,  and  advertised 
them  for  sale  under  the  execution.  One  forty-acre  tract  was 
sold  and  struck  off  to  Thompson  B.  Stelle,  for  the  sum  of 
$1200.     -The  sale  was  closed,  and  the  sheriff  made  out  the 
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certificate  of  purchase  as  required  by  law,  and  tendered  the 
same  to  the  purchaser,  who  then  failed  and  refused  to  pay 
the  amount  of  his  bid.  The  sheriff  returned  the  execution 
with  his  indorsement  thereon  of  the  facts  in  relation  to  the 
sale.  A  writ  of  venditioni  exponas  thereafter  was  issued  out 
of  the  office  of  the  clerk  of  this  court,  commanding  said 
sheriff  to  sell  said  forty-acre  tract  of  land.  The  sheriff  there- 
upon re-advertised  and  re-sold  said  tract  of  land,  one  Wilson 
becoming  the  purchaser  for  the  sum  of  $40.  This  action  in 
assumpsit  was  then  instituted,  in  the  name  of  the  People  of 
the  State  of  Illinois,  against  Stelle,  the  former  purchaser,  to 
recover  the  difference  between  the  amount  of  his  bid,  $1200, 
and  the  amount  for  which  the  land  subsequently  sold,  viz, 
$40,  the  difference  being  $1160.  To  the  declaration  alleging 
the  foregoing  facts  the  defendant  demurred,  and  the  court 
below  sustained  the  demurrer,  and  gave  judgment  for  the 
defendant.    The  plaintiff  brings  the  case  here  by  writ  of  error. 

We  are  of  opinion  that  assumpsit  does  not  lie  in  favor  of 
the  plaintiff  in  execution  against  the  bidder  at  a  sheriff's  sale 
under  the  execution,  for  failing  to  complete  his  purchase  by 
payment  of  the  purchase  money.  There  is  no  privity 
between  /the  plaintiff  in  the  execution  and  such  bidder.  It  is 
the  sheriff  who  makes  the  sale,  and  the  contract  for  the  sale 
of  the  estate  is  made  with  the  sheriff  by  the  purchaser,  and 
the  sheriff  alone,  as  we  conceive,  can  maintain  an  action  for 
the  breach  of  the  contract.  The  sheriff,  in  making  the  con- 
tract of  sale  with  the  bidder,  is  not  acting  as  the  agent  of 
the  execution  creditor,  but  as  an  officer  of  the  law  in  the 
performance  of  a  legal  duty,  the  sheriff  being  the  principal 
himself.  These  views  find  support  in  the  following  authori- 
ties :  Gaskill  v.  Morris,  7  Watts  &  Serg.  32  ;  Adams  v.  Adams, 
4  Watts,  160 ;  McKee  v.  Lineberger,  69  N.  C.  217. 

We  think  the  demurrer  to  the  declaration  was  properly 
sustained,  and  the  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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William  H.  Sceipps  et  al. 

v. 

Lucy  K.  King  et  al. 

Filed  at  ML  Vernon  June  21,  1882. 

1.  Creditor's  bill — to  set  aside  fraudulent  conveyance.  A  creditor 
having  no  lien  must  reduce  his  claim  to  a  judgment  before  he  can  maintain 
a  bill  in  equity  to  subject  property  fraudulently  conveyed  to  its  payment.  If 
the  claim  is  against  an  insolvent  estate,  he  must  first  have  it  allowed  against 
the  estate  before  he  can  avoid  a  fraudulent  conveyance, — in  other  words,  he 
must  exhaust  his  legal  remedies. 

2.  Where  there  has  been  a  fraudulent  conveyance  to  hinder  and  delay 
creditors,  and  a  claim  against  the  grantor  has  been  reduced  to  a  judgment,  so 
as  to  become  an  equitable  lien  on  the.  property,  a  court  of  chancery  may 
afford  relief  under  section  49  of  the  Chancery  act. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Bond  county ;  the  Hon.  William  H.  Snyder,  Judge, 
presiding. 

Mr.  David  Gillespie,  for  the  plaintiffs  in  error. 

Mr.  E.  L.  Thomas,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

In  his  lifetime  Elisha  H.  Blanchard,  being  the  owner  of 
the  land  in  dispute,  on  the  13th  day  of  April,  1861,  conveyed 
it  to  one  William  Allen,  and  he  two  days  after  conveyed  it  to 
Lucy  K.,  the  wife  of  Blanchard.  This  arrangement  grew 
out  of  the  fact  that  Blanchard.  was  dissipated,  and  the  con- 
veyance was  made  at  the  solicitation  of  relatives  of  the  wife. 
Something  more  than  a  year  afterwards  she  executed  a  deed 
for  the  land  directly  to  her  husband,  and  they  resided  on  it 
until  his  death,  and  she  has  resided  on  it  since.  Blanchard 
died  on  the  4th  of  June,  1865,  having  made  a  will  by  which 


470  Scripps  et  al.  v.  King  et  al.  [June 

Opinion  of  the  Court. 

he  appointed  William  A.  Allen  and  William  S.  Thomas  his 
executors.  They  failed  to  qualify.  No  person  ever  applied 
for  or  obtained  letters  of  administration  on  his  estate.  The 
widow  subsequently  married  Edward  T.  King.  The  notes 
described  in  the  bill  were  all  due  at  the  time  of  Blanchard's 
death,  the  last  maturing  more  than  fifteen  months  before 
that  date.  He  retained  property  in  value  more  than  sufficient 
to  pay  his  indebtedness,  and  all  of  the  indebtedness  described 
in  the  bill,  but  about  §150,  was  contracted  after  he  made  the 
conveyance  to  Allen.  This  indebtedness,  or  any  portion  of 
it,  was  never  reduced  to  judgment.  On  these  facts  com- 
plainants seek  to  have  the  lands  sold  for  the  payment  of 
their  debts. 

In  the  view  we  take  of  this  case  but  one  question  need  be 
considered,  as  that  disposes  of  the  right  to  have  the  relief 
sought :  Can  equity  entertain  jurisdiction  on  mere  demands 
that  have  never  become  a  lien  on  the  property  sought  to  be 
subjected  to  their  payment?  Where  there  has  been  a  fraud- 
ulent conveyance  to  hinder  and  delay  creditors,  and  a  claim 
has  been  reduced  to  judgment  so  as  to  become  an  equitable 
lien  on  the  property,  chancery  will  afford  relief  under  the 
49th  section  of  the  Chancery  act.  That  section  provides  that 
a  creditor  having  an  execution  returned  no  property  found, 
or  unsatisfied  in  part,  may  file  a  bill  to  discover  property 
belonging  to  the  defendant,  and  on  such  discovery  to  apply 
the  same  to  the  satisfaction  of  the  judgment  at  law. 

It  was  held  in  Ishmael  v.  Parker,  13  111.  324,  Greemvay  v. 
Thomas,  14  id.  271,  Getzler  v.  Saroni,  18  id.  511,  Bigelow  v. 
Andress,  31  id.  322,  Newman  v.  Willetts,  52  id.  98,  and  a 
large  number  of  other  cases  in  this  court,  that  as  a  general 
rule  a  creditor  must  reduce  his  claim  to  a  judgment  before 
he  can  maintain  a  bill  to  subject  property  fraudulently  con- 
veyed, or  to  enable  a  court  of  equity  to  enforce  the  claim 
of  a  creditor.  If  there  be  exceptions  to  the  rule,  they  do 
not  embrace  this  case,  as  it  falls  within  the  rule  announced 
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and  adhered  to  almost  from  the  organization  of  this  court. 
When  the  property,  if  not  conveyed,  would  be  subject  to  sale 
under  a  judgment  at  law,  the  creditor  must  obtain  a  judg- 
ment or  decree,  as  though  the  rights  sought  to  be  subjected 
were  purely  equitable,  before  he  can  maintain  a  bill,  and 
when  the  claim  is  against  an  insolvent  estate,  the  creditor 
must  have  it  properly  allowed  against  the  estate  before  he 
can  remove  a  fraudulent  conveyance  to  reach  the  property  to 
satisfy  his  demand.  He,  in  other  words,  must  exhaust  his 
legal  remedies.  See  McDowell  v.  Cochran,  11  111.  31,  Arm- 
strong v.  Cooper,  id.  560,  VanSyckle  v.  Richardson,  13  id.  174, 
Bay  v.  Cook,  31  id.  336,  and  numerous  other  cases  in  our 
Eeports.  If  any  proposition  can  be  settled,  this  is  the  settled 
law  in  this  jurisdiction.  In  this  case  the  demands  are  simple 
debts,  not  reduced  to  judgments  nor  allowed  against  the 
estate  in  the  probate  court,  or  in  any  manner  a  lien  on  the 
property.  The  creditors  had  the  right  under  the  statute  to 
have  obtained  administration  on  the  estate,  and  have  their 
claims  allowed,  and  from  the  evidence  in  the  record  they 
could  have  obtained  satisfaction  of  a  considerable  portion  of 
their  debts ;  but  this  they  failed  to  do,  and  having  slept  on 
their  legal  rights,  they  are  in  no  position  to  assert  them  in 
a  court  of  equity.  The  cases  cited  above  are  conclusive  of 
this  question,  and  they  render  the  other  questions  discussed 
by  counsel  unimportant  in  this  case. 

The  Appellate  Court  decided  correctly  in  affirming  the 
judgment  of  the  circuit  court,  and  that  decision  must  be 
affirmed. 

Decree  affirmed. 
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St.  Louis  and  Sandoval  Coal  and  Mining  Company 

v. 
Francis  H.  Edwards  et  al. 

Filed  at  ML  Vernon  June  21,  1882. 

1.  Appeals  and  writs  op  error — by  one  or  more  of  several  parties. 
Under  the  provisions  of  the  Practice  act,  any  one  of  two  or  more  parties  to  a 
suit,  either  at  law  or  in  equity,  may  sue  out  a  writ  of  error  to  have  reviewed 
the  propriety  of  any  final  decree  or  judgment. 

2.  Franchise—  whether  involved  in  suit  to  wind  up  affairs  of  a  corpo- 
ration, and  to  dissolve  the  same.  Where  a  bill  is  filed  against  an  insolvent 
corporation  by  certain  of  its  stockholders  and  creditors,  making  the  other 
stockholders  parties,  praying  that  the  affairs  of  the  corporation  be  wound  up 
and  the  corporation  itself  dissolved,  and  its  effects  placed  in  the  hands  of  a 
receiver,  and  a  decree  is  granted  to  the  same  extent,  a  franchise  is  involved 
in  the  litigation,  and  a  writ  of  error  must  be  sued  out,  if  at  all,  by  the  corpo- 
ration from  this  court,  and  the  fact  that  some  of  the  defendants  have  per- 
fected an  appeal  to  the  Appellate  Court,  will  not  deprive  this  court  of 
jurisdiction  of  a  writ  of  error  brought  by  the  corporation. 

3.  Service  op  process — on  corporation.  On  a  bill  by  a  director  of  a 
private  corporation  and  others,  stockholders  and  creditors  of  the  corporation, 
the  only  service  on  the  corporation  was  by  leaving  a  copy  of  the  summons 
with  the  complainant  director,  the  return  stating  that  "the  president,  clerk, 
secretary,  superintendent,  general  agent,  cashier  and  principal  of  said  com- 
pany not  found."  The  bill  alleged  that  the  president  and  all  the  other  direc- 
tors and  officers  of  the  company  were  non-residents:  Held,  that  the  service  as 
to  the  corporation  was  void,-  the  director  with  whom  the  notice  was  left  being 
a  party  complainant  in  the  suit,  and,  the  service  being  void,  advantage  might 
be  taken  of  it  on  error  as  well  as  in  the  trial  court. 

4.  Receiver — whether  properly  appointed — to  take  charge  of  affairs 
of  corporation.  On  a  bill  by  a  portion  of  the  stockholders,  a  director  and 
creditor  of  a  private  corporation,  against  the  corporation  and  the  other  stock- 
holders, alleging  mismanagement  of  the  business  of  the  company,  its  insol- 
vency, its  ceasing  to  prosecute  the  work  for  which  it  was  organized,  and  that 
it  would  be  useless  to  resume  business,  on  account  of  financial  embarrass- 
ment, and  praying  for  a  dissolution  of  the  corporation  and  the  appointment 
of  a  receiver,  in  which  the  defendant  stockholders  were  properly  served  by 
actual  or  constructive  notice  of  the  suit,  though  the  service  of  summons  as  to 
the  corporation  itself  was  void,  it  was  held,  that  a  clear  case  was  shown  for 
the  appointment  of  a  receiver,  and  the  part  of  the  decree  making  such 
appointment  was  affirmed,  while  that  part  dissolving  the  corporation  was 
reversed  for  want  of-  proper  service  on  the  corporation. 
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Briefs  of  Counsel. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  M.  Millard,  for  the  plaintiff  in  error : 

The  service  as  to  the  corporation  was  not  good.  It  was  on 
Main,  a  director  of  the  company,  who  was  an  active  and 
interested  party  in  prosecuting  the  suit.  It  has  been  fre- 
quently decided  that  a  party  can  not  bring  a  suit  and  execute 
process  himself.  Snydacker  v.  Brosse,  51  111.  357;  0' Conner 
v.  Wilson,  57  id.  226;  Hammer  v.  Bole,  61  id.  307;  Filkins 
v.  0 'Sullivan,  79  id.  524;  Lee  v.  Fox,  89  id.  226. 

A  receiver  should  be  appointed  in  no  case  unless  it  is 
made  to  appear  there  is  an  imperative  necessity  for  the  step 
to  preserve  some  particular  property  for  such  parties  as  shall 
be  entitled  to  the  benefit.  First  Nat.  Bank  v.  Gage,  79  111. 
207. 

There  was  no  ground  for  dissolving  the  corporation.  The 
bill  does  not  allege  that  the  company  had  forfeited  its  rights 
or  franchises.  There  were  no  judgments  or  decrees  for  the 
payment  of  money  standing  against  the  company,  and  the 
receiver's  report  shows  it  had  ample  resources  to  pay  its 
debts. 

Mr.  M.  Schaeffer,  and  Mr.  H.  C.  Goodnow,  for  the  defend- 
ants in  error : 

If  a  corporation  suffers  acts  to  be  done  which  destroy  the 
end  and  objects  for  which  it  was  instituted,  it  is  equivalent 
to  a  surrender  of  its  rights.  Angell  &  Ames  on  Corporations, 
(9th  ed.)  p.  768;  2  Kent's  Com.  311,  312;  1  Paige,  258; 
4  Sandf.  Ch.  559. 

Every  private  corporation  is  subject  to  dissolution  by  a 
surrender  of  its  corporate  franchises,  and  a  forfeiture  of  them 
by  a  willful  mis-user  or  non-user.  Mumma  v.  Potomac  Co. 
8  Pet.  287. 
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As  to  circumstances  under  which  a  corporation  may  be 
dissolved,  see  State  v.  Pawtuxet  Turnpike  Co.  8  E.  I.  182; 
The  People  v.  The  Kingston  Turnpike  Co.  23  Wend.  193. 

To  save  the  subject  of  litigation,  or  rescue  it  from  probable 
destruction,  a  receiver  may  be  appointed.  Baker  v.  Admr. 
of  Backus,  32  111.  79. 

The  residence  of  the  St.  Louis  and  Sandoval  Coal  and 
Mining  Company  was  in  Marion  county,  Illinois,  and  it  was 
not  a  non-resident,  and  no  other  person  on  whom  process 
could  be  served  resided  in  Marion  county,  Illinois.  Process 
could  not  be  served  by  publication  on  the  company.  The 
stockholders  of  the  company  were  all  in  court.  Those  who 
were  not  complainants  were  either  actually  or  constructively 
served,  so  that  service  was  had  upon  all  the  officers  of  the 
company.     Hence  no  facility  for  imposition. 

This  company  was  organized  under  the  general  law  of  the 
State,  and  hence  section  25  of  the  act  of  1872  is  applicable 
to  this  company,  and  that  act  has  given  the  chancery  court 
jurisdiction  in  all  cases  for  good  cause  shown,  as  well  as  cer- 
tain causes  pointed  out  in  that  section  and  charged  in  this 
bill,  among  others.  Richardson  v.  Akin,  87  111.  138;  Law  v. 
Buchanan,  94  id.  76 ;   Wincock  et  al.  v.  Turpin,  96  id.  135. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  was  brought  by  stockholders  in  the 
St.  Louis  and  Sandoval  Coal  and  Mining  Company,  against 
the  corporation  and  other  stockholders  in  the  company.  One 
of  complainants,  Seymore,  is  a  creditor,  and  another,  Main, 
is  a  director  of  the  corporation.  It  is  conceded  the  St.  Louis 
and  Sandoval  Coal  and  Mining  Company  is  a  corporation 
existing  under  the  laws  of  this  State,  and  was  organized 
under  the  general  law  of  1872.  It  is  alleged  in  the  bill  the 
directors  of  the  company  are  all  residents  of  the  State  of 
Missouri,  except  complainant  Isaac  Main ;  that  the  corpora- 
tion has  contracted  large  indebtedness  for  sinking  a  shaft  on 
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grounds  purchased  for  that  purpose  by  the  company,  and  for 
other  purposes ;  that  the  corporation  has  become  wholly 
insolvent ;  that  the  directors  were  fraudulently  mismanaging 
the  affairs  of  the  corporation ;  that  the  company  has  ceased 
to  prosecute  the  work  for  which  it  was  organized ;  that  it  is 
useless  for  the  company  to  attempt  to  resume  business,  on 
account  of  financial  embarrassment,  and  the  prayer  of  the 
bill  is,  the  affairs  of  the  corporation  should  be  wound  up, 
that  a  receiver  be  appointed,  and  the  property  of  the  corpo- 
ration be  sold  to  pay  its  indebtedness,  and  the  "corporation 
dissolved  and  for  naught  esteemed  in  law. " 

The  only  service  of  process  on  the  corporation  was  made 
by  leaving  a  copy  of  the  summons  with  "Isaac  Main,  a  direc- 
tor of  said  company,  the  president,  clerk,  secretary,  superin- 
tendent, general  agent,  cashier  and  principal  of  said  company 
not  found."  Other  defendants  were  all  either  actually  or 
constructively  served  with  process.  No  one  appearing  for  the 
corporation,  a  default  was  entered,  and  a  decree  pro  confesso 
rendered  against  it,  as  well  as  against  all  other  defendants 
not  answering.  The  court  found  the  allegations  of  the  bill 
substantially  true,  and  entered  a  decree  dissolving  the  corpo- 
ration, and  appointed  a  receiver  to  take  charge  of  its  property 
for  the  security  of  its  creditors  and  others  interested  in  it, 
and  continued  the  cause,  that  its  decree  might  be  executed. 
The  corporation  has  alone  sued  out  a  writ  of  error  in  the 
case  from  this  court,  and  defendants  in  error  come,  and  move 
to  dismiss  the  writ  of  error  for  reasons  assigned,  none  of 
which  are  tenable.  It  sufficiently  appears  counsel  has 
authority  to  prosecute  the  suit  in  this  court  on  behalf  of  the 
corporation,  and  by  the  provisions  of  the  Practice  act,  any 
one  of  two  or  more  parties  to  a  suit,  either  at  law  or  in 
equity,  may  sue  out  a  writ  of  error.  As  respects  the  point 
made,  a  portion  of  defendants  were  allowed  and  perfected  an 
appeal  in  the  case  to  the  Appellate  Court  for  the  Fourth 
District,  that  can  make  no  difference.    It  is  a  case  where  this 
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court  has  jurisdiction,  in  the  first  instance,  to  hear  the  cause, 
because  a  franchise  is  involved  in  the  litigation,  and  under 
the  Practice  act  the  writ  of  error  must  be  sued  out,  if  at  all, 
by  the  corporation  from  this  court.  The  prayer  of  the  bill  is, 
that  the  affairs  of  the  corporation  be  wound  up  and  the 
corporation  itself  dissolved,  and  the  decree  is  to  the  same 
extent.  It  is,  therefore,  obvious  a  franchise  is  involved  in 
the  litigation. 

Considering  the  errors  assigned,  it  will  only  be  necessary 
to  notice  the  first  of  the  series,  viz.,  the  service  on  the  corpo- 
ration was  void  because  Main,  the  director  with  whom  the 
summons  was  left  for  service  upon  the  corporation,  was  one 
of  complainants.  This  court  has  had  occasion  more  than 
once  to  decide  a  party  to  the  suit  can  not  serve  his  own  writ, 
and  in  Lee  v.  Fox,  89  111.  226,  it  was  held,  a  petitioner  could 
not  serve  the  notice  required  by  law  to  be  given  to  the  oppo- 
site party,  and  as  such  service  was  void,  the  court  failed  to 
obtain  jurisdiction  in  the  cause.  Between  the  case  cited  and 
the  one  at  bar  there  is  a  close  affinity.  Here  the  only  service 
on  the  corporation  was  made  by  leaving  a  copy  of  the  sum- 
mons with  Isaac  Main,  a  director  of  the  company,  who  was 
himself  a'complainant.  On  the  principle  of  Lee  v.  Fox,  the 
service  of  the  defendant  by  leaving  a  copy  of  the  summons 
with  a  complainant  in  the  suit,  although  a  director  in  the 
company,  is  void,  and  hence  gave  the  court  no  jurisdiction 
of  the  corporation.  It  is  not  a  case  of  mere  defective  service, 
as  in  Wayman  v.  Crozier,  35  111.  156,  which  the  practice 
requires  shall  be  pointed  out  in  the  trial  court  or  it  will  be 
deemed  to  have  been  waived.  The  service  being  void,  advan- 
tage may  be  taken  of  it  on  error  as  well  as  in  the  trial  court. 

The  merits  of  the  case,  as  made  by  the  bill,  will  not  now 
be  considered.  That  can  be  better  done  when  the  corpora- 
tion shall  have  made  known  its  defence.  But  on  the  face  of 
the  bill  it  would  seem  to  be  a  clear  case  for  the  appointment 
of  a  receiver — a  necessary  step  under  the  facts  stated,  if 
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true,  to  the  preservation  of  the  property  of  the  corporation 
for  the  benefit  of  the  creditors  and  stockholders  interested  in 
it.  That  part  of  the  decree  of  the  circuit  court  appointing  a 
receiver,  as  it  was  done  in  open  court  when  the  court  had 
jurisdiction  of  a  part  of  defendants,  will  be  permitted  to 
stand,  and  the  residue  of  the  decree  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Decree  reversed  in  part  and  in  pari  affirmed. 


William  J.  Ward 

v. 
Marietta  E.  Ward. 

Filed  at  Mt.  Vernon  June  21,  1882. 

1.  Divorce — "extreme  and' repeated  cruelty,"  as  a  ground  for  divorce. 
It  is  difficult  to  define  with  precision  what  is  and  what  is  not  extreme  and 
repeated  cruelty.  The  same  act  is  not  the  same  thing  under  all  circum- 
stances and  to  all  persons.  Necessarily  each  case  must,  to  a  large  degree,  be 
judged  by  itself. 

2.  As  extreme  and  protracted  suffering  may  be  produced  primarily  by 
operating  on  the  mind  alone,  threats  of  physical  violence,  and  false  charges 
of  adultery,  by  a  husband  against  his  wife  to  her  face,  maliciously  made,  are 
competent  evidence  to  prove  cruelty,  on  a  bill  for  divorce,  and  when  they  are 
accompanied  or  followed  by  acts  of  actual  malicious  physical  violence,  they 
seem  to  magnify  the  atrocity  of  the  acts. 

3.  It  seems  that  any  willful  misconduct  of  a  husband  which  endangers  the 
life  or  health  of  his  wife, — which  exposes  her  to  bodily  hazard  and  intolerable 
hardship,  and  renders  cohabitation  unsafe, — is  extreme  cruelty.  To  amount 
to  such  cruelty  it  is  not  necessary  there  should  be  many  acts,  and  whenever 
force  and  violence,  preceded  by  deliberate  insult  and  abuse,  have  been  once 
wantonly  and  without  provocation  used,  the  wife  can  hardly  be  considered 
safe. 

4.  On  the  trial  of  a  bill  for  divorce  brought  by  a  wife,  the  proof  showed 
four  or  five  distinct  assaults  and  batteries  upon  her  by  the  husband,  appar- 
ently without  provocation,  and  in  addition  falsely  charging  her  with  a  want 
of  chastity,  and  almost  constant  insult  and  abuse  within  a  period  of  three 
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years,  terminating  in  their  separation:     Held,  that  the  facts  authorized  a 
decree  of  divorce. 

5.  Same — of  the  allegations  and  proofs.  Literal  proof  of  every  allega- 
tion of  a  bill  in  chancery,  as,  on  a  bill  for  divorce  as  to  cruelty,  is  not 
required.     Substantial  proof  of  the  material  allegations  is  sufficient. 

6.  Evidence — as  to  contents  of  a  letter  written  by  the  witness.  On  the 
trial  of  a  suit  for  a  divorce  brought  by  a  wife  against  her  husband,  her 
brother  was  called  by  her  as  a  witness,  and  on  the  cross-examination  the 
court  refused  to  allow  him  to  testify  to  the  contents  of  a  letter  written  by  him 
to  the  defendant,  though  he  was  allowed  to  state  the  facts  he  knew  and  the 
state  of  his  feelings:     Held,  no  error  in  the  ruling. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Massac  county ;  the  Hon.  David  J.  Baker,  Judge,  presiding. 

Messrs.  Linegar  &  Lansden,  for  the  appellant : 

If  the  cruelty  is  not  extreme,  or  of  such  a  character  as  to 
subject  the  wife  to  the  danger  of  great  bodily  harm,  no  differ- 
ence how  often  repeated,  it  constitutes  no  ground  for  divorce. 
Henderson  v.  Henderson,  88  111.  250  ;  Turbitt  v.  Turbitt,  21  id. 
438. 

The  acts  of  the  defendant  in  this  case,  if  sufficiently  proven, 
are  too  far  apart,  and  not  of  such  a  character  as  to  show  that 
the  complainant  was  or  is  in  danger  of  bodily  harm.  The 
marriage  contract  will  not  be  dissolved  for  light  and  trivial 
causes.     King  et  al.  v.  King,  15  111.  187. 

There  must  be  acts  or  threats  which  may  raise  a  reason- 
able apprehension  of  bodily  hurt ;  the  cause  must  be  grave 
and  weighty,  and  show  a  state  of  personal  danger  incompati- 
ble with  the  duties  of  married  life.  Harmon  v.  Harmon,  16 
111.  90.  See,  also,  Vignos  v.  Vignos,  1$  111.  186;  De  LaHay 
v.  De  LaHay,  21  id.  252;  Burkby  v.  Burkby,  25  id.  120; 
Von  Glahn  v.  Von  Glahn,  46  id.  145. 

Mr.  J.  F.  McCartney,  for  the  appellee: 
Two  acts  of  physical  violence,   coupled  with  abusive  lan- 
guage and  false  charges  of  unchastity,  amount  to  extreme 
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and  repeated  cruelty.  Farnham  v.  Famliam,  73  111.  499 ; 
1  Bishop  on  Marriage  and  Divorce,  sees.  762,  724,  729. 

While  it  is  true  that  in  a  bill  for  divorce  on  the  ground  of 
cruelty,  the  specific  acts  on  which  the  charge  rests  must  be 
set  out  in  the  bill,  yet  the  evidence  is  not  limited  to  the  par- 
ticular acts  charged.  Evidence  of  other  acts,  which  serve  to 
give  character  to  the  specific  facts  proved,  is  admissible. 
Briggs  v.  Briggs,  20  Mich.  34. 

The  finding  of  the  jury  is  prima  facie  proof  that  it  is  sus- 
tained by  the  evidence.  Thacher  v.  Thacher,  17  111.  66 ; 
Becker  v.  Becker,  79  id.  532. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  a  bill  for  divorce,  by  appellee  against  appellant. 
Several  grounds  are  charged  in  the  bill,  but  since  the  verdict 
of  the  jury  and  decree  of  the  circuit  court  are  in  favor  of 
appellee  upon  that  of  extreme  and  repeated  cruelty  only,  it 
is  unnecessary  to  notice  the  others. 

We  deem  it  important  to  say  in  regard  to  the  preliminary 
objection  urged,  of  a  variance  between  the  allegations  and 
the  proofs,  only  that,  in  our  opinion,  it  is  without  merit. 
Literal  proof  of  every  allegation  is  not  required.  Substantial 
proof  of  the  material  allegations  is  sufficient,  and,  in  our 
opinion,  this  record  shows  such  proof  was  here  made. 

The  principal  objection  taken  to  the  decree  below  is,  the 
evidence  fails  to  show  that  appellant  treated  appellee  with 
extreme  and  repeated  cruelty.  Appellee  testified  that  about 
the  last  of  February,  1874,  on  a  Sunday,  in  consequence  of 
her  having  left  word  with  her  hired  woman  for  her  oldest  son 
to  follow  her  to  church,  appellant  said  to  her :  "Madam,  I'll 
learn  you  not  to  interfere  with  my  children.     You  are  the 

d dest  b h  in  town  ! "  and  that  he  then  struck  her 

as  hard  as  he  could.  Then,  a  short  time  after  this,  a  con- 
troversy arose  between  them  in  regard  to  a  power  of  attorney 
to  appellant  to  control  property  which  she  had  inherited  from 
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a  deceased  uncle,  when,  as  she  testified,  appellant  struck  her 
again.  Sometime  after  this,  as  she  also  testified,  appellant 
said  to  her:  "Madam,  you  have  been  countermanding  my 
orders  about  the  children  again."  She  replied:  "I  have 
done  nothing  more  than  is  necessary."  He  then  came  up 
and  again  struck  her.  She  says  he  struck  her  on  the  side  of 
the  face  violently, — that  the  pain  it  made  caused  her  to  cry. 
At  another  time,  she  says,  he  threw  the  silverware  in  the 
fire,  saying  at  the  same  time,  "D — n  these  things  of  your 
mother's,  I  will  make  an  end  of  them ! "  On  a  subsequent 
occasion,  she  says,  while  she  was  sick  with  the  chills,  appel- 
lant was  "calling  her  names."  Her  brother,  who  was  pres- 
ent, remarked  to  him  that  "nobody  but  a  brute  could  talk  to 
his  wife  that  way  when  she  was  sick, "  and  her  husband  there- 
upon ordered  him  to  leave  the  house.  The  next  difficulty 
between  them  she  thus  describes:  "One  evening  I  came 
back  from, Kev.  J.  H.  Scott's,  the  Presbyterian  preacher.  At 
supper  time  he  (appellant)  said:  'Madam,  this  is  a  pretty 
way  for  a  woman  running  after  other  men — neglecting  their 

family.     You're  one  of  the  d dest  b s  in  town.'  *  *  * 

The  next  day  he  kept  up  the  insulting  language,  calling  me 

an  old  b h."     She  says  that  she  then  started  to  leave, 

but  was  induced  not  to  do  so  by  her  children.  Another 
difficulty,  that  occurred  in  the  summer  of  1875,  she  thus 
describes :  "I  was  wiping  the  things  to  hurry  up  dinner. 
Mr.  Ward  came  and  said,  'I  believe  I'll  go  to  the  hotel  and 
get  my  dinner.'  I  said,  'Mr.  Ward,  you've  been  away,  and 
had  better  eat  dinner  at  home.'  He  said,  'I  can  be  waited 
on  better  there  than  at  home ;  I  have  to  wait  a  half  an  hour 
for  sugar.'  I  told  him  I  tried  to  do  the  best  I  could.  I 
started  in  the  room,  and  he  struck  me  and  knocked  me 
against  the  door. "  She  says  they  had  trouble  again  in  June 
or  July,  1876,  and  for  three  weeks  he  allowed  her  no  rest, 
by  night  or  by  day.  After  this,  upon  one  occasion,  after 
reproaching  her,  he  seized  her  so  violently  by  the  wrist  that 
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she  was  compelled  to  scream  for  help.  Finally,  after  detail- 
ing many  instances  of  excessive  drinking  and  annoying  lan- 
guage by  appellant,  she  says :  "Mr.  Ward  said,  'Madam,  by 
what  authority  do  you  forbid  the  colored  man  from  cutting 
rails  ?'  I  said  I  had  not,  but  Cap  Johnson  had.  He  said, 
'Madam,  you're  a  liar !  You  had  better  go  and  stay  with 
Cap  Johnson,  for  you  love  him  better  than  you  do  me.'  I 
said  I  would  not  stand  this.  He  said,  'Go  and  live  with 
Cap  Johnson.'  I  went  out  of  the  door,  and  he  gave  me  a 
push  as  I  went.  I  was  afraid  to  live  in  the  house  with  him." 
She  then  went  and  stayed  for  a  time  at  a  Mr.  Brewer's,  and 
she  says  she  did  so  because  he  accused  her  of  being  too  inti- 
mate with  other  men,  and  because  she  was  afraid  to  live 
alone  with  him.  Since  then  they  seem  never  to  have  lived 
together  as  husband  and  wife. 

Appellant,  in  his  testimony,  it  is  true,  contradicts  most,  if 
not  all,  of  these  charges,  but  in  several  of  the  most  material 
appellee  is  fully  corroborated.  William  McBane,  a  brother 
of  appellee,  testified  that,  for  a  considerable  time,  he  boarded 
with  appellant  and  appellee;  that  on  one  occasion,  when 
appellee  returned  from  church,  appellant  said  she  only  went 
to  church  to  show  herself ;  that  she  was  too  intimate  with 
preacher  Scott,  anyway, — that  she  was  no  better  than  any 
other  woman   in   Metropolis.      On  one   occasion  he    heard 

appellant   call   appellee  "a  d d  b h."     In  February 

or  March,  1874,  witness  came  home  about  dinnertime,  found 
appellee  sitting  on  the  piano  stool  crying,  and  her  face  very 
red.  This  witness,  his  brother  Angus  McBane,  and  the  wife 
of  the  latter,  and  a  girl  named  Belle  Everett,  also  corrobo- 
rate appellee  as  to  what  occurred  at  the  time  appellant  pro- 
posed to  go  to  the  hotel  for  his  dinner,  as  testified  to  by 
appellee.  They  show  conclusively  that  he  then  inflicted  a 
blow  upon*  her.  Caroline  Knapp,  who  had  been  a  servant 
girl  in  the  family,  also  corroborates  appellee  as  to  the  occur- 
rence when  appellant  commenced  upbraiding  appellee  for 
31—103  III. 
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having  directed  that  her  son  follow  her  to  the  church.  She 
says  he  then  struck  her,  and  caught  her  by  the  cloak  and 
tore  it  off  her,  the  buttons  flying  about  the  room.  Appellee's 
son,  Angus  Ward,  testified  substantially  to  the  same  thing. 

It  is,  therefore,  evident  the  jury  had  reason  to  believe  the 
story  of  appellee  rather  than  that  of  appellant.  The  circuit 
court  felt  authorized,  by  the  evidence,  to  render  a  decree 
upon  the  verdict,  and  the  Appellate  Court,  with  the  entire 
record  before  them,  saw  no  reason  to  disturb  that  decree. 
No  new  light  has  been  shed  upon  the  case  since  it  was 
brought  to  this  court.  We  can  not  say  we  are  clearly  sat- 
isfied the  lower  courts  took  a  partial  and  incorrect  view  of 
this  evidence,  and  not  being  so  satisfied,  it  only  remains  to 
inquire,  did  the  law,  upon  such  evidence,  authorize  the  decree 
of  divorce  ? 

In  Harmon  v.  Harmon,  16  111.  90,  this  court,  in  discussing 
what  is  meant  by  cruelty,  said:  "There  must  be  acts  or 
threats  which  raise  a  reasonable  apprehension  of  bodily  hurt, 
the  causes  must  be  grave  and  weighty,  and  show  a  state 
of  personal  danger  incompatible  with  the  duties  of  married 
life."  And  it  was  also  said  these  must  be  extreme  and 
repeated. 

In  Farnham  v.  Farnham,  73  111.  497,  this  court  said,  in 
reference  to  the  facts  of  that  case :  "Two  distinct  acts  of 
physical  violence  to  the  person  of  appellee  are  clearly  proven. 
It  is  shown  by  testimony  every  way  worthy  of  belief,  outside 
that  of  appellee,  that  appellant,  on  two  occasions,  struck  his 
wife  in  anger.  This  would  constitute,  under  our  statute, 
technical  cause  for  divorce.  No  great  physical  injury  was 
inflicted  upon  appellee  on  either  occasion;  but  the  jury 
could,  very  properly,  consider  the  abusive  language  which 
the  evidence  shows  he  applied  to  her,  not  only  in  their 
private  room,  but  in  the  presence  of  strangers,  as  character- 
izing these  acts  of  physical  cruelty,  and  as  giving  to  them  a 
poignancy  they  would  not  otherwise  have.     It  was  proven 
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he  addressed  to  her,  in  the  coarsest  terms,  language  that 
implied  a  want  of  chastity.  There  is  nothing  that  inflicts  so 
deep  and  cruel  a  wound  upon  a  pure  wife  as  a  false  accusa- 
tion of  a  want  of  chastity,  beside  which  the  physical  injuries 
proven  in  this  case  are  as  nothing.  The  law  has  made  the 
one  a  cause  of  divorce,  but  not  the  other.  It  would  be  a 
reproach  to  our  laws  if  it  were  not  permissible  for  a  wife  to 
abandon  a  husband  who  should  continually,  without  just 
reason,  reproach  her  with  a  want  of  virtue  and  fidelity  to 
her  marriage  vows.  Happily  the  law  will  not  require  her 
to  submit  to  any  such  degradation.  While  such  conduct 
will  constitute  no  grounds  for  divorce,  under  our  statute, 
it  will  justify  her  in  living  separate  and  apart  from  her 
husband." 

Undoubtedly  extreme  and  protracted  suffering  may  be  pro- 
duced primarily  by  operating  on  the  mind  alone,  and  hence 
threats  of  physical  violence  and  false  charges  of  adultery, 
maliciously  made,  are  competent  evidence  to  prove  cruelty, 
(Kennedy  v.  Kennedy,  73  N.  Y.  369,)  and  when  they  are 
accompanied  or  followed  by  acts  of  actual  malicious  physical 
violence,  they  serve  to  magnify  the  atrocity  of  the  acts. 

It  is  difficult  to  define  with  precision  what  is  and  what  is 
not  extreme  and  repeated  cruelty.  The  same  act  is  not  the 
same  thing  under  all  circumstances,  and  to  all  persons. 
Necessarily  each  case  must,  to  a  large  degree,  be  judged  by 
itself.  It  is  said,  with  perhaps  sufficient  accuracy,  in  Poor 
v.  Poor,  8  N.  H.  307 :  "In  the  judgment  of  law,  any  willful 
misconduct  of  the  husband  which  endangers  the  life  or  health 
of  the  wife,  which  exposes  her  to  bodily  hazard  and  intoler- 
able hardship,  and  renders  cohabitation  unsafe,  is  extreme 
cruelty,  and  in  order  to  amount  to  such  cruelty  it  is  not 
necessary  that  there  should  be  many  acts.  Whenever  force 
and  violence,  preceded  by  deliberate  insult  and  abuse,  have 
been  once  wantonly  and  without  provocation  used,  the  wife 
can  hardly  be  considered  safe." 
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As  has  been  seen,  the  proof  here  shows  some  four  or  five 
distinct  assaults  and  batteries  committed  by  appellant  upon 
appellee,  and  apparently  without  provocation,  and,  in  addi- 
tion to  these,  almost  constant  insult  and  abuse  within  a 
period  of  three  years,  terminating  with  their  separation.  It 
*is  but  just  to  appellee  to  say  that  even  appellant  admits 
there  was  not  the  slightest  foundation  for  the  charge  of 
adultery.  It  can  admit  of  no  doubt  that  in  his  references 
to  the  Eev.  Mr.  Scott  and  Capt.  Johnson  he  wished  her  to 
believe  that  he  supposed  her  unchaste,  for  the  sole  purpose 
of  adding  mental  pain  and  suffering  to  that  suffered  by  her 
person  from  the  violence  of  his  hands.  We  think  the  law 
authorized  the  decree  as  rendered. 

An  objection  is  alluded  to,  but  not  discussed,  in  regard  to 
the  conduct  of  a  juryman,  but  since  the  evidence  on  this 
question  is  not  abstracted  or  fully  presented  in  the  briefs, 
we  conclude  it  is  abandoned. 

The  objection  on  account  of  the  refusal  of  the  court  to 
allow  the  witness  William  McBane  to  give  the  contents  of  a 
letter  written  by  himself  to  appellant,  is  untenable.  He  was 
not  a  party  to  the  suit,  and  what  he  wrote  was  of  no  conse- 
quence. What  his  feelings  were,  and  what  the  facts  were,  he 
was  allowed  to  show,  but  what  he  wrote  in  regard  to  appel- 
lee's conduct  would  have  presented  an  immaterial  issue. 

The  court,  in  giving  and  refusing  instructions,  ruled 
substantially  in  accordance  with  the  views  we  have  here 
expressed,  and  it  will  subserve  no  useful  purpose  to  discuss 
the  rulings  in  these  respects  seriatim. 

We  see  no  cause  to  disturb  the  decree  below,  and  it  will  be 

affirmed. 

Decree  affirmed. 

Mr.  Justice  Mulkey  took  no  part  in  the  decision  of  this 
case. 
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The  Chicago  City  Railway  Company 

v. 

Catharine  McMahon. 

Filed  at  Ottawa  June  21,  1882. 

1.  Evidence — attempt  to  suppress  evidence  or  influence  a  witness.  On 
the  trial  of  an  action  on  the  case,  brought  against  a  city  railway  company  to 
recover  for  a  personal  injury,  the  court  allowed  a  witness  for  the  plaintiff  to 
testify  that  a  clerk  in  the  employ  of  the  defendant  offered  him  $300,  either 
to  prevent  him  from  appearing  as  a  witness  against  the  company,  or  to  influ- 
ence his  evidence  in  favor  of  the  company.  This  was  objected  to  as  no  part 
of  the  res  gestaz:  Held,  that  the  evidence  was  proper,  though  not  a  part  of 
the  res  gestae. 

2.  On  the  trial  of  a  case  it  may  be  shown  that  a  party  has  destroyed  or 
suppressed  material  evidence,  or  has  fabricated  such  evidence,  as  it  implies 
an  admission  that  he  has  no  right  to  recover  if  the  case  is  tried  on  the  evi- 
dence as  it  exists. 

3.  Master  and  servant — liability  for  wrongful  act  of  servant  in  the 
scope  of  his  employment.  Where  a  clerk  of  a  city  railway  company  has 
assigned  to  him  the  general  and  special  duty  of  looking  for  and  arranging 
the  evidence  in  cases  where  the  company  is  sued  by  persons  injured,  or 
claiming  to  be  injured,  by  the  carelessness  of  those  intrusted  with  the  man- 
agement and  operation  of  its  street  cars,  and  is  empowered  generally  to  per- 
form that  duty  without  special  directions,  with  general  authority  to  use  his 
own  judgment  in  the  performance  of  his  duties,  if  he,  in  looking  up  the  evi- 
dence in  the  case,  wrongfully  and  without  authority  offers  money  to  a  witness 
to  keep  him  from  testifying  against  the  company,  or  to  influence  his  testi- 
mony, the  company  must  be  held  responsible  for  his  act,  and  it  is  proper 
evidence  against  the  company. 

4.  The  master  is  liable  for  not  only  the  careless  and  negligent  acts,  but 
also  for  the  willful  and  malicious  acts  of  his  servant  while  acting  within  the 
scope  of  his  duty  or  employment.     This  rule  is  well  recognized  in  this  State. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Sidney  Smith,  Judge,  presiding. 

Messrs.  Dupee  &  Judah,  for  the  appellant : 
Where  an  agent  or  servant  in  a  particular  business  goes 
outside  of  his  employment,  or  beyond  his  authority,  in  dis- 
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charging  his  duties,  the  master  will  not  be  liable  for  his 
acts.  He  is  liable  only  for  acts  done  within  the  scope  of  his 
authority.  Oxford  v.  Peters,  28  111.  434 ;  Pritchard  v.  Keefer, 
53  id.  117 ;  Green  v.  Town  of  Woodbury,  48  Vt.  5 ;  Johnson  v. 
Barber,  5  Gilm.  430;  Tulter  v.  Voght,  13  111.  285;  McManus 
v.  Crickett,  1  East,  106;  Halty  v.  Market,  44  111.  228;  Chi- 
cago, Burlington  and  Quincy  R.  R.  Co.  v.  Casey,  9  Bradw. 
638 ;  Clark  v.  Metropolitan  Bank,  3  Duer,  241 ;  Stanley  v. 
Chamberlain,  39  N.  J.  565 ;  Gokey  v.  Knapp,  44  Iowa,  32  ; 
Sherman  &  Bedfield  on  Negligence,  sec.  63. 

Mr.  John  Lyle  King,  for  the  appellee : 

The  testimony  of  Taylor  to  the  attempt  to  bribe  him  was 
clearly  admissible  on  two  grounds :  first,  that  it  was  an 
admission  by  conduct ;  and  second,  it  was  an  admission  by 
conduct  of  an  accredited  representative  of  the  company  in 
the  course  of  his  duty  to  or  in  the  performance  of  an  author- 
ized service  for  the  company. 

Aside  from  that  class  of  cases  where  the  acts  and  conduct 
of  persons  are  admissible  against  them,  under  the  maxim  in 
odium  spoliatoris,  (2  Wharton  on  Evidence,  sec.  1265,)  there 
is  direct  authority  in  point  as  to  the  competency  of  this  evi- 
dence. Moriarty  v.  London,  Chatham  and  Dover  Ry.  Co. 
L.  K.  5  Q.  B.  314;  Annesley  v.  Earl  of  Aglesea,  17  How. 
State  Trials,  1139 ;   Green  v.  Town  of  Woodbury,  48  Vt.  5. 

A  corporation  can  act  only  through  the  instrumentality  of 
its  officers,  agents  and  employes,  and  if  the  act  of  such  agent 
or  servant  be  even  willful,  wrongful  or  unlawful,  if  performed 
or  done  in  the  course  of  his  duty,  still  it  is  the  act  of  the  cor- 
poration, or  rather  of  those  representing  it,  for  which  the 
corporation  is  itself  accountable.  St.  Louis,  Alton  and  Chi- 
cago R.  R.  Co.  v.  Dalby,  19  111.  353 ;  Illinois  Central  R.  R. 
Co.  v.  Read,  37  id.  484;  Toledo,  Wabash  and  Western  Ry. 
Co.  v.  Harmon,  47  id.  29S ;  Chicago,  Burlington  and  Quincy 
R.  R.  Co.  v.  Dickson,  63   id.  151;  Northwestern  R.  R.  Co.  v. 
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Hock,  66  id.  238 ;  Chicago,  Burlington  and  Quincy  R.  R.  Go. 
v.  Sykes,  96  id.  162. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellee  entered  a  street  car  of  appellant  through  mistake. 
On  finding  she  had  boarded  the  wrong  car,  she  requested  the 
conductor  to  stop  and  permit  her  to  leave  it.  It  is  claimed 
he  refused,  and  in  attempting  to  descend  from  the  car  while 
in  motion  she  was  injured.  She  brought  an  action  of  case, 
alleging  negligence,  and  that  she  was  pushed  off  by  the  con- 
ductor. Three  trials  were  had.  The  first  resulted  in  favor 
of  plaintiff,  but  the  verdict  was  set  aside.  The  second  ended 
by  the  jury  failing  to  agree,  and  being  discharged.  The 
third  resulted  in  a  verdict  and  judgment  for  $1500  in  favor 
of  plaintiff.  A  motion  for  a  new  trial  was  duly  entered,  but 
was  overruled  by  the  court.  The  case  was  removed  to  the 
Appellate  Court  for  the  First  District,  where  the  judgment 
was  affirmed,  and  the  defendant  appeals  to  this  court,  and 
assigns  error  on  the  record. 

The  jury  and  Appellate  Court  having  settled  the  facts, 
questions  of  law  only  are  urged  for  a  reversal. 

It  is  alleged  for  error  that  the  court  permitted  a  witness 
to  testify  that  a  clerk  in  the  employment  of  the  company 
offered  him  $300,  either  to  prevent  him  from  appearing  as  a 
witness  against  the  company,  or  to  influence  the  evidence  of 
the  witness.  It  is  insisted  that  this  evidence  was  not  a 
part  of  the  res  gestce,  and  for  that  reason  was  not  admissible. 
In  answer  it  may  be  said,  many  things  are  admissible  that 
are  no  part  of  the  res  gestce,  such  as  admissions  of  the  par- 
ties, and  all  efforts  by  either  to  destroy,  fabricate  or  suppress 
evidence.  Such  is  the  recognized  doctrine  of  the  courts. 
The  rule  relating  to  res  gestce  did  not,  therefore,  prohibit  the 
introduction  of  this  evidence. 

It  is  believed  to  be  a  rule  never  questioned,  that  it  may  be 
shown  that  a  party  has  destroyed  or   suppressed  material 
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evidence,  or  has  fabricated  such  evidence,  because  it  is  in 
the  nature  of  and  implies  an  admission  that  he  has  no  right 
to  recover  if  the  case  was  tried  on  the  evidence  in  the  case 
as  it  exists, — that  it  is  not  sufficient  to  recover  unless  aided 
by  suppressing  evidence,  or  the  fabrication  of  more  evidence. 
It  follows  that  all  efforts  to  suborn  witnesses,  made  by  a 
party,  or  his  authorized  agent,  are  for  these  reasons  proper 
to  be  shown. 

But  a  more  difficult  question  is  presented  in  this  case,  and 
it  is,  whether  the  relation  of  the  person  offering  the  bribe  to 
the  witness  was  such  to  the  company  that  it  was  responsible 
for  his  acts  in  the  matter.  Was  the  act,  although  unauthor- 
ized and  unsanctioned  by  the  company,  so  far  within  the  scope 
of  his  employment-  as  to  render  his  acts  the  same  as  those  of 
the  company?  The  agent  who  approached  the  witness  was 
a  clerk  in  the  office  of  the  superintendent  of  the  company. 
He  testified  that  it  was  the  business  of  the  clerk,  in  case  of 
an  accident,  to  take  the  statements  of  parties  and  witnesses 
to  it,  and  that  he  attended  to  the  business  of  looking  up  wit- 
nesses for  cases  in  court ;  to  take  the  statement  of  parties  to 
the  circumstances  of  the  accident ;  when  an  accident  occurred 
to  investigate  and  ascertain  all  he  could  with  reference  to  its 
circumstances ;  that  sometimes  he  was  specially  sent  for 
such  purpose,  and  sometimes  went  in  pursuance  to  general 
instructions ;  that  no  person  had  any  authority  from  the 
company  to  deal  with  any  witness  in  any  way ;  that  had  any 
person  used  money  to  suborn  or  get  him  out  of  the  way,  he 
would  have  been  instantly  discharged. 

A  corporate  body  being  an  intangible  and  mere  imaginary 
body,  must,  to  accomplish  the  purposes  of  its  creation, 
employ  or  act  through  natural  and  physical  instrument- 
alities. It  must  act  through  natural  persons,  and  such 
natural  persons  perform  the  acts  the  corporation  by  its  char- 
ter is  authorized  to  perform.  The  agents  of  the  corporation 
act  for  it,  and  it  is  by  such  agencies  that  it  can  exercise  or 
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perform  any  function  or  act,  or  incur  any  liability.  Most 
generally  the  business  is  divided  into  departments  or  sec- 
tions, and  an  agent  is  put  in  charge  and  given  power  to 
control  his  department ;  but  generally  a  superintendent  is 
appointed  to  direct  and  control,  appoint  or  remove  subor- 
dinate agents,  and  to  intrust  to  each  the  power  he  may 
exercise,  and  prescribe  the  duties  he  shall  perform.  This 
superintendent,  under  the  directors,  is  usually  the  active  head 
of  the  body,  and  all  its  agencies  perform  duties  and  exercise 
corporate  powers  as  he  may  authorize  and  direct. 

In  this  case  the  clerk  had  assigned  to  him  the  general  and 
special  duty  of  looking  for  and  arranging  the  evidence  in 
cases  where  the  company  was  sued  by  persons  injured,  or 
claiming  to  have  been,  by  the  carelessness  of  those  intrusted 
with  the  management  and  operation  of  its  street  cars.  He 
was  empowered  generally  to  perform  that  duty,  without 
special  directions.  That  part  of  the  business  of  the  com- 
pany was  placed  in  his  charge,  with  the  general  authority  to 
use  his  judgment  in  its  performance.  His  acts,  therefore, 
were  the  acts  of  the  company  within  the  scope  of  his  employ- 
ment. His  legal  authority,  of  course,  but  extended  to  lawful 
acts.  So  it  is  true  of  all  agencies,  as  they  are  not  appointed 
for  the  purpose  of  committing  wrongs,  or  the  performance  of 
illegal  acts,  except  in  rare  cases.  Few  actions  would  be 
maintainable  if  a  recovery  could  be  had  only  in  cases  where 
express  authority  is  given,  or  the  agent  is  required,  to  commit 
the  wrong.  It  is  a  general  rule,  without  exception,  that 
when  a  servant  exercises  his  power  or  performs  his  duty  in 
so  careless  or  negligent  a  manner  that  wrong  ensues  to 
another,  the  master  is  liable  in  damages.  This  rule  has  its 
origin  in  the  foundation  of  the  common  law,  if  it  was  not 
borrowed  from  the  civil  law. 

In  this  State  the  rule  has  a  more  comprehensive  definition 
and  a  broader  application.  It  has  been  repeatedly  held,  that 
when  acting  in  the  scope  of  his  duty,  acts  of  the  servant  not 
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merely  careless  or  negligent,  but  willful  and  malicious  acts, 
are  embraced.  A'  railroad  conductor  or  engineer  is  never 
authorized  to  commit  wanton  or  malicious  acts  on  persons  or 
property  of  others,  yet  our  reports  abound  in  cases  holding 
the  railroad  companies  employing  them  liable  for  such  act 
done  while  discharging  their  several  duties.  Nor  is  the  rule 
a  new  one  in  this  jurisdiction,  as  it  has  obtained  for  a  quarter 
of  a  century  or  more.  Such  acts,  under  the  circumstances, 
are  considered  as  the  acts  of  the  company,  as  it  can  act  only 
through  agents  intrusted  with  the  exercise  of  their  franchises. 
In  this  case  the  clerk  was  in  the  exercise  of  a  corporate- 
power,  engaged  in  the  performance  of  a  duty  delegated  to 
him  by  the  company,  and  in  the  performance  of  that  duty 
he  attempted  the  use  of  illegal  means  for  the  accomplishment 
of  a  legal  end,  and  for  the  benefit  of  the  company.  He  did 
not  attempt  to  suborn  the  witness  for  the  benefit  of  himself, 
but  for  the  benefit  of  the  company, — not  with  the  consent  of 
his  superior,  but  in  the  course  of  legitimate  and  authorized 
business  of  the  company.  He  was  unquestionably  employed 
by  the  company,  was  acting  for  it,  and  did  the  act  to  promote 
its  interest.  He  was  engaged  in  performance  of  a  duty  for 
the  company, — he  did  the  act  as  a  part  of  the  duty,  although 
unauthorized.  We  are  therefore  of  the  opinion  that  he  per- 
formed the  illegal  and  unauthorized  act  while  acting  in  and 
as  a  part  of  his  employment,  and  we  must  hold  the  company 
is  responsible  for  the  act.  For  that  reason  we  hold  that  the 
evidence  was  admissible. 

If  Green  v.  The  Town  of  Woodbury,  48  Vt.  5,  announces  a 
different  rule,  it  is  opposed  to  the  long  and  well  established 
doctrines  of  this  court,  nor  do  we  incline  to  change  the  rule 
of  this  jurisdiction  merely  for  the  sake  of  conformity. 

We  perceive  no  error  in  the  record,  and  the  judgment  of 

the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel.  The  Attorney  General 
v. 
The  Kankakee  Kiver  Improvement  Company. 

Filed  at  Ottawa  June  21,  1882. 

.  1.  Kankakee  Kiver  Improvement  Company— of  the  duty  to  file  with 
the  Auditor  sworn  statements  of  the  amount  expended  in  improvements — 
effect  of  the  act  of  1865  in  respect  to  such  a  requirement  in  the  original 
charter.  Section  7  of  the  original  charter  of  the  "Kankakee  and  Iroquois 
Navigation  and  Manufacturing  Company,"  passed  in  1847,  (of  which  com- 
pany the  "Kankakee  Eiver  Improvement  Company"  is  the  successor,)  reserved 
to  the  State  the  right  to  resume  the  control  of  the  improvements  authorized 
by  the  charter,  at  any  time  after  twenty  years,  by  paying  to  the  company,  or 
to  the  stockholders  thereof,  the  cost  of  said  improvements,  with  six  per  cent 
interest  thereon  per  annum.  The  same  section  required  the  company  to 
keep  a  true  and  accurate  account  of  all  expenditures  made  in  respect  to 
such  improvements,  and  to  file  a  copy  of  the  same  in  the  Auditor's  office  of 
this  State,  on  or  before  the  first  Monday  of  January  in  each  year,  attested  by 
the  oath  of  the  president  of  such  company.  In  1865  a  supplementary  act 
was  passed,  by  the  5th  section  of  which  it  was  provided  that  the  rights  of 
property  of  the  company  should  in  no  way  thereafter  be  abridged  or  impaired, 
or  affected  by  any  prior  legislation.  This,  it  is  held,  operated  to  repeal  that 
portion  of  the  original  charter  which  reserved  to  the  State  the  right  to  resume 
the  control  of  the  improvements.  The  keeping  and  filing  of  accounts  of  the 
expenses  of  the  improvements  was  merely  incidental  and  subservient  to  the 
object  of  purchase  by  the  State,  that  there  might  be  means  at  hand  of  know- 
ing the  cost  of  the  work,  and  which  might  be  of  aid  and  assistance  in  the 
exercise  of  the  option  to  purchase.  But  the  right  of  purchase  having  been 
relinquished  by  the  State,  then  its  incident,  the  keeping  and  filing  of  these 
accounts,  followed  it,  and  was  no  longer  in  force  after  the  act  of  18G5.  So 
the  omission  after  that  time  to  keep  and  file  such  accounts  was  no  ground  of 
forfeiture  of  the  franchise  of  the  company. 

2.  Same—  of  the  character  of  the  franchise  conferred,  as  respects  its 
entirety — and  of  the  option  to  omit  to  do  any  part  of  the  work  proposed. 
The  original  charter  of  the  Kankakee  and  Iroquois  Navigation  and  Manufac- 
turing Company  gave  to  that  company  power  to  improve  the  navigation  of 
the  Kankakee  and  Iroquois '  rivers  from  points  mentioned,  up  the  streams 
to  the  Indiana  State  line,  "and  also  from  and  to  any  points  on  said  streams 
intermediate  the  extremes  hereinbefore  mentioned."  It  was  an  integral 
work  of  the  improvement  of  the  navigation  of  the  two  rivers  which  the  act 
contemplated,  and  it  admitted  no  idea  of  separability,  or  of  optional  privilege 
on  the  part  of  the  company  in  respect  to  the  making  or  omission  to  make 
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the  proposed  improvement  upon  any  particular  parts  of  the  streams  within 
the  designated  limits. 

3.  The  6th  section  of  the  act  of  February  16,  1865,  amendatory  of  the 
original  charter,  directed  the  company  "to  lock  and  slack- water  the  Kankakee 
river  from  Kankakee  City  to  the  east  line  of  the  State  of  Illinois,  within  eight 
years  from  the  passage  of  this  act,  with  works  sufficient  to  pass  canal  boats 
of  the  size  of  line  boats  on  the  Illinois  and  Michigan  Canal."  Prior  to  the 
act  of  1865  there  was  no  time  prescribed  within  which  this  or  any  other  part 
of  the  improvement  was  required  to  be  completed.  It  was  held,  this  6th  sec- 
tion was  not  to  be  construed  as  merely  a  limitation  in  point  of  time,  upon  the 
further  enjoyment  of  a  supposed  option,  as  applicable  to  the  particular  por- 
tion of  the  work  therein  specified,  such  option  going  to  the  extent,  as  was 
contended,  of  relieving  the  company  of  any  obligation  to  make  the  improve- 
ment at  all,  but  was  to  be  understood  as  a  positive  requirement,  such  as  was 
embraced  in  the  original  charter,  that  the  work  should  be  done,  and  in 
respect  to  this  particular  portion  that  it  should  be  done  within  the  time 
limited.  The  requirement  became  an  express  condition  annexed  to  the  grant 
of  the  entire  franchise  conferred,  which  the  company  must  have  performed 
to  entitle  it  to  a  continuance  of  its  franchise.  A  non-compliance  with  the 
requirement  would  be  per  se  a  misuser,  and  a  cause  of  forfeiture  of  the 
franchise  as  for  condition  broken. 

4.  Moreover,  the  franchise  was  entire  in  its  character,  embracing  the 
whole  improvement  as  contemplated  in  the  original  charter.  It  was  not 
divisible  so  as  to  admit  of  a  forfeiture  as  to  a  part  and  non-forfeiture  as  to 
the  residue.  An  abuse  in  a  particular  department  of  an  entire  franchise  is 
cause  of  forfeiture  of  the  whole  franchise. 

5.  Same — abuse  of  franchise — as  to  the  exercise  of  a  discretion  whether 
there  shall  be  a  judgment  of  ouster,  or  only  a  fine  imposed.  In  case  of  an 
abuse  of  a  franchise  conferred  upon  a  corporation,  the  statute  gives  to  the 
court  a  discretionary  power,  instead  of  entering  a  judgment  of  ouster  from 
the  franchise,  unless  the  court  should  be  of  opinion  that  the  public  good 
demands  such  judgment,  to  merely  assess  a  fine.  Where  the  omission  of 
duty  is  of  minor  importance,  the  alternative  of  a  fine  may  properly  be  consid- 
ered, but  when  the  non-performance  is  of  a  thing  which  is  of  the  essence  of 
the  contract, — going  to  the  object  of  the  incorporation, — not  doing  the  very 
thing  the  performance  of  which  was  the  purpose  and  object  for  which  the 
corporation  was  created,  then  the  State  may  well  resume  the  control  of  the 
subject  involved,  by  a  judgment  of  ouster. 

6.  So  in  the  case  of  the  Kankakee  Kiver  Improvement  Company,  in  its 
omission  to  comply  with  the  requirement  "to  lock  and  slack- water  the  Kan- 
kakee river  from  Kankakee  City  to  the  east  line  of  the  State,"  there  was  a 
neglect  to  do  that  which  was  so  essential  to  the  accomplishment  of  the  enter- 
prise contemplated  by  the  charter,,  that  the  public  good  required  the  State 
should  resume  the  corporate  franchise. 
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7.  State  aid  for  improvement  of  rivers—  constitutional  inhibition  as  to 
railroads  and  canals.  It  was  objected  to  the  resumption  by  the  State  of 
the  franchise  granted  for  the  improvement  of  the  navigation  of  the  Kankakee 
and  Iroquois  rivers,  as  for  a  misuser,  that  work  which  had  already  been  done 
in  furtherance  of  the  project  would  fall  into  decay  and  ruin,  from  inability 
of  the  State  to  make  repairs  and  keep  it  up,  because  of  the  provision  of  the 
constitution  of  1870  that  "the  General  Assembly  shall  never  loan  the  credit 
of  the  State,  or  make  appropriations  from  the  treasury  thereof,  in  aid  of 
railroads  or  canals."  It  was  held,  this  provision  did  not  apply.  It  does  not 
respect  rivers, — and  a  river  does  not  become  a  canal  from  having  its  naviga- 
tion improved  by  artificial  means. 

8.  Lessee  oe  a  franchise  in  part — effect  of  acts  of  forfeiture  as  to 
other  parts.  Where  a  private  corporation  holds  a  franchise  which  is  entire 
in  its  character,  as,  to  improve  the  navigation  of  a  river  between  certain 
designated  points,  but  with  the  power  to  lease  a  portion  of  the  works,  a  lessee 
of  such  portion  will  hold  subject  to  the  risk  of  forfeiture  of  the  entire  fran- 
chise if  his  lessor  should  be  guilty  of  default  in  respect  to  the  improvement 
of  any  other  portion  of  the  stream.  The  lessee  in  such  case  would  take  as  in 
case  of  any  other  conditional  estate,  subject  to  the  condition,  and  with  the 
liability  to  forfeiture  for  breach  of  the  condition. 

9.  Corporation — amendment  of  charter — how  far  binding .  Where  an 
amendment  of  the  charter  of  a  private  corporation,  limiting  the  time  within 
which  a  duty  already  enjoined  is  to  be  performed,  is  accepted  by  the  com- 
pany, such  additional  requirement  becomes  an  express  condition  to  the  grant 
of  the  franchise  conferred,  which  the  company  must  perform  to  entitle  it  to  a 
continuance  of  its  franchise.  The  non-compliance  with  the  requirement  will 
be  regarded  as  per  se  a  misuser,  and  a  cause  of  forfeiture  of  the  franchise  as 
for  condition  broken. 

10.  Quo  warranto— pleading — requisites  of  the  information — repli- 
cation. An  information  in  the  nature  of  a  quo  warranto  against  a  corpora- 
tion, for  a  forfeiture  of  its  franchises,  may  charge  it  generally  with  usurpation, 
without  setting  out  the  causes  of  forfeiture;  and  on  defendant  setting  forth 
the  act  of  incorporation,  and  justifying  under  it,  the  Attorney  General  may 
reply  the  cause  of  forfeiture  generally.  Where  the  plea  admits  the  facts 
which  are  relied  upon  as  causes  of  forfeiture,  and  justifying,  etc.,  that  will 
dispense  with  the  necessity  of  a  replication  showing  them,  and  a  demurrer 
to  the  plea  will  present  the  whole  merits  of  the  case. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
Josiah  McKoberts,  Judge,  presiding. 

By  direction  of  a  joint  resolution  passed  by  the  General 
Assembly  in  1881,  the  Attorney  General  of  the  State  filed 
an  information  in  the  nature  of  a  quo  warranto  against  the 
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Kankakee  River  Improvement  Company,  alleging  that  said 
company,  without  any  warrant,  was  exercising  the  power  of 
controlling  the  navigation  of  the  Kankakee  and  Iroquois 
rivers,  collecting  tolls  for  the  navigation  thereof,  and  of 
leasing  the  water  powers  upon  said  rivers,  and  collecting 
rents  therefor,  etc.,  and  requiring  the  company  to  show  cause 
by  what  warrant  it  claimed  to  exercise  such  powers.  The 
company  filed  its  plea,  alleging  the  passage  of  an  act  by  the 
General  Assembly,  February  15,  1847,  providing  for  the 
incorporation  of  the  Kankakee  and  Iroquois  Navigation  Com- 
pany.    (Private  Laws,  1847,  p.  91.) 

The  first  section  of  the  act,  describing  the  purposes  and 
objects  of  the  company,  is  as  follows :  "The  purposes  and 
objects  of  said  company  shall  be  the  improvement  of  the 
navigation  of  the  Kankakee  and  Iroquois  rivers,  the  creation 
of  water  power  on  said  streams,  and  the  building  and  erecting 
mills  and  machinery  of  all  kinds  on  and  near  said  streams, 
all  which  improvements  and  erections  are  to  be  made  in  the 
way  deemed  best  for  the  public  good  by  said  company.  The 
said  company  shall  have  power  to  improve,  as  aforesaid,  the 
navigation  of  said  streams,  from  the  point  on  said  Kankakee 
river  which  is  intersected  by  the  Kankakee  feeder  for  the 
Illinois  and  Michigan  Canal,  up  the  said  river  to  the  Indiana 
State  line,  and  from  the  mouth  of  said  Iroquois  river  up  the 
same  to  the  Indiana  State  line,  and  also  from  and  to  any 
points  on  said  streams  intermediate  the  extremes  herein- 
before mentioned.  The  first  improvement,  however,  to  be 
made  in  the  navigation  of  said  streams  shall  be  to  perfect  the 
navigation  of  the  Kankakee  river  from  the  said  feeder  to  the 
town  of  Wilmington,  on  said  last  named  river." 

The  corporation,  the  plea  alleges,  was  organized  at  some 
time  during  the  same  year,  1847,  but  nothing  was  done  for 
some  fourteen  years  afterwards ;  that  at  length  one  Hiram  0. 
Alden  acquired  control  of  the  stock  of  the  corporation,  and  in 
1S61  operations  were  commenced  to  create  slack-water  navi- 


1882.]  The  People  ex  rel.  v.  Improvement  Co.  495 

Statement  of  the  case. 
;  % 

gation  from  Wilmington  to  the  feeder,  and  that  a  channel  was 
constructed  one  hundred  feet  in  width,  from  the  feeder  to  Wil- 
mington, of  the  proper  depth,  and  said  channel  was  opened 
to  public  navigation  in  1861  and  1862.  The  work  done  by 
him,  however,  proved  to  be  insufficient,  and  the  dam  upon 
which  it  depended  was  swept  away  by  a  freshet  a  few  years 
afterwards;  that  in  1870,  (the  charter  having  been  amended 
in  1865,  so  as  to  enable  the  company  to  offer  the  needful 
attractions  and  securities  to  obtain  credit,)  the  work  was 
undertaken  upon  a  much  more  durable  and  expensive  scale 
by  a  company  of  persons  from  the  east,  and  costly  locks  and 
dams  of  solid  masonry  and  other  auxiliary  structures  of  the 
most  complete  kind  were  built,  and  in  the  end  a  sum  total  of 
more  than  half  a  million  of  dollars  was  expended  on  the 
improvement.  Continuous  and  navigable  slack-water  was 
perfected  for  a  distance  of  about  twenty-one  miles,  including 
the  feeder, — that  is,  from  Wilmington  to  the  Illinois  and 
Michigan  Canal,  about  nine  miles,  and  to  a  point  above  Wil- 
mington, about  twelve  miles, — four  dams  and  four  locks 
having  been  built  above  the  State  dam,  dam  No.  4  being  at 
Wilmington ;  that  a  large  water  power  was  incidentally  created 
at  Wilmington,  a  portion  of  which  has  been  disposed  of,  and 
is  of  use.  But  in  1873  the  company  became  embarrassed, 
was  forced  to  discontinue  its  operations,  and  was  finally 
reduced  to  a  condition  of  irretrievable  insolvency.  In  1877, 
by  due  proceedings  for  that  purpose,  certain  trust  deeds, 
which  had  been  executed  in  1870  and  1871,  to  secure  a  loan 
of  $600,000,  conveying  the  franchise,  as  well  as  the  improve- 
ment, and  certain  real  estate  of  the  company,  were  foreclosed, 
and  the  mortgaged  property  sold.  In  1879  the  improvement 
and  franchise  were  bid  in  by  one  E.  P.  Carpenter,  for  him- 
self and  associates,  and  they,  soon  after,  took  the  necessary 
steps  under  the  general  law  to  form  a  new  corporation,  styled 
the  "Kankakee  Eiver  Improvement  Company,"  the  defendant 
to  this  information. 
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The  plea  sets  out  at  length  the  charter,  and  the  several 
amendatory  and  supplementary  acts  thereto,  and  a  full  history 
of  the  enterprise.  The  plea  disclaims  as  to  so  much  of  the 
franchise  as  relates  to  the  Kankakee  river  from  the  head  of 
the  level  produced  by  the  upper  dam  eastwardly  to  the  State 
line,  and  confesses  the  information  in  reference  thereto. 
The  circuit  court  overruled  a  demurrer  to  the  plea,  and  gave 
judgment  in  favor  of  the  defendant,  dismissing  the  informa- 
tion. 

Mr.  James  McCartney,  Attorney  General,  for  the  People, 
made  the  following  among  many  other  points : 

Legislative  grants  of  a  franchise  giving  exclusive  privileges 
are  to  be  construed  most  strongly  in  favor  of  the  State. 
Nothing  is  to  be  taken  as  conceded  but  what  is  given  in 
unmistakable  terms,  or  by  implication  equally  clear.  Mills 
et  al.  v.  County  of  St.  Clair  et  al.  2  Gilm.  197;  Northwestern 
Fertilizing  Co.  v.  Hyde  Park,  70  111.  634;  Fertilizing  Co.  v. 
Hyde  Park,  7  Otto,  659;  R.  and  G.  R.  R.  Co.  v.  Reid,  64 
N.  C.  155  ;  State  v.  Krebs  et  al.  id.  604;  McAden  v.  Jenkins, 
id.  796;  Sprague  v.  Birdsall,  2  Cow.  419;  Rathbun  v.  Acker, 
18  Barb.  393 ;  Doe  ex  dem.  v.  G.  R.  R.  and  B.  Co.  15  Kelly, 
524;  Mayor  v.  M.  and  W.  R.  R.  Co.  7  Ga.  221;  Home  of 
the  Friendless  v.  Rouse,  8  Wall.  430  ;  Camden  and  Amboy  R.  R. 
Co.  v.  Briggs,  22  N.  J.  623 ;  Commonwealth  v.  Erie  and  North- 
eastern R.  R.  Co.  27  Pa.  St.  339. 

A  grant  of  corporate  privileges  to  a  body  of  men,  when 
accepted,  is  a  contract  between  the  State  and  the  corporators, 
and  the  grant  may  be  resumed  by  the  State  for  non-perform- 
ance of  the  contract  or  misuser  of  the  franchise.  Erie  and 
Northeastern  R.  R.  Co.  v.  Casey,  26  Pa.  St.  287;  Attorney 
General  v.  Petersburg  and  Roanoke  R.  R.  Co.  6  Ired.  456. 

The  law  of  1865,  by  no  known  rules  of  construction,  can 
be  held  to  repeal  any  part  of  the  act  of  1869.  Our  own 
decisions  have  always  been  adverse  to  repeals  by  implication. 
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Fowler  v.  Perkins,  77  111.  271 ;  Bruce  v.  Schuyler  et  ah  4  Gilm. 
221 ;  Hume  et  ah  v.  Gossett,  43  111.  297 ;  People  ex  reh  v. 
Brayton,  94  id.  341. 

From  these  authorities  it  follows  that  the  act  of  1865 
did  not  repeal  that  part  of  the  act  of  1847  which  required 
the  company  to  make  annual  statements  of  the  cost  of  the 
improvement  to  the  Auditor  of  Public  Accounts,  and  the 
plea  impliedly  admits  that  this  duty  has  not  been  performed. 

A  corporation  must  come  up  to  the  substantial  objects  for 
which  it  was  created  and  endowed,  and  if  it  fails  to  do  so,  it 
is  a  breach  of  trust.  Even  an  inability  through  misfortune 
to  answer  the  design  of  its  creation,  is  also  cause  of  for- 
feiture. People  v.  Bristol  and  Renssellaerville  Turnpike  Co.  23 
Wend.  222  ;  Kentucky  River  Navigation  Co.  v.  Commonwealth, 
13  Bush,  435 ;  London  City  v.  Vanacre,  1  Ld.  Kaym.  496. 

That  the  franchise  of  a  corporation  may  be  declared  for- 
feited for  a  misuser  or  a  non-user,  see  Terrett  et  ah  v.  Taylor 
et  ah  9  Cranch,  43 ;  Angell  &  Ames  on  Corporations,  sec. 
776 ;  Field  on  Corporations,  sec.  455 ;  Potter's  Law  of  Cor- 
porations, sec.  670  ;  Chesapeake  and  Ohio  Canal  Co.  v.  Balti- 
more and  Ohio  R.  R.  Co.  4  Gill  &  J.  1 ;  People  ex  reh 
v.  Kingstown  and  Middleton  Turnpike  Co.  22  Wend.  193  ; 
Thompson  v.  People,  23  id.  537 ;  People  v.  Fishkill  and  Beek- 
man  Plank  Road  Co.  27  Barb.  445 ;  People  v.  Phoenix  Bank, 
24  Wend.  431 ;  Lumbard  v.  Stearns,  4  Cush.  60  ;  State  v.  Real 
Estate  Bank,  5  Ark.  595. 

Mr.  G.  D.  A.  Parks,  for  the  appellee,  made  the  following 
among  other  points : 

It  is  a  universal  maxim  that  forfeitures  are  not  favorite 
objects  of  the  law,  and  private  corporations,  even  in  proceed- 
ings of  this  kind,  are  not  excluded  from  the  benefit  of  that 
maxim.  High  on  Extraordinary  Bemedies,  sec.  649 ;  Voris 
v.  Renshaw,  49  111.  426 ;  Hartford  Fire  Ins.  Co.  v.  Walsh,  54 
id.  168  ;  Thompson  v.  People,  23  Wend.  585. 
32—103  III. 
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Legislative  grants,  including  charters  of  incorporation, 
while  never  construed  unfavorably  to  the  State  in  really 
doubtful  cases,  are  nevertheless  to  be  interpreted  like  all 
instruments,  reasonably  and  fairly,  so  as  to  carry  out  the 
manifest  intent  of  the  parties.  To  ascertain  this,  the  history 
of  the  act  and  the  circumstances  attending  its  origin  may  be 
consulted.  Edwards  v.  Pope,  3  Scam.  465  ;  Mills  v.  St.  Clair, 
2  Gilni.  227 ;  Newhall  V.  Galena  and  Chicago  R.  R.  Co.  14  111. 
275;  Belleville  R.  R.  Co.  v.  Gregory,  15  id.  22;  Richmond 
R.  R.  Co.  v.  Louisa  R.  R.  Co.  13  How.  71 ;  Potter's  Dwarris 
on  Statutes,  175 ;  Charles  River  Bridge  v.  Warren,  11  Pet. 
589. 

The  requirement  in  the  7th  section  of  the  original  charter 
directing  the  corporation  to  file  annual  accounts,  having  been 
repealed,  or  if  not  repealed  having  become  inoperative  and 
obsolete  by  force  of  the  constitution  of  1870,  can  now  furnish 
no  ground  of  forfeiture. 

The  sole  object  of  the  provision  in  question  was  as  ancillary 
to  the  immediately  preceding  provision  in  the  same  section, 
reserving  to  the  State  the  right  to  purchase  the  improvement 
after  twenty  years  from  the  date  of  organization,  and  take  it 
under  governmental  control.  But  regardless  of  the  effect  to 
be  given  to  the  act  of  1865,  the  constitution  of  1870  deprived 
the  legislature  of  the  power  to  purchase  the  improvement. 
Const.  1870,  art.  "Canal." 

The  franchise  conferred  was  not  a  unit,  or  entirely  for  the 
whole  extent  of  both  rivers  to  the  State  line.  While  the 
company  was  granted  the  privilege  of  making  the  improve- 
ment from  extreme  to  extreme,  it  also  was  allowed  the  option 
to  abridge  the  extent  of  its  undertaking  "from  and  to  any 
points  on  said  streams  intermediate  the  extremes."  Even 
were  a  technical  case  of  forfeiture  made  out,  the  court  is  no 
longer  required  to  render  a  judgment  of  ouster  unless  "the 
public  good"  appears  to  demand  it.  Eev.  Stat.  chap.  112, 
sec.  6. 
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The  information  filed  in  this  case  is  defective  in  substance, 
and  even  if  the  plea  itself  should  be  found  obnoxious  to  the 
demurrer,  that  demurrer  must  be  carried  back  and  sustained 
to  the  information.  People  ex  rel.  Koerner  v.  Ridgely,  21  111. 
67;  People  v.  Mississippi  R.  R.  Co.  13  id.  67;  Lavalle  v. 
People,  68  id.  255. 

It  contains  no  allegation  of  time,  as  to  the  offences  charged, 
or  any  of  them.  1  Chitty's  Pleadings,  257 ;  Arch.  Criminal 
Pleadings,  34;  Donnelly  v.  People,  11  111.  553. 

It  fails  to  set  out  or  intelligibly  refer  to  the  acts,  or  parts 
of  acts,  on  which  the  claim  of  non-user  and  forfeiture  is 
based.      High  on  Extraordinary  Eemedies,  sees.  724,  727. 

It  contains  no  certain  and  proper  allegations  of  the  unlaw- 
ful acts  or  practices  of  the  defendant  complained  of,  but  only 
general  and  indefinite  charges.  The  King  v.  Roberts,  3  Salk, 
198;  Lavalle  v.  People,  supra. 

Mr.  James  McCartney,  in  reply : 

In  an  information  in  the  nature  of  a  quo  warranto  the 
People  are  not  required  to  show  anything.  It  calls  upon  the 
defendant  to  show  by  what  right  he  exercises  the  franchise. 
The  Attorney  General  is  not  bound  to  prove  any  fact  save 
such  as  may  be  tendered  by  replication,  upon  which  issue  is 
taken.  Clark  v.  People  ex  rel.  Crane,  15  111.  213  ;  People  v. 
Ridgely  et  al.  21  id.  63 ;  People  v.  Bank  of  Niagara,  6  Cow. 
196. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  question  is  as  to  the  sufficiency  of  the  plea.  The 
demurrer  interposed  by  the  Attorney  General  raises  two 
principal  objections  in  respect  to  the  plea. 

1.  The  first  one  is,  that  the  company  did  not  file  a  sworn 
statement  with  the  Auditor  of  Public  Accounts  of  the  amount 
expended  in  improvements  on  or  before  the  first  Monday  in 
January  in  each  year,  as  required  by  its  charter. 
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Section  7  of  the  charter  reads  as  follows:  "The  State  of 
Illinois  hereby  reserves  the  right  to  resume  the  control  of  the 
improvements  hereby  authorized,  together  with  all  the  privi- 
leges thereunto  belonging,  at  any  time  after  twenty  years 
from  the  time  of  the  organization  of  the  said  company  under 
this  act,  by  paying  to  said  company,  or  the  stockholders 
thereof,  the  cost  of  said  improvements  and  works,  with  six 
per  cent  interest  thereon  per  annum ;  and  the  said  company 
is  hereby  required  to  keep  a  true  and  accurate  account  of  all 
expenditures  made  in  erecting  and  completing  said  works 
and  improvements,  and  to  file  a  true  and  correct  copy  of  the 
same  in  the  Auditor's  office  of  this  State,  on  or  before  the 
first  Monday  of  January  in  each  year,  attested  by  the  oath 
of  the  president  of  such  company. " 

The  plea  admits  non-compliance  with  this  requirement,  and 
avers  that  it  ceased  to  be  operative  by  virtue  of  the  supple- 
mentary act  of  1865.    (Pr.  Laws  1865,  vol.  2,  p.  97,  sees.  5,  8.) 

Section  5  of  the  act  last  referred  to  is  as  follows:  "That 
the  said  Kankakee  Company,  their  associates,  successors  and 
assigns,  shall  hereafter  have  perpetual  succession,  and  their 
rights  of  property  shall  in  no  way  hereafter  be  abridged  or 
impaired,  or  affected  by  any  prior  legislation.  And  they  shall 
have  the  same  right  to  lease  the  whole  or  any  part  of  their 
properties  that  they  now  have  by  the  amendments  of  1859 
to  lease  a  portion  thereof,  and  upon  such  conditions  and  for 
such  term  or  terms  of  time  as  the  directors  of  said  company 
shall,  from  time  to  time,  see  fit  to  make." 

We  agree  with  defendant's  counsel  in  the  view  that  the 
keeping  and  filing  of  accounts  of  the  expenses  of  the  improve- 
ment was  incidental,  and  subservient  to  the  object  of  purchase 
by  the  State,  that  there  might  be  means  at  hand  of  knowing 
the  cost  of  the  work,  and  which  might  be  of  aid  and  assist- 
ance in  the  exercise  of  the  option  to  purchase ;  and  if  the 
right  of  purchase  by  the  State  has  been  relinquished,  then 
that  its  incident,  the  keeping  and  filing  of  these  accounts, 
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followed  it,  and  is  no  longer  in  force,  having  become  a  thing 
of  no  use.  And  we  are  inclined  to  the  farther  view,  that  by 
the  act  of  1865  the  State  did  yield  up  its  right  of  purchase 
of  this  improvement.  The  scope  of  the  act  of  1865  was  in 
the  aid  and  relief  of  the  company,  and  for  the  increase  of  its 
rights  and  ability.  Under  the  original  charter  the  company 
could  effect  no  loans.  In  1865  barely  two  years  remained 
before  the  State  could  resume  the  franchise  and  take  the 
property,  by  paying  its  cost,  with  six  per  cent  interest.  By 
the  charter  the  existence  of  the  corporation  was  limited  to 
fifty  years, — by  the  act  of  1865  it  was  endowed  with  per- 
petual succession.  It  was  empowered  to  increase  its  capital 
stock  at  will.  It  was  authorized  to  mortgage  its  franchise 
and  property,  without  limit  as  to  time  or  amount,  investing 
the  directors  with  power  to  confer  upon  bondholders  the  right 
to  convert  the  principal  of  the  bonds  into  stock  at  any  time 
within  ten  years.  It  was  further  authorized  to  lease  the 
whole  or  any  part  of  its  corporate  rights  and  properties  for 
any  time,  or  on  any  terms  the  directors  saw  fit.  All  this 
does  not  well  consist  with  a  power  to  take  the  property  at 
the  end  of  two  years,  on  paying  its  cost,  with  interest,  and  in 
agreement  with  the  tenor  of  the  act  the  5th  section  provides 
expressly  that  the  company's  rights  of  property  shall  in  no 
way  hereafter  be  abridged  or  impaired,  or  affected  by  any 
prior  legislation.  This  seems  to  us  to  be  a  repeal  of  said 
section  7  of  the  original  charter  for  the  State's  resumption 
of  control.  We  perceive  no  other  provision  of  prior  legisla- 
tion but  this  that  'had  an  operation  to  abridge,  or  impair,  or 
affect  the  company's  rights  of  property.  And  the  8th  sec- 
tion further  provides,  "that  all  acts  or  parts  of  acts,  all 
sections  or  parts  of  sections,  inconsistent  with  the  provisions 
of  this  act  are  hereby  repealed. " 

We  are  of  opinion,  then,  that  the  not  keeping  and  filing  of 
these  accounts,  as  directed  by  section  7  of  the  charter,  is  no 
cause  of  forfeiture. 
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2.  The  second  ground  of  objection  to  the  plea  is,  that  it 
admits  a  non-compliance  with  the  following  requirement  of 
section  6  of  the  supplementary  act  of  February  16,  1865 : 
"Said  company  shall  lock  and  slack-water  said  Kankakee 
river  from  Kankakee  City  to  the  east  line  of  the  State  of  Illi- 
nois, within  eight  years  from  the  passage  of  this  act,  with 
works  sufficient  to  pass  canal  boats  of  the  size  of  line  boats 
on  the  Illinois  and  Michigan  canal. " 

The  plea  professes  to  justify  only  in  respect  to  so  much  of 
the  line  of  improvement  described  in  the  charter  as  has  been 
actually  undertaken  and  accomplished.  This  is  shown  to 
be  the  part  extending  from  the  head  of  the  Kankakee  feeder 
for  the  Illinois  and  Michigan  Canal  to  the  upper  limit  of 
the  pool  or  level  created  by  the  upper  dam,  known  as  dam 
No.  4,  situated  at  Wilmington.  Including  the  extent  of 
this  level,  and  of  the  feeder,  the  improvement  made  fur- 
nishes continuous  navigation  for  a  distance  of  about  twenty- 
one  miles.  The  plea  states,  in  relation  to  the  feeder,  that  by 
section  4  of  the  act  of  February  16,  1865,  the  trustees  of  the 
Illinois  and  Michigan  Canal  were  authorized  to  deepen  the 
feeder  to  the  same  depth  of  navigation  as  already  exists  in 
the  main  canal,  and  to  establish  and  collect  the  same  rate  of 
tolls  ;  that  under  this  authority  the  trustees  entered  into  joint 
arrangements  with  the  managers  of  the  company  to  perfect 
the  feeder  into  a  navigable  channel ;  that  the  banks  were 
raised,  the  State  dam  strengthened,  a  new  guard  lock  built, 
etc.  This  was  done  under  the  direction  of  the  State  officers, 
but  at  the  sole  expense  of  the  company.  The  plea  then,  after 
setting  up  the  justification  it  does  in  respect  to  the  portion 
completed,  admits  that  the  improvement  from  Kankakee  City 
to  the  east  line  of  the  State  of  Illinois  has  not  been  com- 
menced, and  is  no  longer  in  contemplation  by  the  defendant, 
and  it  professes  to  offer  nothing  which  can  be  deemed  a  legal 
excuse  for  this  omission. 
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In  behalf  of  the  defendant  it  is  insisted  that  the  charter, 
while  granting  to  the  Kankakee  and  Iroquois  Navigation  and 
Manufacturing  Company  the  privilege  of  improving  both  of 
these  rivers  as  far  east  as  the  State  line,  also  bestowed  upon 
them  in  express  terms  the  option  of  stopping  at  any  "inter- 
mediate point ; "  that  this  option  has  never  been  withdrawn 
or  restricted  by  any  subsequent  law,  but  has  in  repeated 
amendatory  and  supplemental  acts  been  recognized  and  con- 
firmed, and  that  the  6th  section  of  the  act  of  February  16, 
1865,  which  directs  the  company  "to  lock  and  slack-water 
the  Kankakee  river  from  Kankakee  City  to  the  east  line  of  the 
State  of  Illinois,  within  eight  years  from  the  passage  of  this 
act,  with  works  sufficient  to  pass  canal  boats  of  the  size  of 
line  boats  on  the  Illinois  and  Michigan  Canal, "  is  to  be  con- 
strued only  as  a  positive  limitation,  in  point  of  time,  upon  the 
further  enjoyment  of  this  option,  so  far  as  applicable  to  the 
particular  portion  of  the  wrork  in  this  section  specified,  and 
was  not  intended  to  affect  in  any  manner  the  rights  of  the 
company  otherwise  and  elsewhere. 

We  do  not  so  read  the  first  section  of  the  act  of  incorpora- 
tion as  giving  in  express  terms  to  the  company  the  right  to 
construct  the  work  from  Wilmington  to  the  feeder,  and  relin- 
quish its  privilege  to  construct  any  more  of-  it  if  found  beyond 
its  means  or  inexpedient.  The  words  relied  on  as  doing  so, 
are  :  "and  also  from  and  to  any  points  on  said  streams  inter- 
mediate the  extremes  hereinbefore  mentioned."  The  power 
is  given  the  company  to  improve  the  navigation  of  the  two 
streams  from  points  mentioned  up  the  streams  to  the  Indiana 
State  line,  "and  also  from  and  to  any  points  on  said  streams 
Ltermediate  the  extremes  hereinbefore  mentioned."  We 
attach  to  these  words  no  other  force  than  as  excluding  the 
idea  that  the  whole  work  must  be  proceeded  with  and  com- 
pleted together,  but  allowing  its  prosecution  and  completion 
by  sections.  The  purpose  and  object  of  the  company  is 
declared  to  be  the  improvement  of  the  navigation  of  the  two 
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rivers,  the  first  improvement,  however,  to  be  made  in  the 
navigation  of  the  streams,  should  be  to  perfect  the  naviga- 
tion of  the  Kankakee  river  from  the  feeder  to  the  town  of 
Wilmington.  It  is  an  integral  work  of  the  improvement  of 
the  navigation  of  the  two  rivers  which  the  act  contemplates, 
and  it  admits  no  idea  of  separability  or  of  optional  privilege, 
more  than  may  be  found  in  the  mode  above  prescribed  of  the 
doing  of  the  work. 

It  is  said  that  if  we  read  or  in  place  of  and,  in  the  words 
referred  to,  "or  also  from  and  to  any  points,"  etc.,  instead  of 
"and  also  from  and  to  any  points,"  etc.,  there  would  be  no 
room  for  dispute  as  to  the  correctness  of  the  view  taken  by 
defendant, — that  this  is  but  a  trifling  grammatical  variation, 
and  that  it  is  not  an  uncommon  freedom  for  courts,  in  con- 
struing instruments,  to  substitute  one  of  these  conjunctions 
for  the  other,  as  the  sense  seems  to  suggest.  But  we  fail  to 
see  that  the  sense  of  the  context  indicates  that  there  should 
be  made  here  the  substitution  which  is  suggested. 

The  original  charter  required  work  to  be  commenced  on 
the  Kankakee  river  within  three  years  from  the  passage  of 
the  act  of  February  15,  1847.  The  company  had  suffered 
this  period  to  expire  without  doing  any  work.  Now,  as 
respects  defendant's  construction  of  the  clause  in  question 
having  been  repeatedly  recognized  by  subsequent  amend- 
ments, as  claimed,  the  first  of  these  amendments  was  passed 
February  15,  1851,  (Private  Laws,  1851,  p.  212,)  and  it  is 
this  language  of  that  act  which  is  referred  to  and  relied  on : 
"Be  it  enacted,"  etc.,  "that  the  time  allowed  to  the  Kankakee 
and  Iroquois  Navigation  and  Manufacturing  Company  to 
complete  their  improvements  of  the  Kankakee  river  as  far  as 
the  town  of  Wilmington,  be  and  the  same  is  hereby  extended 
to  a  period  of  eleven  years  from  and  after  the  passage  of  the 
act  to  which  this  is  supplementary. "  This  is  the  first  of  any 
limitation  of  time  for  the  completion  of  the  work,  or  any  part 
of  it.     The  original  act  prescribed  none  whatever,  but  this 
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amendment  fixes  the  time  for  the  completion  of  that  part  of 
the  work  which  was  to  be  first  done  (that  to  Wilmington)  at 
eleven  years.  It  is  said  at  this  time  the  entire  franchise  had 
been  utterly  forfeited  as  to  the  whole  line,  and  here  is  only 
an  extension  to  complete  the  improvement  as  far  as  the  town 
of  Wilmington,  to  eleven  years.  But  the  forfeiture  had  never 
been  enforced  by  the  State,  and  the  cause  of  forfeiture  being 
the  not  commencing  the  work  within  three  years,  this  act 
was  a  waiver  of  the  forfeiture  as  to  the  entire  franchise. 
The  improvement  as  far  as  the  town  of  Wilmington  is 
spoken  of  because  that  was  the  first  which  was  to  be  made 
by  the  original  act.  We  see  nothing  in  the  language  here 
employed  carrying  the  idea  of  division  of  the  franchise.  At 
the  same  session  another  act  was  passed  to  enable  the 
inhabitants  of  the  towns  of  Wilmington  and  Keed,  an  adja- 
cent town  on  the  river,  to  tax  themselves  in  aid  of  the 
improvement  from  Wilmington  to  the  feeder,  the  money  to 
be  applied,  first,  to  that  improvement ;  second,  to  the  build- 
ing of  a  bridge  across  the  Kankakee  river  at  the  town  of  Wil- 
mington. (Private  Laws,  1851,  p.  232.)  Any  money  these 
towns  might  thus  raise,  it  would  be  very  proper  should  be 
applied  upon  the  particular  part  of  the  work  which  especially 
benefited  them.  In  1857  another  law  giving  the  same  right 
to  the  inhabitants  of  Kankakee  county  was  passed,  but 
nothing  effectual  was  done  under  either  law,  and  in  1859 
they  were  repealed. 

In  1859  the  corporate  name  was  changed  to  the  "Kanka- 
kee Company,"  and  the  company  was  empowered  to  lease 
any  and  all  its  rights  to  improve  the  Kankakee  river,  for  the 
purpose  of  navigation  and  manufacturing,  from  the  head  of 
the  island  at  Wilmington  to  the  Kankakee  feeder,  and  author- 
izing the  lessees  to  levy  and  collect  tolls.  Stress  is  laid 
upon  the  dropping  of  the  name  of  Iroquois  entirely,  and  styl- 
ing the  company  the  "Kankakee  Company, "  as  being  incon- 
sistent with  the  idea  of  an  entire  scheme  for  the  improvement 
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of  the  Kankakee  and  Iroquois  rivers,  and  an  entire  franchise 
for  the  improvement  of  both  these  rivers,  as  first  set  forth  in 
section  1  of  the  original  act.  And  so  the  same  with  respect 
to  the  power  of  leasing,  the  legislature  having  authorized  the 
leasing  of  the  portion  named,  it  is  said  it  could  not  have 
intended  that  the  lessees  who  might  undertake  this  part  of 
the  work  should  be  placed  at  the  risk  of  forfeiture  if  their 
lessors  should  be  guilty  of  any  default  in  respect  to  the 
improvement  of  any  other  portion  of  the  streams.  The 
legislature,  of  course,  would  not  anticipate  any  forfeiture. 
They  would  suppose  the  company  would  do  its  duty,  and 
comply  with  whatever  conditions  they  were  required  to  per- 
form. Lessees  of  the  franchise  in  part  would,  of  course,  take 
as  in  case  of  any  other  conditional  estate,  subject  to  the  con- 
dition, and  with  the  liability  to  forfeiture  for  breach  of  the 
condition,  as  in  any  case  of  a  conditional  estate. 

It  is  dwelt  upon  that  this  was  entirely  a  Wilmington  pro- 
ject, for  the  benefit  of  Wilmington  solely,  and  that  there  was 
no  real  purpose  and  design  to  extend  the  improvement  any 
further  than  Wilmington,  and  that  the  power  to  make  any 
improvement  higher  up  was  merely  put  in  as  it  would  be 
a  desirable  privilege  to  have  in  case  in  the  distant  future  the 
company  might  desire  its  exercise.  This  might  have  been 
the  purpose  of  the  originators  of  the  enterprise,  but  the  State 
was  one  of  the  parties  to  the  contract,  and  its  purpose  and 
object  is  to  be  found  in  the  acts  of  the  legislature,  and  they 
declare  it  to  be,  in  the  original  act,  the  improvement  of  the 
navigation  of  the  Kankakee  and  Iroquois  rivers,  the  first 
improvement,  however,  in  such  navigation  to  be  from  the 
feeder  to  the  town  of  Wilmington.  The  Iroquois  river  seems 
to  have  become  somewhat  subordinated  in  the  scheme  in  its 
not  being  mentioned  so  prominently  as  the  Kankakee  in  the 
subsequent  acts  of  the  legislature,  and  having  been  taken  out 
of  the  name  of  the  company.  We  regard  it  as  one  franchise 
for  the  improvement  of  the  navigation  of  both  rivers,  the 
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most  prominent  feature  of  the  work  being  the  improvement 
from  the  feeder  to  Wilmington,  that  being  required  to  be  first 
made.  All  of  the,  optional  privilege  which  is  claimed,  that 
we  see  in  the  case,  is  in  there  being  no  time  named  for  the 
beginning  or  completion  of  any  other  part  of  the  work  than 
that  completed,  and  so  far  as  there  is  any  express  obligation 
this  might  practically  amount  to  an  option  to  make  any 
other  part  of  the  improvement  or  not. 

The  above  appears  to  be  the  state  of  the  legislation  down 
to  the  act  of  1865,  which  is  the  last  act.  Section  6  of  that 
act,  as  above  recited,  is:  "Said  company  shall  lock  and 
slack-water  said  Kankakee  river  from  Kankakee  City  to  the 
east  line  of  the  State  of  Illinois,  within  eight  years,"  etc. 
This  act  greatly  enlarged  the  franchise  of  the  company,  giv- 
ing to  the  company  largely  increased  powers  and  privileges, 
but  it  was  optional  to  accept  this  amendatory  act  or  not.  It 
might  have  declined  acceptance  of  the  act,  and  then  the  duty 
enjoined  by  this  6th  section  would  not  have  rested  upon  it. 
But  it  did  accept  the  amendment,  and  by  the  acceptance  it 
undertook  to  do  what  this  section  enjoined.  The  requirement 
became  an  express  condition  annexed  to  the  grant  of  the 
franchise  conferred,  which  the  company  must  have  performed 
to  entitle  it  to  a  continuance  of  its  franchise.  The  non- 
compliance with  the  requirement  was  per  se  a  misuser,  and 
a  cause  of  forfeiture  of  the  franchise  as  for  condition  broken. 
The  law  to  this  effect  is  clear  and  well  settled.  London  City 
v.  Vanacre,  1  Lord  Kaymond,  496;  The  People  ex  rel.  v. 
Kingston  and  Middletown  Turnpike  Co.  23  Wend.  193  ;  Thomp- 
son v.  People,  id.  537;  Chesapeake  and  Ohio  Canal  Co.  v. 
Baltimore  and  Ohio  R.  R.  Co.  4  Gill  &  J.  1 ;  The  People,  etc. 
v.  Fishkill  and  Beehnan  Plank  Road  Co.  27  Barb.  445 ;  The 
People  v.  The  Phoenix  Bank,  24  Wend.  431 ;  Attorney  General 
v.  P.  and  R.  R.  R.  Co.  6  Ired.  456 ;  Angell  &  Ames  on  Cor- 
porations, sees.  774,  776 ;  High  on  Extraordinary  Kemedies, 
sec.  651. 
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The  plea  admits  that  the  improvement  from  Kankakee  City 
to  the  east  line  of  the  State  of  Illinois  has  not  been  com- 
menced, and  is  no  longer  in  contemplation  by  the  defendant. 
The  law  is  not  questioned  by  defendant's  counsel  that  the 
non-compliance  with  this  requirement  of  section  4  is  cause 
of  forfeiture,  but  it  is  claimed  to  be  a  condition  which 
respects  only  that  portion  of  the  improvement  between  Kan- 
kakee City  and  the  State  line,  and  that  the  breach  is  ground 
of  forfeiture  of  only  so  much  of  the  franchise  as  relates  to 
that  portion  of  the  improvement,  and  that  that  part  of  the 
franchise  may  be  forfeited,  and  the  company  still  hold  and 
enjoy  the  part  of  the  improvement  which  they  have  com- 
pleted, without  the  franchise,  as  respects  that  part,  being 
affected  by  the  breach  of  the  condition.  It  is  said  that  as 
before  there  was  no  obligation,  but  merely  an  optional  privi- 
lege, to  make  this  improvement  above  Kankakee  City,  it  could 
not  have  been  the  intention  of  the  legislature,  although  the 
terms  of  the  requirement  are  express  and  peremptory,  to 
impose  any  obligation  on  the  company,  as  this  whole  act  of 
1865  is  for  the  benefit  of  the  company,  in  its  aid  and  relief. 
And  so  from  this  deduced  intention  of  the  legislature  it  is 
insisted  that  the  true  construction  of  this  requirement  is,  not 
that  it  imposes  any  obligation  on  the  company,  but  that  it 
only  limits  the  time  for  the  exercise  of  its  optional  privilege 
of  improving  the  navigation  of  the  river  above  Kankakee  City, 
and  failing  to  make  such  improvement  within  the  eight  years 
limited,  the  privilege  to  improve  that  portion  of  the  river  is 
terminated,  and  that  that  is  all  the  effect.  It  is  true  that 
the  provisions  of  the  act  of  1865  are  mainly  beneficial  to  the 
company,  yet  as  such  valuable  additional  rights  and  privi- 
leges are  by  the  act  granted  to  the  company,  it  might  very 
well  consist  with  the  beneficial  scope  of  the  act  that  some- 
thing should  be  exacted  from  the  company  in  return — even 
this  requirement  of  the  4th  section. 
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The  act  of  1865  uses  this  language:  "That  the  said  Kan- 
kakee Company,  the  better  to  enable  them  to  carry  into  effect 
the  purposes  of  the  act  to  which  this  act  is  supplementary, 
may,  at  their  option,  increase  their  capital  stock  to  such  an 
amount  as  may  be  required  to  cover  the  cost  of  constructing 
all  the  works  authorized  by  their  charter,  and  by  the  acts 
amendatory  thereof  and  supplementary  thereto."  At  that 
time  the  improvement  below  Wilmington  had  actually  been 
made,  and  was,  and  had  been  for  about  three  years,  in  actual 
use.  We  see  nothing  in  this  language  employed  favoring 
any  idea  of  divisibility  of  the  franchise,  or  that  the  improve- 
ment below  Wilmington  was  a  separate  and  independent 
work,  but  showing  rather  the  same  purpose  of  unity  and 
entirety  which  we  find  as  manifested  in  the  original  act. 
The  requirement  is  in  terms  the  most  express,  that  the  com- 
pany shall  make  the  improvement  between  Kankakee  City 
and  the  east  line  of  the  State  within  eight  years.  We  think 
it  inadmissible  to  construe  away  such  language  as  not  mean- 
ing what  it  plainly  expresses,  from  the  supposed  intention  of 
the  legislature  not  to  impose  anything  onerous  upon  the 
company. 

We  can  see  here  but  one  entire  franchise  for  the  improve- 
ment of  these  streams,  and  that  this  obligation  to  make  the 
improvement  above  Kankakee  City  was  a  condition  annexed 
to  this  entire  franchise.  And  we  can  not  admit  the  idea,  so 
ably  and  ingeniously  pressed  upon  us,  of  the  divisibility  of  the 
franchise,  that  there  became  a  separate,  independent  fran- 
chise as  to  the  completed  portion  of  the  improvement  below 
Wilmington,  and  a  like  one  as  to  the  portion  of  the  improve- 
ment above  Kankakee  City,  to  which  latter  only  the  condition 
was  annexed,  and  that  it  was  the  franchise  as  to  this  last 
named  portion  of  the  improvement  only  which  was  forfeitable 
for  breach  of  the  condition.  We  think  the  non-compliance 
with  the  requirement  in  question  was  cause  of  forfeiture  of 
the  entire  franchise.     An  abuse  in  a  particular  department 
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of  an  entire  franchise  is  cause  of  forfeiture  of  the  whole  fran- 
chise.    Angell  &  Ames  on  Corp.  sec.  776. 

The  hardship  upon  the  company  of  enforcing  a  forfeiture 
is  urged  as  a  reason  against  applying  this  remedy.  This  is 
the  common  argument  addressed  to  courts  in  these  cases, 
and  the  answer  they  make  is,  that  the  appeal  is  made  to  the 
wrong  forum, — that  this  is  a  question  for  the  legislature  that 
prescribed  the  requirements  of  the  charter.  The  courts  have 
no  dispensing  power ;  that  the  only  questions  for  a  court  in 
such  cases  are,  is  the  act  required,  and  has  it  been  performed. 
Yielding  to  such  considerations  of  hardships  would  be  a  doing 
away  with  the  established  legal  remedy  of  forfeiture  for  the 
breach  of  conditions  annexed  to  estates.  Inconvenience  is 
the  necessary  result  of  the  application  of  such  a  remedy.  It 
is  held  to  be  most  important  to  the  public  interest  that  the 
grantees  of  public  franchises  should  be  held  to  a  faithful 
performance  of  the  obligations  which  they  assume,  and  to 
secure  this,  courts  must  administer  the  prescribed  remedy  in 
case  of  failure. 

Lastly,  the  court  is  invoked  to  exercise  its  discretionary 
power  under  the  statute,  and  only  assess  a  fine,  the  statute 
providing  that  instead  of  judgment  of  ouster  from  a  franchise 
for  an  abuse  thereof,  unless  the  court  is  of  the  opinion  that 
the  public  good  demands  such  judgment,  a  fine  may  be 
assessed  instead.  Had  there  been  but  the  omission  of  some 
duty  of  minor  importance,  the  alternative  of  a  fine  might 
properly  be  considered ;  but  the  non-performance  here  is  of 
a  thing  which  is  of  the  essence  of  the  contract, — it  goes  to  the 
object  of  the  incorporation,  not  doing  the  very  thing  the  per- 
formance of  which  was  the  purpose  and  object  for  which  the 
company  was  instituted.  It  is  failure  by  the  corporation  to 
act  up  to  the  end  of  its  creation.  The  demand  of  public 
good  is  nothing  less  than  that  there  should  be  a  resumption 
by  the  State  of  the  corporate  franchise  of  which  there  has 
been  such  misuser, — that  the  company  should  be  made  to  give 
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way,  so  as  to  afford  opportunity,  through  some  other  instru- 
mentality, for  the  accomplishment  of  this  work  of  public 
advantage,  the  improvement  of  the  navigation  of  these  two 
rivers,  or  at  least  of  the  Kankakee,  to  the  Indiana  State  line. 

It  is  suggested  that  if  the  State  should  take  into  its  hands 
the  portion  of  the  work  which  has  been  completed  it  would 
fall  into  decay  and  ruin,  from  inability  of  the  State  to  make 
repairs  and  keep  it  up,  because  of  the  provision  of  the  con- 
stitution of  1870,  that  "the  General  Assembly  shall  never 
loan  the  credit  of  the  State,  or  make  appropriations  from  the 
treasury  thereof,  in  aid  of  railroads  or  canals."  We  do  not 
understand  that  this  provision  would  apply.  It  does  not 
respect  rivers, — and  we  do  not  consider  that  a  river  becomes 
a  canal  from  having  its  navigation  improved  by  artificial 
means. 

It  is  urged,  finally,  that  the  information  is  defective  in  not 
setting  out  the  causes  of  forfeiture,  and  that  the  demurrer 
should  be  carried  back  and  sustained  to  the  information. 
The  information  in  this  respect  appears  to  conform  to  the 
precedents.  An  information  in  the  nature  of  a  quo  warranto 
against  a  corporation,  for  a  forfeiture  of  its  franchises,  may 
charge  it  generally  with  usurpation,  and  on  defendant's  set- 
ting forth  the  act  of  incorporation,  and  justifying  under  it, 
the  Attorney  General  may  reply  the  cause  of  forfeiture  gen- 
erally. The  People  v.  Bank  of  Niagara,  6  Cow.  196.  The 
plea  here  admits  the  facts  which  are  relied  upon  as  causes 
of  forfeiture,  thus  dispensing  with  the  necessity  of  a  replica- 
tion showing  them,  and  presenting  upon  demurrer  to  the 
pleas  the  whole  merits  of  the  case. 

Being  of  opinion  the  demurrer  to  the  plea  should  have  been 
sustained,  the  judgment  of  the  circuit  court  is  reversed  and 
the  cause  remanded. 

Judgment  reversed. 
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The  Chicago,  Buelington  and  Quincy  Bailroad  Company 

v, 
Thomas  L.  Johnson,  Admr. 

Filed  at  Ottawa  June  21,  1882. 

1.  Negligence — notice  to  defendant  of  impending  danger.  In  an 
action  to  recover  damages  for  a  personal  injury  resulting  from  the  alleged 
negligence  of  the  defendant,  the  plaintiff  having  himself  contributed  to  such 
result  by  negligence  on  his  part,  by  placing  himself  in  a  situation  of  danger, 
if  the  question  arises  as  to  the  measure  of  care  it  was  the  duty  of  the  defend- 
ant to  have  observed  in  case  it  was  in  his  power  to  have  avoided  the  conse- 
quences of  the  plaintiff's  negligence,  then  in  order  to  charge  the  defendant  it 
must  be  shown  he  had  knowledge  of  the  peril  in  which  the  plaintiff  had 
placed  himself,  or  the  equivalent  of  such  knowledge,  at  least  long  enough 
before  the  injury  inflicted,  to  have  enabled  him  to  form  an  intelligent  opinion 
as  to  how  the  injury  might  be  avoided,  and  to  apply  the  means. 

2.  Same — contributory  and  comparative  negligence.  To  authorize  the 
plaintiff  to  recover  on  the  ground  of  the  mere  negligence,  as  distinguished 
from  the  willful  tort,  of  the  defendant,  it  must  appear  that  the  party  injured 
exercised  ordinary  care,  such  as  a  reasonably  prudent  person  will  always 
adopt  for  the  security  of  his  person  or  property,  to  avoid  the  injury  com- 
plained of.  In  the  absence  of  ordinary  care  on  the  part  of  the  plaintiff,  in 
such  case,  there  is  no  right  of  action,  and  can  be  no  recovery. 

3.  In  applying  the  rule  that  the  plaintiff  may  recover  in  an  action  for 
negligence,  notwithstanding  he  has  been  guilty  of  contributive  negligence, 
where  his  negligence  is  but  slight  and  that  of  the  defendant  gross  in  com- 
parison with  each  other,  it  must  be  understood  the  terms  "slight  negligence" 
and  "gross  negligence"  are  used  in  their  legal  sense,  as  defined  by  common 
law  judges  and  text  writers,  and  as  expressing  the  extremes  of  negligence,  of 
which  there  are  no  degrees.  In  giving  the  definitions  of  the  degrees  of  neg- 
ligence, the  word  "diligence,"  as  used  in  that  connection,  is  synonymous  with 
"care."  So  it  is  said,  gross  negligence  is  the  want  of  slight  diligence.  Slight 
negligence  is  the.  want  of  great  diligence,  and  intermediate  there  is  ordinary 
negligence,  which  is  defined  to  be  "the  want  of  ordinary  diligence." 

4.  In  applying  the  measure  of  slight  and  gross  negligence,  however,  to  the 
acts  of  the  respective  parties  charged  to  have  been  negligent,  it  is,  of  course, 
to  be  considered  that  the  term  "negligence"  is,  itself,  relative,  and  its  appli- 
cation must  depend  on  the  situation  of  the  parties,  and  the  degree  of  care 
and  vigilance  which  the  circumstances  reasonably  impose.  So  that  in  each 
case,  where  there  has  been  contributory  negligence  on  the  part  of  the  plaintiff, 
and  he  seeks  still  to  recover  under  the  rule  in  respect  to  comparative  negli- 
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gence,  the  question  will  relate  to  the  measure  of  care,  under  the  circumstances 
shown  by  the  evidence  to  have  existed,  imposed  upon  the  parties  respectively. 

5.  In  this  case,  where  the  plaintiff  sought  to  recover  for  the  death  of 
his  intestate,  caused  by  the  alleged  negligence  of  the  defendant  railroad 
company  in  the  running  and  management  of  a  locomotive  and  train  of  cars 
on  its  road,  the  evidence  tending  to  show  contributory  negligence  on  the  part 
of  the  person  killed,  the  trial  court,  in  undertaking  to  lay  down  the  rule  of 
comparative  negligence,  instructed  the  jury,  at  the  instance  of  the  plaintiff, 
that  although  it  should  appear  that  the  plaintiff's  intestate  was  not  exercising 
ordinary  care,  yet  the  plaintiff  might  recover  if  the  negligence  of  his  intestate 
was  slight  and  that  of  defendant  was  gross  in  comparison  with  each  other. 
It  was  held,  the  rule  was  not  correctly  stated,  as  it  can  not  legally  be  true 
that  where  the  person  injured  fails  to  exercise  ordinary  care,  and  the  defend- 
ant is  guilty  of  negligence  only,  the  negligence  of  the  person  injured  is  slight 
and  that  of  the  defendant  gross  in  comparison  with  each  other. 

6.  •  Evidence — opinions  of  witnesses — as  to  speed  of  railway  train.  In 
an  action  for  personal  injury  from  being  run  over  by  a  railway  train,  where 
the  question  of  the  speed  of  the  train  is  involved,  opinions  of  witnesses  may 
be  received  as  to  that  fact. 

7.  Same — as  to  pecuniary  circumstances  of  parties.  In  a  suit  to  recover 
damages  for  the  death  of  a  person  caused  by  the  alleged  negligence  of  the 
defendant,  it  is  technically  erroneous  to  admit  evidence  that  the  family  of  the 
deceased  were  entirely  dependent  on  his  labor  for  support,  though  in  the  par- 
ticular case  the  admission  of  such  evidence  was  not  considered  as  doing  any 
harm. 

8.  Instkuction — attempting  to  connect  discordant  propositions.  The 
blending  of  separate  and  distinct  legal  propositions  in  the  same  sentence  or 
paragraph  in  an  instruction,  usually  causes  error,  in  that  it  tends  to  confuse 
and  mislead,  and  should  be  avoided. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Kendall  county;  the  Hon.  Charles  Kellum,  Judge,  pre- 
siding. 

This  suit  was  instituted  in  the  circuit  court  by  Thomas  L. 
Johnson,  as  administrator  of  Christian  L.  Johnson,  deceased, 
against  the  railroad  company,  to  recover  damages  for  the 
death  of  the  plaintiff's  intestate,  occasioned,  as  is  alleged, 
by  the  negligence  of  the  company  in  the  management  and 
running  of  a  locomotive  and  train  of  cars.  Upon  a  trial  the 
33—103  III. 
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plaintiff  recovered  a  judgment  for  the  sum  of  $1500,  from 
which  the  defendant  appealed  to  the  Appellate  Court  for  the 
Second  District,  where  the  judgment  was  affirmed.  The 
railroad  company  thereupon  appealed  to  this  court-  The 
principal  question  presented  in  the  case  arises  upon  certain 
instructions  given  at  the  instance  of  the  plaintiff,  relating  to 
the  measure  of  care,  under  the  circumstances  shown  by  the 
evidence  to  have  existed,  imposed  upon  the  respective  parties. 
The  defendant  company  also  objected  that  the  trial  court 
permitted  witnesses  to  give  their  opinions  as  to  the  rate  of 
speed  at  which  the  train  was  running  when  the  accident 
occurred,  and  that  the  widow  of  the  deceased  was  allowed  to 
testify  that  she  and  a  minor  child  were  entirely  dependent 
on  his  labor  for  their  support. 

Mr.  Charles  "Wheaton,  for  the  appellant : 

To  warrant  a  recovery,  the  party  injured  must  have  exer- 
cised ordinary  care,  or  the  injury  must  have  been  wantonly 
inflicted.  Chicago  and  Northwestern  R.  R.  Co.  v.  Sweeney, 
52  111.  325 ;  Chicago  and  Alton  R.  R.  Co.  v.  Gretzner,  46  id. 
74 ;  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Van  Patten, 
64  id.  510;  Illinois  Central  R.  R.  Co.  v.  Green,  81  id.  19; 
Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Lee,  68  id.  576 ; 
Illinois  Central  R.  R.  Co.  v.  Hetherington,  83  id.  510 ;  Chi- 
cago, Burlington  and  Quincy  R.  R.  Co.  v.  Colwell,  3  Bradw. 
548 ;  Lake  Shore  and  Michigan  Southern  R.  R.  Co.  v.  Berlink, 
2  id.  427 ;  Town  of  Earlville  v.  Carter,  2  id.  34. 

The  running  of  a  train  at  a  rate  of  speed  prohibited  by 
ordinance,  raises  no  presumption  the  injury  was  willful  or 
wanton.  Illinois  Central  R.  R.  Co.  v.  Hetherington,  83  111. 
510 ;  Artz  v.  Chicago,  Rock  Island  and  Pacific  R.  R.  Co.  34 
Iowa,  153;  Railroad  Co.  v.  Hunton,  33  Ind.  335;  Railroad 
Co.  v.  Houston,  5  Otto,  697. 

Nor  does  the  omission  to  ring  the  bell  or  sound  the  whistle 
raise   such  presumption.      Chicago,   Burlington  and   Quincy 
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R.  R.  Co.  v.  Lee,  68  111.  576 ;  Chieago,  Rock  Island  and  Pacific 
R.  R.  Co.  v.  McKcan,  40  id.  218. 

The  witnesses  who  were  allowed  to  testify  to  the  speed  of 
the  train  were  not  shown  to  have  been  competent  to  give  an 
opinion.  A  witness  must  have  some  knowledge  of  that  con- 
cerning which  he  gives  an  opinion.  Cooper  v.  Randall  et  al. 
59  111.  317;  Chicago  and  Northwestern  R.  R.  Co.  v.  Ingersoll 
et  al.  65  id.  399. 

And  it  must  be  shown  that  he  was  competent  to  give  an 
opinion.  Chicago  and  Alton  R.  R.  Co.  v.  Springfield  and 
Northwestern  R.  R.  Co.  67  111.  142. 

The  instructions  given  for  the  plaintiff  do  not  state  the  law 
of  comparative  negligence  correctly,  and  were  calculated  to 
mislead.  The  fact  that  proper  instructions  were  given  for 
the  defendant  will  not  cure  the  error  in  those  given  for  the 
plaintiff.  Camp  Point  Manufacturing  Co.  v.  Ballon,  71  111. 
417;  Ottawa,  Oswego  and  Fox  River  Valley  R.  R.  Co.  v. 
McMath,  4  Bradw.  356 ;  Morris  v.  Gleason,  1  id.  510. 

The  court  erred  in  admitting  evidence  that  the  widow  and 
minor  child  of  the  deceased  were  entirely  dependent  upon  his 
labor  for  their  support.  Chicago,  Rock  Island  and  Pacific 
R.  R.  Co.  v.  Henry,  7  Bradw.  322;  Eagle  Packet  Co.  v. 
Defries,  94  111.  598. 

Mr.  A.  C.  Little,  and  Mr.  Bandall  Cassem,  for  the  appellee  : 
The  defendant  was  guilty  of  gross  negligence  in  running 
its  train  at  a  rate  of  speed  prohibited  by  ordinance,  and  dan- 
gerous to  the  public  safety,  at  the  time  and  place  when  it 
killed  the  plaintiff's  intestate.  Chicago  and  Alton  R.  R.  Co. 
v.  Gregory,  58  111.  256;  Chicago  and  Alton  R.  R.  Co.  v. 
Beacher,  84  id.  483 ;  Toledo,  Peoria  and  Warsaw  R.  R.  Co.  v. 
Deacon,  63  id.  91 ;  Wabash  Ry.  Co.  v.  Henks,  91  id.  412. 

Any  person  of  ordinary  knowledge  may  testify  to  his  judg- 
ment of  the  speed  of  a  train  or  vehicle.     That  is  not  a  ques- 
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tion  for  experts.  Salter  v.  Utica  and  Black  River  R.  R.  Co.  59 
N.  Y.  631 ;   Detroit  R.  R.  Co.  v.  Van  Steinberg,  17  Mich.  99. 

Facts  discernible  by  judgment  or  estimate,  but  not  requir- 
ing special  knowledge  or  skill,  are  not  regarded  as  matters  of 
opinion.     Abbott's  Trial  Evidence,  587. 

Irrespective  of  any  ordinance,  it  is  the  duty  of  a  railroad 
company  to  run  its  trains,  while  in  a  city  or  village,  with 
reference  to  public  safety,  and  at  such  a  speed  as  to  have 
them  under  control  to  avoid  injury,  and  a  failure  to  do  so  is 
gross  negligence.  Wabash  Ry.  Co.  v.  Henks,  91  111.  412 ; 
Chicago  and  Alton  R.  R.  Co.  v.  Engle,  84  id.  399. 

Counsel  reviewed  the  evidence  to  show  that  plaintiff's 
intestate  was  not  guilty  of  negligence  under  the  circum- 
stances, or  that  it  was  slight,  if  any,  but  contended  that 
whether  or  not  he  was,  was  a  question  of  fact  for  the  jury, 
citing  Grayner  v.  Old  Colony  and  Newport  Ry.  Co.  100  Mass. 
208 ;  Indianapolis  and  St.  Louis  Ry.  Co.  v.  Evans,  86  111.  63 ; 
Chicago  and  Alton  R.  R.  Co.  v.  Pennell,  94  id.  .448. 

The  jury  having  found  on  that  question  in  favor  of  plain- 
tiff, this  court  should  not  disturb  the  finding.  Illinois  Central 
R.  R.  Co.  v.  Benton,  69  111.  174. 

No  objection  was  taken  on  the  trial  as  to  the  evidence  of 
the  pecuniary  circumstances  of  the  widow  and  child  of  the 
intestate,  and  it  can  not  be  urged  in  this  court.  Littech  v. 
Mitchell,  73  111.  603;  Wickencamp  v.  Mitchell,  77  id.  92; 
Gillespie  v.  Smith,  29  id.  473. 

It  was  competent  and  proper  to  show  how  much  plaintiff's 
intestate  earned,  and  that  he  left  a  wife  and  minor  child  who 
shared  his  income.  Chicago  and  Northwestern  R.  R.  Co.  v. 
Moranda,  Admx.  93  111.  302. 

The  injured  party  guilty  of  want  of  ordinary  care  may  still 
recover  if  the  carelessness  has  been  gross  and  his  slight  in 
comparison  therewith.  Chicago  and  Northwestern  Ry.  Co.  v. 
Clark,  70  111.  276 ;  East  St.  Louis  Packing  and  Provision  Co. 
v.  Hightower,   92  id.  139;    Chicago,  Burlington   and   Quincy 
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R.  R.  Co.  v.  Howard,  90  id.  425  ;  Village  of  Kewanee  v.  Depew, 
80  id.  119 ;  Jacksonville  and  St.  Louis  R.  R.  Co.  v.  Grabble,  88 
id.  242 ;  Chicago  and  Northwestern  Ry.  Co.  v.  Dimick,  96  id.  42. 

The  jury  are  the  judges  of  the  relative  carelessness.  8 
Bradw.  135. 

To  instruct  the  jury  that  if  the  plaintiff  failed  to  exercise 
ordinary  care  he  was  guilty  of  gross  negligence,  and  that  if 
injured  for  want  of  ordinary  care,  etc.,  no  action  will  lie, 
unless  defendants  wantonly  or  willfully,  etc.,  is  unsound  law. 
Stratton  v.  Central  City  Horse  Ry.  Co.  96  111.  25. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  declaration  contains  two  counts.  In  the  first  the  alle- 
gation is  general  that  the  defendant  negligently  drove  and 
managed  its  locomotive,  etc.  In  the  second  the  negligence 
alleged  is  in  driving  its  engine,  etc.,  at  a  rate  of  speed  pro- 
hibited by  an  ordinance  of  the  town  of  Piano. 

At  the  time  he  received  the  fatal  injury,  plaintiff's  intes- 
tate was  in  the  employ  of  a  firm  engaged  in  the  manufacture 
of  the  "Marsh  Harvester,"  at  the  shops  of  the  company  of 
that  name,  at  Piano.  For  the  convenience  of  those  in  charge 
of  these  shops,  a  switch  had  been  laid  on  the  grounds  of  the 
Marsh  Harvester  Company,  connecting  with  defendant's  main 
track,  which  was  used  by  those  in  charge  of  the  shops  for 
unloading  materials  shipped  to  the  shops,  and  for  loading 
machines  to  be  shipped  from  the  shops.  In  one  of  the  build- 
ings used  for  shops  was  a  saw  room,  the  door  of  which 
opened  towards  this  switch,  and  within  ten  or  twelve  feet  of 
it.  It  was  the  duty  of  plaintiff's  intestate,  in  conjunction 
with  several  others,  to  take  lumber  out  of  the  saw  room  by 
that  door  and  across  the  track  to  another  part  of  the  grounds 
of  the  "Harvester"  Company.  While  thus  occupied,  and  as 
he  was  passing  over  this  switch  with  a  load  of  lumber  on  his 
shoulder,  one  of  the  defendant's  trains,  which  was  being 
backed  along  the  side-track,  struck  and  instantly  killed  him. 
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The  evidence  tended  to  show  that  the  defendant  did  the 
switching  for  the  shops  twice  a  day,  at  fixed  regular  hours, 
which  were  generally  known  to  the  employes  in  and  about  the 
shops ;  that  the  plaintiff's  intestate  had  been  engaged  in  the 
performance  of  the  duties  that  he  then  was  performing,  for 
several  months ;  that  others  saw  the  approaching  train  and 
gave  him  warning,  and  that,  by  looking  in  the  proper  direc- 
tion, the  train  could  have  been  observed  in  time  to  have 
avoided  the  injury.  As  to  the  weight  of  this  evidence,  it  is 
not  our  province  to  express  any  opinion.  It  is  sufficient  to 
state  there  was  evidence  of  this  tendency  before  the  jury. 
There  was  also  a  conflict  in  the  evidence  as  to  the  rate  of 
speed  at  which  the  train  was  moving, — some  evidence  tend- 
ing to  show  that  it  was  less  than  that  allowed  by  the  ordi- 
nance of  the  town  of  Piano,  and  some  tending  to  show  that 
it  was  greater. 

Among  other  instructions  given  by  the  court  at  the  instance 
of  the  plaintiff,  were  the  following : 

'"1.  The  jury  are  instructed  that  the  fact  that  a  munici- 
pal corporation  by  ordinance  prohibits  the  running  of  engines, 
locomotives  and  railway  trains  at  a  certain  rate  of  speed,  as, 
per  example,  six  miles  an  hour,  through  its  corporate  terri- 
tory, does  not  warrant  or  license  the  running  of  such  trains 
at  such  rate  of  speed.  It  is  the  duty  of  those  having  the 
management  and  control  of  such  engines,  locomotives  and 
trains,  to  conform  the  rate  of  speed  to  the  safety  of  the  pub- 
lic at  all  places  where  such  a  rate  of  speed  would  probably 
cause  the  death  of  individuals  or  endanger  their  personal 
safety.  If,  therefore,  the  jury  believe,  from  all  the  evidence 
in  this  cause,  that  the  defendant  at  the  time,  and  on  the  said 
side-track  where  said  Johnson  was  killed, — if  the  proof  shows 
that  Johnson  was  killed  on  the  side-track  in  question, — was 
running  its  said  train  of  cars  and  locomotive  at  a  rate  of 
speed  dangerous  to  the  personal  safety  of  those  whose  right 
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and  privilege  it  was  to  cross  said  side-track,  and  that  by 
reason  of  such  dangerous  rate  of  speed  of  said  locomotive 
engine  and  cars,  plaintiff's  intestate,  who  was  in  the  exercise 
of  reasonable  prudence  and  care,  was  struck,  run  over  and 
killed  by  said  defendant,  the  verdict  should  be  for  plaintiff, 
and  the  jury  should  so  find.  But  if  the  jury  believe  from  the 
evidence  that  Johnson  did  not  exercise  ordinary  care,  yet  that 
Johnson's  negligence  was  slight  and  that  the  negligence  of 
the  defendant  was  gross  in  comparison  with  each  other,  then 
the  plaintiff  must  recover,  and  the  verdict  must  be  for  the 
plaintiff. 

"2.  The  court  instructs  the  jury  that  railroad  companies 
in  cities  and  thoroughfares  where  there  are  many  persons 
frequently  passing  over  their  tracks,  are  under  legal  obliga- 
tions to  regard  the  safety  of  such  persons,  and  must  conduct 
their  trains  and  regulate  their  speed  with  reference  to  the 
safety  of  the  public  at  such  places,  or  be  liable  for  damages 
resulting  from  such  negligence  or  willfulness.  If,  therefore, 
the. jury  believe,  from  all  the  evidence  in  this  cause,  that  the 
said  Christian  L.  Johnson  was  killed  by^  said  defendant,  its 
agents  or  employes,  without  negligence  on  his  part,  by  reason 
of  the  rapid  and  unlawful  running  of  one  of  its  trains,  as  in 
plaintiff's  declaration  charged,  the  verdict  should  be  for 
plaintiff.  But  if,  from  all  the  evidence,  it  should  appear 
that  Johnson  was  not  exercising  ordinary  care,  yet  the  plain- 
tiff may  recover  if  Johnson's  negligence  was  slight  and  that 
of  defendant  was  gross  in  comparison  with  each  other,  and 
the  verdict  must  be  for  plaintiff. 

"3.  The  jury  are  instructed  that  if  they  believe,  from  all 
the  evidence  in  this  cause,  that  at  the  time  of  the  alleged 
killing  of  the  said  Christian  L.  Johnson,  the  said  killing 
took  place  at  and  within  the  corporate  limits  of  the  town  of 
Piano,  in  the  county  of  Kendall,  and  State  of  Illinois,  and 
that  at  said  time  there  was  in  force  a  valid  ordinance  in  said 
incorporated  town,  prohibiting  the  running  in  the  corporate 
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limits  of  said  town  at  a  greater  rate  of  speed  than  six  miles 
per  hour,  locomotives,  engines  and  freight  trains,  and  if  the 
jury  further  believe,  from  all  the  evidence  in  this  cause,  that 
at  said  time  and  place  the  defendant  was  running  one  of  its 
engines,  with  cars  attached,  at  a  greater  rate  of  speed'  than 
was  permitted  by  said  ordinance,  and  that  by  reason  of  such 
unlawful  rate  of  speed,  if  such  speed  is  shown  by  the  proof, 
the  said  Johnson,  without  fault  or  negligence  on  his  part, 
was  killed,  the  verdict  of  the  jury  should  be  for  the  plaintiff. 
But  if,  from  all  the  evidence  in  this  cause,  it  appears  the 
plaintiff's  intestate,  Johnson,  was  not  exercising  ordinary 
care,  yet  the  plaintiff  may  recover,  provided  the  jury  believe 
that  Johnson's  negligence  was  slight  and  the  negligence  of 
the  defendant  gross  in  comparison  with  each  other,  then  the 
verdict  must  be  for  plaintiff." 

No  question  arises  under  these  instructions  with  regard 
to  the  measure  of  care  it  would  have  been  the  duty  of  the 
defendant  to  have  observed,  if  it  had  been  within  the  power 
of  the  defendant  to  have  avoided  the  consequences  of  the 
negligence  of  the  plaintiff's  intestate.  Such  a  question  would 
have  required  proof  of  knowledge  in  those  in  charge  of 
defendant's  train,  of  the  peril  in  which  plaintiff's  intestate 
had  placed  himself,  at  least  long  enough  before  the  injury 
inflicted  to  have  enabled  them  to  have  formed  an  intelligent 
opinion  as  to  how  the  injury  might  be  avoided,  and  apply 
the  means,  or  the  equivalent  of  such  knowledge — of  which 
there  is  no  pretense  in  this  case;  and  it  would,  obviously, 
involve  legal  principles  not  necessary  to  be  now  discussed. 
But  the  question  here  relates  simply  to  the  doctrine  of  com- 
parative negligence  in  a  case  wherein  the  injured  party  was 
a  cooperative  cause  of  the  injury, — in  other  words,  where  his 
acts  directly  contributed,  in  conjunction  with  the  acts  of  the 
defendant,  to  the  injury. 

The  doctrine  has  been  announced,  and  often  reiterated  in 
this  court,  that  in  order  to  authorize  the  plaintiff  to  recover 
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on  the  ground  of  the  mere  negligence,  as  distinguished  from 
the  willful  tort,  of  the  defendant,  it  must  appear  that  the 
party  injured  exercised  ordinary  care,  such  as  a  reasonably 
prudent  person  will  always  adopt  for  the  security  of  his  per- 
son or  property,  to  avoid  the  injury  complained  of.  In  the 
Jacobs  case,  20  111.  488,  where  the  doctrine  of  comparative 
negligence  was  first  announced,  one  of  the  rulings  is:  "To 
maintain  an  action  for  negligence  there  must  be  fault  on  the 
part  of  the  defendant,  and  no  want  of  ordinary  care  on  the 
part  of  the  plaintiff."  And  so  it  was  ruled  in  Chicago,  Bur- 
lington and  Quincy  R.  R.  Co.  v.  Hazzard,  26  111.  373 ;  Chi- 
cago, Burlington  and  Quincy  R.  R.  Co.  v.  Deivey,  Admx.  id. 
255;  Rlinois  Central  R.  R.  Co.  v.  Simmons,  38  id.  242;  Chi- 
cago and  Alton  R.  R.  Co.  v.  Gretzner,  46  id.  76 ;  Chicago  and 
Northivestem  R.  R.  Co.  v.  Siveeney,  52  id.  325 ;  Chicago, 
Burlington  and  Quincy  R.  R.  Co.  v.  Damerell  et  al.  81  id.  450 ; 
Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Lee,  68  id.  580. 
In  the  case  last  cited  it  was  said,  after  stating  the  rule  of 
comparative  negligence :  "It  is  an  essential  element  to  the 
right  of  action  in  all  cases,  the  plaintiff,  or  party  injured, 
must  himself  exercise  ordinary  care,  such  as  a  reasonably 
prudent  person  will  always  adopt  for  the  security  of  his  per- 
son or  property.  There  are  and  there  can  be  no  degrees  of 
gross  negligence.  The  cases  all  go  to  the  length  of  holding, 
where  a  party  has  been  injured  for  the  want  of  ordinary  care, 
no  action  will  lie  unless  the  injury  is  willfully  inflicted." 
See,  also,  St.  Louis,  Alton  and  Terre  Haute  R.  R.  Co.  v. 
Manly,  58  111.  300. 

These  instructions,  it  is  to  be  borne  in  mind,  relate  to  the 
law  of  negligence,  which,  according  to  the  generally  approved 
definition  of  Aldeeson,  B.,  in  Blyth  v*  Burningham  Water 
Works  Co.  11  Exch.  784,  "is  the  omission  to  do  something 
which  a  reasonable  man,  guided  upon  those  ordinary  consid- 
erations which  ordinarily  regulate  the  conduct  of  human 
affairs,  would  do,  or  doing  something  which  a  prudent  and 
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reasonable  man  would  not  do."  See  Railroad  Co.  v.  Jones, 
95  U.  S.  (5  Otto,)  439.  Or,  according  to  the  more  terse 
definition  of  this  court  in  Great  Western  R.  R.  Co.  v.  Hawortk 
et  al.  39  111.  353 :  "The  opposite  of  care  and  prudence — the 
omission  to  use  the  means  reasonably  necessary  to  avoid 
injury  to  others."  "When  there  is  a  particular  intention  to 
injure,  or  a  degree  of  willful  and  wanton  recklessness  which 
authorizes  the  presumption  of  an  intention  to  injure  generally, 
the  act  ceases  to  be  merely  negligent,  and  becomes  one  of 
violence  or  fraud.  "In  negligence  there  is  no  purpose  to 
do  a  wrongful  act,  or  to  omit  the  performance  of  a  duty. " 
Gardner  v.  Heartt,  3  Denio,  236.  "Negligence,  even  when 
gross,  is  but  an  omission  of  duty.  It  is  not  designed  and 
intentional  mischief,  although  it  may  be  cogent  evidence  of 
such  an  act."  Towanda  R.  R.  Co.  v.  Manger,  5  Denio,  267. 
See,  also,  Wharton  on  Negligence,  sees.  1,  2,  3. 

In  holding  the  plaintiff  may  recover  in  an  action  for  neg- 
ligence, notwithstanding  he  has  been  guilty  of  contributive 
negligence,  where  his  negligence  is  but  slight  and  that  of  the 
defendant  gross  in  comparison  with  each  other,  it  must,  of 
course,  be  understood  the  terms  "slight  negligence"  and 
"gross  negligence"  are  used  in  their  legal  sense,  as  defined 
by  common  law  judges  and  text  writers,  for  otherwise  the 
terms  would  convey  no  idea  of  a  definite  legal  rule.  As 
defined  by  those  judges  and  writers,  these  terms  express  the 
extremes  of  negligence.  Beyond  gross  and  slight  there  are 
no  degrees  of  negligence.  "Gross  gross,"  "grosser  gross," 
and  "grossest  gross,"  and  "slight  slight, "  "slighter  slight, " 
and  "slightest  slight,"  are  absurd,  and,  in  a  legal  sense, 
impossible  terms.  What  is  less  than  slight  negligence  the 
law  takes  no  cognizance  of  as  a  ground  of  action,  and  beyond 
gross  negligence  the  law,  while  recognizing  there  may  be 
liability  for  a  trespass  because  of  a  particular  intention  to 
do  wrong,  or  of  a  degree  of  willful  and  wanton  recklessness 
which  authorizes  the  presumption  of  a  general  intention  to 
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do  wrong,  recognizes  no  degree  of  negligence.  The  definition 
of  gross  negligence  itself  proves  that  it  is  not  intended  to  be 
the  subject  of  comparison.  It  is,  "the  want  of  slight  dili- 
gence." Slight  negligence  is,  "the  want  of  great  diligence," 
and  intermediate  there  is  ordinary  negligence,  which  is 
defined  to  be  "the  want  of  ordinary  diligence."  Story  on 
Bailments,  sec.  17;  Shearman  &  Redfield  on  Negligence, 
(2d  ed.)  sees.  16,  IT ;  Cooley  on  Torts,  631 ;  Central  Military 
Tract  R.  R.  Co.  v.  Rockafellow,  17  111.  541. 

In  applying  the  measure  of  slight  and  gross  negligence  to 
the  acts  of  the  respective  parties  charged  to  have  been  negli- 
gent, it  is,  of  course,  always  to  be  held  in  remembrance  that 
the  term  "negligence"  is,  itself,  relative,  "and  its  application 
depends  on  the  situation  of  the  parties,  and  the  degree  of 
care  and  vigilance  which  the  circumstances  reasonably 
impose."  (Cooley  on  Torts,  630.)  The  question,  therefore, 
in  the  present  instance,  related  to  the  measure  of  care,  under 
the  circumstances  shown  by  the  evidence  to  have  existed, 
imposed  upon  the  respective  parties.  It  was  to  that  measure 
of  care  that  these  instructions  related,  and  if  they  had  related 
to  any  other,  they  would,  for  that  cause  alone,  have  been 
erroneous. 

The  word  "diligence,"  as  used  in  the  definitions  of  the 
degrees  of  negligence  to  which  we  have  referred,  is  synony- 
mous with  "care."  This  is  shown  by  the  text  in  Story, 
immediately  following  the  definitions  quoted.  It  is  there 
said :  "For  he  who  is  only  less  diligent  than  very  careful 
men,  can  not  be  said  to  be  more  than  slightly  inattentive ; 
he  who  omits  ordinary  care,  is  a  little  more  negligent  than 
men  ordinarily  are ;  and  he  who  omits  even  slight  diligence, 
fails  in  the  lowest  degree  of  prudence,  and  is  deemed  grossly 
negligent."  It  can  not,  then,  legally  be  true,  that  where  the 
plaintiff  fails  to  exercise  ordinary  care,  and  the  defendant  is 
guilty  of  negligence  only,  the  plaintiff's  negligence  is  slight  and 
that  of  the  defendant  gross  in  comparison  with  each  other. 
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We  have  seen,  and  we  repeat,  the  measure  is  to  be  applied 
with  reference  to  the  rights,  duties  and  obligations  of  the 
respective  parties,  under  the  peculiar  circumstances  in  evi- 
dence. Whether,  therefore,  the  plaintiff's  intestate  failed  to 
exercise  ordinary  care,  is  to  be  determined — and  there  can  be 
no  presumption  under  these  instructions  otherwise  —  with 
reference  to  his  rights,  duties  and  obligations,  and  the  rights, 
duties  and  obligations  of  the  defendant,  under  the  peculiar 
circumstances  here  in  evidence.  Being  thus  determined  that 
he  has  failed  to  exercise  ordinary  care,  the  legal  conclusion 
is,  he  is  guilty  of  ordinary  negligence.  The  utmost  degree  of 
negligence,  merely, — and  it  is  of  this  only,  and  not  of  trespass 
or  other  wrongs,  that  the  instructions  speak, — of  which  the 
defendant  can  be  guilty,  is  gross  negligence.  The  plaintiff's 
negligence,  then,  by  the  very  terms  employed,  is  ordinary,  and 
that  of  the  defendant  gross,  in  comparison  with  each  other. 
The  language  employed,  in  effect,  says,  although,  as  to  this 
particular  act,  the  plaintiff's  intestate  was  guilty  of  ordinary 
negligence,  and  the  defendant  guilty  of  gross  negligence,  still, 
if  the  jury  believe  the  plaintiff's  intestate's  negligence  was 
slight, — that  is,  that  it  was  not  what  the  very  terms  em- 
ployed admit  it  to  have  been, — and  that  of  the  defendant 
gross,  in  comparison  with  each  other,  they  will  find  the 
defendant  guilty,  etc.  Surely  it  needs  no  demonstration  that 
if,  as  to  a  particular  act,  the  negligence  of  the  plaintiff  was 
ordinary  and  that  of  the  defendant  gross,  their  relation  is  not 
changed  by  comparing  them  with  each  other.  The  same 
evidence  that  determines  the  one  is  gross  and  the  other 
ordinary,  fixes  their  relative  degrees  with  reference  to  each 
other. 

It  seems  to  be  thought  what  is  said  in  Stratton  v.  Central 
City  Horse  Ry.  Co.  95  111.  25,  in  criticising  certain  instruc- 
tions there  given,  sustains  the  ruling  below  in  regard  to  these 
instructions.  This  is  a  misapprehension.  In  those  instruc- 
tions it  was  said  a  failure  to  exercise  ordinary  care  was  gross 
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negligence,  and  in  one  it  was  said  no  action  would  lie  if  the 
plaintiff  failed  to  exercise  ordinary  care,  unless  the  defendant 
willfully  inflicted  the  injury.  We  have  before  herein  shown 
both  these  positions  to  be  inaccurate.  The  failure  to  exer- 
cise ordinary  care  is  only  ordinary  negligence,  and  although 
a  plaintiff  might  not  exercise  ordinary  care,  yet  the  defend- 
ant would  be  liable  for  injuring  him  if  his  act  causing 
injury  was  so  willfully  and  wantonly  reckless  as  to  authorize 
the  presumption  of  an  intention  to  injure  generally,  notwith- 
standing he  might  have  had  no  special  intention  to  injure 
the  plaintiff. 

These  instructions  are  clearly  erroneous  in  the  respect 
pointed  out,  and  must  necessarily  have  misled  the  jury  as  to 
the  doctrine  of  comparative  negligence.  There  is  in  them, 
moreover,  a  manifest  attempt  to  connect  discordant  propo- 
sitions, which  always  tends  to  confusion.  Attempts  to  blend 
separate  and  distinct  legal  propositions  in  the  same  sentence 
or  paragraph  usually  cause  error,  in  that  such  blending  tends 
to  confuse  and  mislead,  and  should  be  avoided. 

The  objection  taken  to  the  admission  of  evidence  with 
regard  to  the  speed  of  the  train,  is  not  tenable.  This  is 
clearly  a  subject  upon  which  any  one  is  entitled  to  express 
an  opinion,  the  jury  being  presumably  able  to  estimate  it  for 
what  it  was  worth.  Nor  can  we  say  that  the  evidence  of  the 
poverty  of  the  family  of  the  deceased  did  any  harm,  although 
it  was  technically  erroneous  to  admit  it.  In  a  future  trial 
this  error  can  and  should  be  avoided. 

For  the  error  in  giving  the  first,  second  and  third  of  the 

plaintiff's   instructions  the    judgment  is   reversed,    and  the 

cause  remanded.  T   ,  7 

Judgment  reversed. 

Mr.  Justice  Dickey  :  I  concur  in  the  judgment  rendered 
in  this  case.  While  the  evidence  tends  to  charge  the  defend- 
ant with  palpable  negligence,  still,  in  my  judgment,  there  is 
no  evidence  tending  to  show  gross  negligence  on  the  part  of 
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defendant,  and  the  turning  question  in  the  case  in  fact  seems 
to  be,  whether  the  plaintiff's  intestate  used  ordinary  care. 
In  such  a  case  I  think  it  error  to  submit  to  the  jury  the  rule 
of  law  as  to  comparative  negligence.  On  this  ground  the 
judgment  ought  to  be  reversed. 

There  is,  however,  a  line  of  thought  in  the  opinion  pre- 
pared by  Mr.  Justice  Scholfield,  which  I  think  a  departure 
from  the  law  as  laid  down  by  this  court  ever  since  the  deci- 
sion of  the  Jacobs  case,  in  20  111. 

I  do  not  think  that  the  terms  "slight  negligence,"  and 
"gross  negligence, "  as  used  in  the  opinion  delivered  in  the 
Jacobs  case,  and  in  the  long  series  of  cases  which  have  fol- 
lowed that  case,  were  used  in  the  sense  of  the  definitions 
quoted  from  Story,  in  his  treatise  on  Bailments.  That 
author,  in  the  same  work,  says:  "There  are  infinite  shades 
of  care  or  diligence,  from  the  slightest  momentary  thought,  to 
the  most  vigilant  anxiety.  There  may  be  a  high  degree  of 
diligence,  a  common  degree  of  diligence,  and  slight  degree  of 
diligence."  He  defines  "ordinary  diligence"  as  "that  degree 
of  diligence  which  men  in  general  exert  in  respect  to  their 
own  concerns."  He  defines  "extraordinary  diligence"  as 
"that  which  very  prudent  persons  take  of  their  own  concerns. " 
And  he  says  "slight  diligence"  is  "that  which  persons  of  any 
prudence  at  all  take  of  their  own  concerns."  All  this  is 
readily  understood, — is  in  harmony  with  the  common  mean- 
ing ^of  the  words  used;  but  when  he  says,  in  section  17,  that 
"ordinary  negligence"  may  be  defined  to  be  "the  want  of 
ordinary  diligence,"  and  "slight  negligence"  to  be  "the  want 
of  great  diligence,"  and  "gross  negligence"  to  be  "the  want 
of  slight  diligence, "  he  surely  does  not  give  to  these  phrases 
the  meaning  in  which  they  are  used  in  a  common  or  popular 
sense,  or  the  meaning  in  which  they  have  generally  been 
used  by  this  court  in  the  Jacobs  case,  and  other  kindred  cases  ; 
nor  does  he  give  the  meaning  which  would  naturally  be 
adopted  by  a  jury  in  giving  effect  to  an  instruction  given  by 
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the  court.  Giving  the  words  their  popular  sense,  it  would 
rather  seem  that  ordinary  negligence  would  be  such  negli- 
gence as  men  of  common  prudence  indulge  in,  which  betokens 
only  the  exercise  of  ordinary  care,  and  not  the  want  of  ordi- 
nary care,  as  is  suggested.  This,  where  the  law  requires  only 
ordinary  care,  is  not  negligence  at  all,  for  in  law  negligence 
is  always  faulty.  It  is  the  failure  in  some  degree  to  use  that 
care  which  the  law  requires  under  the  circumstances.  In  a 
case  where  the  law  demands  only  the  use  of  ordinary  care, 
and  ordinary  care  is  actually  exercised,  there  is  in  law  no 
negligence  whatever.  In  such  case  it  is  not  true  that  the 
want  of  great  diligence  is  in  law  slight  negligence.  In  the 
popular  sense  of  the  words,  slight  negligence  is  a  slight  want 
of  the  care  which  the  circumstances  demand.  A  man 
obviously,  therefore,  may  in  such  case  fail  slightly  to  use 
ordinary  care,  and  in  the  popular  sense  of  the  words  he 
would  be  guilty  of  slight  negligence,  and  only  slight  negli- 
gence, and  this,  although  he  did  not  do  all  that  ordinary  care 
required.  And  so  of  "gross  negligence."  Its  popular  mean- 
ing is  a  very  great  failure  to  use  the  care  which  the  law 
requires.  It  is  not  essential  to  gross  negligence  that  there 
shall  be  an  utter  want  of  care,  or,  in  the  language  of  Story, 
"the  want  of"  even  "slight  diligence."  The  exercise  of  slight 
diligence,  where  the  highest  degree  of  care  is  by  law  required, 
may  still  leave  the  party  guilty  of  gross  negligence, — that  is, 
guilty  of  a  very  great  failure  to  exercise  the  highest  care. 

Nor  do  I  concur  in  the  dicta  which  say  there  are  and  can 
be  no  degrees  in  gross  negligence,  and  no  degrees  in  slight 
negligence.  The  adjectives  "slight,"  and  "gross,"  seem  to 
me  to  be  capable  of  comparison,  as  most  adjectives  are.  I 
see  no  absurdity  in  saying  "gross,"  "more  gross,"  "most 
gross,"  or  "gross,"  "grosser,"  "grossest,"  or  "slight,"  "more 
slight,"  "slightest."  In  fact  in  the  quotation  supra,  from 
Story,  he  speaks  of  "infinite  shades  of  care,"  from  the  "slight- 
est" momentary  thought  to  the  "most  vigilant  solicitude." 
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In  fact,  the  imperfection  of  these  definitions  of  Story  leads 
Cooley,  in  his  work  on  Torts,  page  630,  to  say  of  this  clas- 
sification, that  it  "only  indicates  that  under  the  special 
circumstances  great  care  or  caution  was  required,  or.  only 
ordinary  care,  or  only  slight  care ; "  and  to  add,  "if  the  care 
demanded  was  not  exercised,  the  case  is  one  of  negligence. " 
The  terms  "slight  negligence,"  or  "moderate  negligence,"  or 
"gross  negligence,"  do  not  indicate  offences  of  a  different 
nature,  but  different  degrees  in  offences  of  the  same  nature. 

I  think,  therefore,  there  may  be  cases  in  which  it  may  be 
legally  true  that  the  plaintiff  has  failed  in  some  degree  to 
exercise  ordinary  care,  and  that  in  the  same  case  the  defend- 
ant has  been  guilty  of  gross  negligence  wherein  the  plaintiff's 
negligence  may  be  slight, — that  is,  may  consist  of  a  slight 
failure  to  use  ordinary  care, — and  that  of  the  defendant  gross 
in  comparison  therewith.  To  my  mind  the  proposition  that 
a  plaintiff's  negligence  is  slight,  is  not  incompatible  with  the 
proposition  that  he  has  failed  in  some  degree  to  use  ordinary 
diligence. 

I  pursue  this  discussion  no  further  here,  for  the  reason 
that  in  my  judgment  the  propriety  of  adopting  in  this  con- 
nection Mr.  Story's  definitions,  is  a  question  which  does  not 
come  in  judgment  in  this  case. 


Henry  H.  Gage 

v. 

George  W.  Parker. 


Filed  at  Ottawa  March  28,  1882 — Rehearing  denied  September  Term,  1882. 

1.  Chancery — amendment  of  bill — multifariousness.  After  the  filing 
of  an  original  bill  to  set  aside  a  sale  of  lots  for  unpaid  special  assessments, 
on  the  ground  that  the  ordinance  under  which  the  assessment  was  made  was 
illegal  and  void,  a  supplemental  bill  was  filed  showing  a  subsequent  sale  of 
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the  same  property  to  the  same  purchaser,  and  a  redemption  from  such  sales 
within  the  time  provided  by  law,  but  that  the  purchaser  had  taken  out  deeds 
on  the  sales,  which  it  prayed  to  have  set  aside:  Held,  that  the  supplemental 
bill  was  a  mere  amendment,  and  as  an  amendment  was  proper,  and  that  the 
bill  as  amended  was  not  multifarious,  the  matters  in  the  two  bills  not  being 
distinct  and  unconnected. 

2.  Same — retaining  bill  to  grant  complete  relief — effect  of  amending 
bill.  "Where  a  court  of  chancery  once  obtains  jurisdiction  of  a  cause  on  any 
equitable  ground,  a  subsequent  amendment  of  the  bill  asking  other  relief 
will  not  deprive  the  court  of  jurisdiction  to  grant  complete  relief.  When 
the  court  acquires  jurisdiction  for  one  purpose,  it  may  go  on  and  do  com- 
plete equity  between  the  parties. 

3.  Same — ground  of  jurisdiction — distinguished  from  bill  to  remove  a 
cloud  upon  title.  To  give  a  court  of  equity  jurisdiction  of  a  bill  solely  to 
quiet  title,  or  remove  a  cloud  from  the  title,  the  complainant  must  allege  and 
prove  possession  of  the  premises,  or  that  they  are  unimproved  and  unoc- 
cupied. 

4.  But  where  a  bill  was  originally  filed  by  the  owner  of  land  for  the  pur- 
pose of  enjoining  the  execution  and  delivery  of  a  deed  therefor  upon  an 
alleged  void  special  assessment,  it  is  not  to  be  regarded  as  a  bill  to  quiet  title 
or  remove  a  cloud,  and  does  not  fall  within  the  rule  stated  as  governing  that 
class  of  bills.  Nor  will  the  character  of  the  jurisdiction  in  that  regard  be 
considered  as  modified  by  the  filing  of  a  supplemental  bill,  setting  up  that 
the  complainant  had  redeemed  from  the  sale  under  the  alleged  void  assess- 
ment, and  that  after  such  redemption  the  purchaser  had  taken  out  a  deed, 
and  praying  that  such  deed  be  set  aside  and  canceled. 

5.  Evidence — questioning  judicial  proceedings  collaterally—  confirma- 
tion of  special  assessment.  A  party  by  suffering  judgment  of  confirmation 
of  a  special  assessment  upon  his  property  by  a  court  of  record,  is  estopped 
in  a  collateral  proceeding  from  showing  the  illegality  of  such  assessment  by 
reason  of  the  insufficiency  of  the  ordinance  on  which  it  is  based. 

6.  Same— proof  of  ownership  of  land— sufficiency.  While  a  complain- 
ant must  prove  every  material  allegation  of  his  bill  which  is  denied,  yet  when 
his  ownership  of  lots,  in  respect  of  which  relief  is  sought,  is  not  a  mooted 
question,  his  testimony  that  he  purchased  the  property  originally  with  his 
own  money  from  G  D,  in  connection  with  the  deed  made  to  him  by  C  D, 
may  be  regarded  as  sufficient  proof  of  ownership. 

7.  Same— to  prove  redemption  from  tax  sale.  The  book  of  tax  sales 
and  redemptions  which  the  county  clerk  is  required  to  keep,  and  in  which 
to  enter  all  sales  for  taxes,  the  quantity  sold,  name  of  purchaser,  etc.,  and 
the  name  of  the  person  redeeming,  the  date  and  amount  of  the  redemption 
money,  is  competent  evidence  of  the  facts  therein  entered,  and  of  a  redemp- 
tion appearing  therein. 

34—103  III. 


530  Gage  v.  Parker.  [Sept. 

Brief  for  the  Appellant. 

8.  Redemption — from  sale  of  land  for  taxes.  Where  several  judg- 
ments are  rendered  at  the  same  time  against  land  for  State  and  county  taxes 
and  special  assessments,  and  the  land  is  sold  under  such  judgments  in  July, 
August  and  September  of  the  same  year,  the  sale  being  continued  through 
these  months,  this  will  be  regarded  as  only  one  sale,  and  a  party  attempting 
to  redeem  from  such  sale  must  pay  the  penalty  provided  by  the  statute. 
Section  211  of  the  Eevenue  law  has  no  application  to  such  a  case,  but  to  a 
case  where  the  same  land  is  again  sold  for  the  taxes  of  a  succeeding  year. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
George  Gardner,  Judge,  presiding. 

Mr.  Augustus  N.  Gage,  and  Mr.  Henry  D.  Beam,  for  the 
appellant : 

New  and  distinct  causes  of  action  accruing  after  the  filing 
of  the  original  bill  can  not  properly  be  introduced  by  amend- 
ment or  supplemental  bill.  A  party,  under  the  privilege  of 
amending,  can  not  introduce  new  matters  which  will  consti- 
tute a  new  bill.  1  Daniell's  Chancery  Practice,  405,  and 
note  5;  Verplanck  v.  Mercantile  Ins.  Co.  2  Edw.  Ch.  212; 
Shields  v.  Barrow,  17  How.  130. 

A  plaintiff  can  not  file  a  supplemental  bill  to  introduce 
facts  which  have  occurred  since  the  filing  of  the  original  bill, 
upon  which  a  decree  can  be  had  without  reference  to  the 
original  bill.  Milner  v.  Milner,  2  Edw.  Ch.  114;  Pinch  v. 
Anthony,  10  Allen,  477;  Chandler  v.  Petit,  1  Paige,  168; 
Land  v.  Cowan,  18  Ala.  297;  Vaughan  v.  Vaughan,  30  id. 
329;  Fahs  v.  Roberts,  54  111.  192;  2  Daniell's  Chancery 
Practice,  1515. 

A  bill  is  multifarious  when  it  seeks  to  litigate  several  claims 
which  are  in  their  nature  separate  and  distinct  from,  and  have 
no  relation  or  dependence  upon,  each  other.  Story's  Equity 
Pleading,  sees.  271,  530-534;  Ryan  v.  Trustees  of  Shawnee- 
town,  14  111.  20. 

When  the  plaintiff's  title  is  put  in  issue  by  the  pleadings, 
he  must  prove  it.     Wing  v.  Sherer,  77  111.  200. 
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The  bill  fails  to  allege  that  complainant  was  in  possession 
of  the  lots,  or  that  the  same  were  unimproved  and  unoccu- 
pied, and  hence  fails  to  show  equitable  jurisdiction.  Ham- 
ilton v.  Quimby,  46  111.  90;  Hardin  v.  Jones,  86  id.  313; 
Eev.  Stat.  1874,  p.  204,  sec.  50. 

The  complainant  is  estopped  by  the  judgment  confirming 
the  special  assessment  from  disputing  its  validity  or  ques- 
tioning its  correctness.  People  v.  Brislin,  80  111.  423 ;  Leh- 
mer  v.  People,  id.  601;  Prout  v.  People,  83  id.  154;  Chicago 
and  Northwestern  By.  Co.  v.  People,  id.  467;  Andrews  v. 
People,  id.  529. 

The  evidence  in  the  record  shows  that  no  redemption  was 
made,  the  sum  deposited  not  being  sufficient.  Eev.  Stat. 
1874,  chap.  120,  sec.  210.  The  law  contemplates  but  one 
annual  sale,  though  the  judgment  may  be  for  several  distinct 
taxes  and  special  assessments,  and  the  several  sales  in  law 
constitute  but  one  sale  for  that  year. 

Mr.  J.  W.  Watjghop,  for  the  appellee : 

A  supplemental  bill  is  proper  when  new  matter  has  arisen 
since  the  filing  of  the  original  bill.  Burke  v.  Smith  et  al.  15 
111.  159. 

It  being  in  effect  but  an  amendment,  forms  a  part  of,  and 
is  tried  with,  the  original  case.  Mix  v.  Beach  et  al.  46  111. 
314. 

When  there  is  a  common  interest,  a  common  ground  for 
relief,  and  a  common  ground  for  invalidity,  the  bill  is  not 
multifarious.  Gage  v.  Chapman,  56  111.  311;  Finch  v.  Mar- 
tin, 19  id.  105. 

The  complainant  did  prove  title  to  the  property  by  his 
own  oath  and  without  objection.  On  bill  to  remove  a  cloud 
from  the  title  to  land,  an  equitable  title  is  all  that  is  required 
to  support  the  allegation  of  ownership.  Hempstreet  v.  Bur- 
dick,  90  111.  444. 


532  Gage  v.  Parker.  [Sept. 

Opinion  of  the  Court. 

The  prime  object  of  the  bill  in  this  case  was  not  to  remove 
a  cloud,  but  to  set  aside  the  tax  deeds  as  void,  and  issued 
without  authority  of  law.  This  general  jurisdiction  of  courts 
of  chancery  is  asserted  in  Gage  v.  Rohrbach,  56  111.  262 ; 
Reed  v.  Tyler  et  al.  id.  288  ;  Gage  v.  Chapman,  id.  311 ;  Emery 
v.  Cochran,  82  id.  65 ;  Farwell  v.  Harding,  96  id.  32. 

When  equity  acquires  jurisdiction  for  one  purpose,  it  will 
retain  it  for  all  purposes  necessary  to  do  complete  justice 
between  all  parties.  Conklin  v.  Foster,  57  111.  |05 ;  Sherlock 
v.  Village  of  Winnetka,  59  id.  389. 

The  ordinance  is  void  for  indefiniteness  as  to  the  nature 
and  character  of  the  proposed  improvement.  Ordinances 
less  objectionable  have  been  held  void  for  indefiniteness  in 
describing  the  work  to  be  done.  Foss  v.  City  of  Chicago,  56 
111.  354;  Jenks  v.  City  of  Chicago,  id.  397:  Andrews  v.  City 
of  Chicago,  57  id.  239 ;  Wright  v.  City  of  Chicago,  60  id. 
312;  Page  v.  City  of  Chicago,  id.  441 ;  Bryan  v.  City  of  Chi- 
cago, 60  id.  507. 

The  county  clerk's  certificate  of  redemption  was  competent 
evidence  of  that  fact.  Henrichsen  v.  Hodgen,  67  111.  179. 
The  redemption  was  properly  made  by  paying  the  penalty 
only  on  the  last  sale. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the  Court : 

The  property  in  question,  consisting  of  the  north  half  of 
lots  13  and  14,  Bailey's  subdivision  of  a  certain  twenty-acre 
tract  in  Hyde  Park,  Cook  county,  Illinois,  was  sold  on  the 
9th  day  of  October,  1874,  in  payment  of  a  special  assessment 
made  by  the  village  of  Hyde  Park,  known  as  No.  7,  for  the 
purpose  of  constructing  a  brick  sewer  on  Fifty-first  street. 
At  the  sale  Henry  W.  Gage  became  the  purchaser,  for  the 
sum  of  $136.40.  On  the  5th  day  of  October,  1876,  George 
W.  Parker,  who  claimed  to  be  the  owner  of  the  property,  filed 
this  bill  to  set  aside  the  sale,  mainly  on  the  ground  that  the 
ordinance  under  which  the  assessment  was  made  was  illegal 
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and  void.  In  1881  the  complainant  in  the  original  bill  filed 
a  supplemental  bill,  in  which,  after  restating  the  original 
case,  he  alleged,  in  substance,  that  at  the  annual  tax  sale  of 
1877  said  half  lots  were  again  sold  for  certain  delinquent 
taxes  and  special  assessments,  and  that  Gage  became  the 
purchaser.  It  was  then  set  up  that  complainant  had,  within 
the  time  provided  by  law,  redeemed  the  premises  from  said 
sales,  but  after  the  redemption  was  made  Gage  had  taken 
out  deeds  on  the  sales.  These  deeds  the  bill  prays  may  be 
set  aside  and  canceled. 

It  is  first  urged  that  it  was  error  to  allow  the  supplemental 
bill  to  be  filed,  and  the  bill,  as  amended  by  the  supplemental 
bill,  was  multifarious.  The  supplemental  bill  was  a  mere 
amendment  of  the  original  bill,  which  brought  before  the 
court  a  subsequent  sale  of  the  same  land  purchased  by  the 
same  party.  As  the  parties  were  the  same,  and  the  same 
land  involved,  and  the  subject  matter  of  the  litigation  the 
same,  we  think  the  amendment  was  proper.  Nor  do  we 
regard  the  bill  as  being  multifarious.  Story  (sec.  271)  says : 
"By  multifariousness  in  a  bill  is  meant  the  improperly  joining 
in  one  bill  distinct  and  independent  matters,  and  thereby 
confounding  them,  as,  for  example,  the  uniting  in  one  bill  of 
several  matters  perfectly  distinct  and  unconnected,  against 
one  defendant,  or  the  demand  of  several  matters  of  a  distinct 
and  independent  nature,  against  several  defendants  in  the 
same  bill."  The  matters  in  the  original  bill  and  supple- 
mental bill  were  not  distinct  and  unconnected.  The  whole 
controversy  in  the  case  is  in  regard  to  the  same  land,  and 
in  reference  to  taxes,  and  we  perceive  no  good  reason  why 
the  whole  matter  may  not  properly  be  united  in  one  bill. 

It  is  next  urged  that  complainant  failed  to  prove  title  to 
the  premises.  It  is  alleged  in  the  bill  that  complainant 
owned  the  premises,  and  denied  in  the  answer.  Of  course 
complainant  was  bound  to  prove  every  material  allegation 
in  the  bill  which  was  denied.     This  was  not,  however,  a 
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mooted  question  in  the  case,  and  appellee's  evidence,  that  he 
"purchased  the  property  originally  with  his  own  money  from 
E.  Bailey,"  in  connection  with  the  deed  made  to  him,  may 
be  regarded  as  sufficient. 

It  is  next  urged  that  the  decree  is  erroneous,  because  com- 
plainant neither  alleged  nor  proved  possession  of  the  premises, 
or  that  the  same  were  unimproved  or  unoccupied,  or  that  the 
defendant  was  not  in  possession  thereof.  If  this  was  a  bill 
solely  to  quiet  title  or  remove  a  cloud  from  the  title,  then, 
under  sec.  50,  Eev.  Stat.  1874,  page  204,  and  the  ruling  in 
Hardin  v.  Jones,  86  111.  313,  the  point  would  be  well  taken. 
Such,  however,  is  not  the  case.  The  object  of  the  bill,  as 
originally  filed,  was  not  to  quiet  title  or  remove  a  cloud,  but 
to  enjoin  the  execution  and  delivery  of  a  deed  upon  an  alleged 
void  special  assessment.  The  court,  as  a  court  of  equity, 
acquired  jurisdiction  to  grant  the  relief  under  this  head,  and 
the  fact  that  an  amendment  was  subsequently  made  to  the 
bill,  under  which  other  relief  was  asked,  did  not  deprive  the 
court  of  jurisdiction  to  proceed  and  grant  complete  relief. 
It  is  a  familiar  rule  in  equity,  that  where  the  court  acquires 
jurisdiction  for  one  purpose,  it  may  go  on  and  do  complete 
equity  between  the  parties.  This  case  does  not  form  an 
exception  to  the  rule. 

The  ordinance  under  which  the  assessment  was  made, 
provided:  "Whereas,  heretofore,  on  the  1st  day  of  July, 
1871,  an  ordinance  was  adopted  by  the  town  of  Hyde  Park, 
providing  for  the  construction  of  a  brick  sewer  on  Fifty-first 
street,  from  Lake  Michigan  to  State  street,  as  set  forth  in 
the  following  ordinance,  the  cost  of  which  was  estimated  at 
$75,000,  the  actual  cost  of  which  will  exceed  the  estimated 
cost ;  now,  therefore,  be  it  ordained,  that  the  following  im- 
provement be  completed :  That  a  sewer  be  constructed  on 
Fifty-first  street,  from  Lake  Michigan  to  State  street,  said 
sewer  to  be  of  sewer-brick;  inside  diameter  five  feet  from 
Lake  Michigan  to  Hyde  Park  avenue ;   four  feet  nine  inches 
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from  Hyde  Park  avenue  to  Madison  avenue ;  four  feet  six 
inches  from  Madison  avenue  to  Woodland  avenue ;  four  feet 
three  inches  from  Woodland  avenue  to  Drexel  avenue ;  four 
feet  from  Drexel  avenue  to  Cottage  Grove  avenue ;  three  feet 
nine  inches  from  Cottage  Grove  avenue  to  the  center  of  the 
park;  three  feet  six  inches  from  the  center  of  the  park  to 
Kankakee  avenue;  three  feet  three  inches  from  Kankakee 
avenue  to  Indiana  avenue ;  three  feet  from  Indiana  avenue 
to  Michigan  avenue ;  two  feet  nine  inches  from  Michigan 
avenue  to  Wabash  avenue;  and  two  feet  six  inches  from 
Wabash  avenue  to  State  street,  —  suitable  man-holes  and 
catch-basins  to  be  built,  and  that  a  permanent  and  suitable 
protection  at  the  lake  outlet  be  constructed,  and  connected 
with  said  sewer;  that  the  cost  of  said  improvement  be 
defrayed  by  a  special  assessment,  to  be  made  in  accordance 
with  law ;  that  commissioners  be  appointed  to  estimate  the 
cost  of  said  improvement." 

The  19th  section  of  article  9  of  the  act  in  relation  to  cities, 
villages  and  towns,  under  which  the  town  of  Hyde  Park 
passed  the  ordinance,  declares :  "Whenever  such  local  im- 
provements are  to  be  made  wholly  or  in  part  by  special 
assessment,  the  council,  in  cities,  or  board  of  trustees,  in 
villages,  shall  pass  an  ordinance  to  that  effect,  specifying 
therein  the  nature,  character,  locality  and  description  of 
such  improvement."  It  is  contended  that  this  ordinance  did 
not  comply  with  the  requirements  of  the  section  of  the  statute 
supra,  and  hence  the  assessment  was  illegal,  under  the  ruling 
of  this  court  in  Lass  v.  Chicago,  56  111.  354,  and  other  like 
cases.  We  shall  not,  however,  stop  to  pass  upon  the  validity 
of  the  ordinance,  as  complainant  is  not  in  a  position  to  ques- 
tion its  validity.  It  appears  that  the  assessment  was  made 
under  the  ordinance,  and  a  return  made  to  the  county  court 
of  Cook  county,  where,  on  the  24th  day  of  November,  1873, 
after  due  notice,  it  was  confirmed,  except  as  to  the  land  of 
certain  persons  who  appeared  and  filed  objections,  complain- 
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ant  not  being  one  of  them.     Is  complainant  concluded  by  the 
judgment  of  confirmation? 

In  People  v.  Brislin,  80  111.  423,  where  it  was  contended 
that  the  assessment  was  illegal,  because  not  on  contiguous 
property,  it  was  said:  "This  question,  and  all  others  bring- 
ing up  the  levy  and  assessment,  have  been  passed  upon  by 
the  circuit  court,  and  are  res  judicata,  and  can  not  now  be 
made  in  this  court.  Upon  these  there  is  a  judgment  passed 
by  a  court  of  competent  jurisdiction,  and  there  they  must 
rest."  This  case  has  been  followed  by  a  number  of  other 
decisions,  where  the  same  doctrine  has  been  announced. 
Lehmery.  The  People,  80  111.  601;  Prout  v.  The  People,  83 
id.  154;  Chicago  and  Northwestern  By.  Co.  v.  The  People,  id. 
467;  Andrews  v.  The  People,  id.  529. 

If  the  assessment  was  illegal  from  the  fact  that  it  was 
based  upon  an  insufficient  ordinance,  it  was  the  duty  of  the 
complainant  in  the  bill  to  appear  before  the  county  court 
when  the  application  was  made  to  confirm  the  assessment, 
and  there  make  the  objection ;  but  as  he  failed  to  do  so,  this 
judgment  of  the  county  court,  when  called  in  question  col- 
laterally, must  be  regarded  as  conclusive. 

We  now  come  to  that  branch  of  the  case  made  by  the 
supplemental  bill.  In  1877  the  half  lots  became  delinquent 
for  State  and  county  taxes,  and  for  certain  special  assess- 
ments which  had  before  that  time  been  levied  against  the 
property.  The  county  collector,  as  required  by  the  statute, 
made  application  to  the  county  court  for  judgment  against 
the  half  lots,  and  for  an  order  of  sale  in  satisfaction  of  the 
taxes  and  special  assessments  then  due  and  unpaid.  Judg- 
ments were  obtained,  and  a  precept  issued.  The  sale  of 
lands  was  commenced  on  the  23d  day  of  July,  1877,  and 
was  continued  until  the  latter  part  of  October.  The  lands 
in  question  were  sold  on  a  part  of  the  judgments,  July  28, 
1877,  and  on  another  portion,  August  14,  and  on  the  remain- 
ing judgments,    September  3,   1877.     It   appears,  from  the 
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evidence,  that  the  sale  was  regularly  adjourned  from  day  to 
day,  from  the  time  it  was  commenced  until  the  close,  in 
October,  and  that  the  lots  in  question  were  sold  as  they  were 
reached  in  the  regular  order  in  which  the  sale  was  conducted. 
It  is  alleged  in  the  bill  that  the  lands  were  redeemed  from 
these  tax  sales,  and  in  support  of  this  allegation  certain  cer- 
tificates of  redemption,  executed  by  the  county  clerk,  were 
read  in  evidence.  These  certificates,  defendant  contends, 
are  not  authorized  by  the  statute,  and  are  not  competent 
evidence  to  prove  any  fact.  Whether  the  certificates  of 
redemption  are  technically  competent  evidence,  we  shall  not 
stop  here  to  determine.  The  statute  requires  the  county 
clerk  to  keep  a  book,  in  which  it  is  made  his  duty  to  make 
a  record  of  lands  sold  at  tax  sale,  the  quantity  sold,  name 
of  purchaser,  etc.,  and  when  the  property  is  redeemed  the 
clerk  shall  enter  the  name  of  the  person  redeeming,  the  date 
and  amount  of  redemption,  in  the  proper  column.  (Kev. 
Stat.  1874,  chap.  120,  sec.  197.)  The  book  in  which  the 
sale  and  redemption  were  entered  in  this  case  was  read  in 
evidence,  and  if  the  certificates  of  redemption  were  not  com- 
petent evidence,  the  book  was,  and  the  same  facts  were 
established  by  the  book  as  were  sought  to  be  proven  by  the 
certificates  of  redemption. 

This  brings  us  to  the  question  whether  a  sufficient  amount 
of  money  was  paid  to  the  county  clerk  to  redeem  the  lands 
from  the  sales.  The  money  was  paid  to  the  proper  officer, 
and  within  the  time  required,  and  he  received  it  as  a  redemp- 
tion, and  issued  certificates  of  redemption,  which  were  deliv- 
ered to  the  complainant.  But  it  is  urged  by  the  appellant 
that  a  sufficient  amount  was  not  paid  to  redeem  the  lands 
from  the  sales.  Section  210  of  the  Eevenue  law  provides, 
that  property  may  be  redeemed  from  a  tax  sale  "at  any  time 
within  two  years  from  the  time  the  sale  is  made,  by  the  owner 
paying  to  the  county  clerk  the  amount  for  which  the  land 
was  sold,  and  twenty-five  per  cent,  if  redeemed  before  the 
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expiration  of  six  months ;  if  between  six  and  twelve  months, 
fifty  per  cent;  if  between  twelve  and  eighteen  months, 
seventy-five  per  cent ;  if  between  eighteen  months  and  two 
years,  one  hundred  per  cent.  The  person  redeeming .  shall 
also  pay  the  amount  of  all  taxes  and  special  assessments 
accruing  after  such  sale,  with  ten  per  cent  interest  thereon 
from  the  day  of  payment,  unless  such  taxes  or  assessments 
have  been  paid  by  or  on  behalf  of  the  person  for  whose  benefit 
the  redemption  is  made."  The  complainant  did  not  comply 
with  this  section  of  the  statute,  and  can  not  claim  a  redemp- 
tion under  it,  as  neither  the  penalties  named  in  the  section 
nor  the  subsequent  taxes  were  included  in  the  amount  depos- 
ited as  a  redemption. 

The  complainant,  however,  claims  that  the  redemption  is 
valid  under  section  211  of  the  Be  venue  law,  which  declares: 
"If  any  purchaser  of  real  estate  sold  for  taxes  or  special 
assessment  shall  suffer  the  same  to  be  again  sold  for  taxes 
or  special  assessment  before  the  expiration  of  the  last  day  of 
the  second  annual  sale  thereafter,  such  person  shall  not  be 
entitled  to  a  deed  for  such  real  property  until  the  expiration 
of  a  like  term  from  the  date  of  the  second  sale,  during  which 
time  the  land  shall  be  subject  to  redemption,  upon  the  terms 
and  conditions  prescribed  in  this  act ;  but  the  person  redeem- 
ing shall  only  be  required  to  pay,  for  the  use  of  such  first 
purchaser,  the  amount  paid  by  him.  The  second  purchaser 
shall  be  entitled  to  the  redemption  money,  as  provided  for  in 
the  preceding  section."  It  is  contended  by  the  complainant 
in  the  bill,  that  as  the  property  in  question  was  sold  in  July, 
August  and  September,  of  the  year  1877,  this  section  applied, 
and  all  he  had  to  do  was  to  pay  the  penalty  on  the  last  sale — 
the  simple  amount  of  the  other  bids  and  subsequent  taxes. 
It  is  clear  that  the  section  of  the  statute  cited  supra,  would 
require  a  person  who  purchased  at  the  annual  tax  sale  of 
1877,  to  protect  the  same  property  from  the  annual  tax  sales 
of  1878  and  1879,  or  if  he  failed  to  do  so,  and  allowed  the 
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property  sold  in  1878  or  1879,  the  owner  could  redeem  from 
such  sale  by  payment  of  the  amount  of  the  first  bid.  But 
we  do  not  understand  that  the  statute  has  any  application  to 
a  case  like  the  one  here  under  consideration.  The  judgments 
for  the  State  and  county  taxes  and  the  special  assessments 
in  this  case  were  all  rendered  at  the  same  term,  and  although 
the  land  was  sold  in  July,  August  and  September,  it  was  but 
one  sale,  and  must  be  regarded  in  the  same  light  as  if  the 
property  which  was  being  sold  during  the  most  of  three 
months  had  all  been  sold  in  one  day. 

It  is  not  contended  that  any  mistake  of  fact  existed  in 
regard  to  the  amount  of  redemption  money  paid,  and  that 
relief  may  be  granted  on  that  ground,  as  was  done  in  Gage 
v.  Scales,  100  111.  218.  But  in  the  bill  the  relief  is  based 
purely  on  the  ground  that  a  proper  redemption  was  made. 
We  do  not  think  that  the  evidence  establishes  a  redemption, 
and  the  decree  setting  aside  these  deeds  was  erroneous. 

The  decree  will  be  reversed  and  the  cause  remanded. 

Decree  reversed. 

Mr.  Justice  Dickey,  dissenting: 

I  do  not  concur  in  the  conclusion  in  this  case.  While  I 
think  the  officer  making  sale  of  this  property  ought  regularly 
to  have  sold  the  same  upon  all  of  the  judgments  rendered  at 
the  same  term,  for  taxes  or  assessments,  against  this  land, 
still  the  record  shows  that  this  was  not  done.  There  were 
in  fact  three  different  sales,  made  in  different  months,  the 
time  for  redemption  from  which  began  to  run  at  three  differ- 
ent dates.  It  happens  that  the  purchaser  at  each  sale  is  the 
same  man.  That,  however,  can  not  affect  the  nature  of  the 
sale.  I  do  not  think  we  have  any  lawful  warrant  to  treat 
these  three  sales  as  one.  The  purchaser's  deeds  depend 
upon  the  validity  of  these  sales.  His  deeds  must  stand  or 
fall  with  these  sales.  To  sustain  his  deeds  they  must  be 
taken  to  be  three  separate  valid  sales.     The  relief  sought  is 
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to  set  aside  these  deeds  because  issued  after  redemption.  If 
the  sales  be  treated  as  separate  valid  sales,  then  it  became 
the  purchaser's  duty,  in  order  to  entitle  himself  to  the  penal- 
ties on  his  first  purchase,  to  protect  the  property  from  sub- 
sequent sale, — by  paying  up  the  other  charges  on  which 
judgment  had  been  rendered,  and  upon  which  no  sale  had 
been  made.  The  failure  of  the  purchaser  to  do  this,  deprived 
him,  under  the  statute,  of  his  right  to  the  penalties  under 
the  first  sale.  The  same  is  true  of  the  second  sale.  (Sec. 
211,  chap.  120.)  If  this  view  be  correct,  the  redemption 
money  was  sufficient.  When  the  purchaser,  at  the  sale  made 
in  July,  suffered  the  property  to  be  again  sold  in  August, 
then,  by  this  statute,  the  time  for  redemption  began  to  run 
from  the  date  of  the  August  sale,  and  when  he  again  per- 
mitted this  property  to  be  sold  in  September,  and  became 
the  purchaser,  the  time  for  redemption  began  to  run  from 
the  date  of  the  September  sale,  and  the  amount  required  to 
redeem  on  the  last  days  of  redemption  consisted,  under  this 
section,  of  the  full  redemption  money  on  the  amount  of  the 
September  sale,  and  in  addition  the  amount  actually  paid  by 
the  purchaser  at  each  of  the  former  sales.  This  amount  was 
paid.  I  am  not  inclined  to  deprive  an  owner  of  his  land  who 
has  literally  complied  with  the  statute  as  to  redemption. 
This  section  applies,  by  its  terms,  to  "any  purchaser"  at  a 
tax  sale  who  "shall  suffer  the  same  to  be  again  sold"  for 
taxes  "before  the  end  of  the  second  annual  sale  thereafter." 
Here  the  purchaser  did  "suffer  the  same  to  be  again  sold" 
before  that  time. 


1882. J  Channon  et  al.  v.  Stewart.  541 

Syllabus.     Statement  of  the  case. 

Henry  Channon  et  al. 

v. 

William  Stewart. 

Filed  at  Ottawa  March  28,  1882 — Rehearing  denied  September  Term,  1882. 

Chanceey  jueisdiction — of  an  account  of  net  profits  to  determine 
compensation  for  services.  Where  an  employe  of  a  firm  is  to  receive  a  cer- 
tain sum  per  year,  and  one -half  of  the  net  profits  of  a  certain  branch  of  the 
business,  as  compensation  for  his  services,  a  court  of  chancery  will  have 
jurisdiction  of  a  bill  by  such  employe'  for  an  account  of  the  partnership,  for 
the  purpose  of  ascertaining  the  profits  of  such  business,  although  the  com- 
plainant is  not  a  partner. 

Appeal  from  the  Appellate  Court  for  the  First  District; 
— heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Co©k  county ;  the  Hon.  John  A.  Jameson,  Judge,  presiding. 

In  December,  1877,  appellants,  who  were  doing  business 
in  Chicago  in  the  ship-chandlery  business,  wishing  to  add  to 
their  business  a  sail-making  branch,  employed  appellee  to 
take  charge  of  and  manage  the  sail-making  branch  of  the 
business.  His  compensation,  by  their  agreement,  was  to  be 
a  salary  of  $700  a  year  and  one-half  of  the  net  profits  accru- 
ing from  the  sail-making.  This  contract  was  for  one  year — 
1878.  He  entered  upon  his  duties  and  continued  without 
further  express  contract  until  February  1,  1880,  when  by 
consent  he  left  their  service.  They  had  had  no  full  settle- 
ment, and  in  trying  to  settle,  a  dispute  arose  as  to  certain 
expenses  incurred  by  appellants,  which  they  claimed  inured 
to  the  advantage  of  the  sail-making  business  as  well  as  to 
that  of  the  ship-chandlery  business,  and  a  part  of  which  they 
insisted  should  be  charged  to  the  sail  business  as  expenses, 
in  fixing  the  amount  of  net  profits,  of  which  appellee  was 
entitled  to  one-half. 

This  is  a  suit  in  chancery,  brought  by  appellee,  for  a  set- 
tlement of  the  accounts  between  him  and  appellants,  and 
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especially  for  an  adjustment  of  the  amount  of  the  profits  in 
the  sail-making  business,  one-half  of  which,  it  is  conceded,  is 
to  be  paid  to  him  as  part  of  the  compensation  for  his  ser- 
vices. Issues  were  formed,  and  the  cause  referred  to  the 
master  to  take  proofs  and  state  an  account.  The  master's 
report,  stating  the  accounts  in  detail,  was  filed.  Exceptions 
to  the  report  were  overruled,  and  a  decree  rendered  in  favor 
of  appellee  for  $2120.55,  and  that  the  outstanding  debts, 
amounting  to  $119,  be  sold  by  appellants,  and  one-half  the 
proceeds  be  paid  to  appellee.  Defendants  appealed  to  the 
Appellate  Court,  where  the  decree  was  affirmed,  and  they 
bring  the  record  here  for  review. 

Mr.  I.  K.  Boyesen,  for  the  appellants : 

A  general  averment  of  unsettled  accounts  is  insufficient  to 
give  a  court  of  equity  jurisdiction,  and  a  bill  for  an  account 
must  show  either  a  case  of  which  a  court  of  equity  has  pri- 
mary jurisdiction,  such  as  trust,  fraud  or  unsettled  partner- 
ship accounts,  or  else  such  intricate  accounts  as  can  not 
fairly  be  tried  at  law.  Parsons  on  Partnership,  77 ;  Har- 
rington v.  Churchivard,  6  Jur.  (N.  S.)  576;  4  C.  E.  Green, 
281 ;  JDarthey  v.  Clemens,  6  Beav.  165 ;  Logan  v.  Lucas,  59 
111.  237 ;  Buell  v.  Selz,  5  Bradw.  120 ;  Kimball  v.  Walker,  30 
111.  503. 

Messrs.  Moore  &  Peet,  for  the  appellee : 

This  case  belongs  to  a  class  in  which  courts  of  equity  have 
concurrent  jurisdiction  with  courts  of  law.  The  accounts  ran 
over  two  years  and  a  part  of  a  third,  and  no  complete  account 
has  been  rendered  for  any  period.  The  defendants  were  run- 
ning two  branches  of  business,  and  the  accounts  were  mixed 
together  in  the  same  books,  of  which  the  defendants  had  the 
entire  possession  and  control. 

The  case  of  Kimball  v.  Walker,  30  111.  503,  applies  only  to 
cases  where  no  circumstances  whatever  can  give  the  court 
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jurisdiction.     Stout  v.  Cook,  41  111.  477;  Magee  v.  Magee,  51 
id.  500;   Darnell's  Chancery  Practice,  G30. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

It  is  insisted  that  a  court  of  chancery  has  not  jurisdiction 
in  this  case.  It  is  said  appellee  was  not  a  partner  with 
appellants,  and  hence  the  case  does  not  fall  under  the  head 
of  accounts  between  partners,  and  that  there  is  not  any  such 
complication  of  accounts  as  might  otherwise  call  for*  the 
intervention  of  a  court  of  chancery.  It  is  true  appellee  was 
not  a  partner  with  appellants,  but  to  ascertain  his  true  com- 
pensation it  is  necessary  to  adjust  the  accounts  of  the  part- 
nership of  appellants,  for  the  amount  of  the  net  profits  of 
that  business  must  be  ascertained  before  the  true  amount  of 
the  compensation  of  appellee  can  be  fixed.  Every  reason  for 
the  adjustment  of  the  accounts  between  partners,  in  a  court 
of  chancery,  applies  with  equal  force  in  this  case,  and  we 
think  the  subject  matter  is  a  fit  subject  for  a  court  of 
chancery. 

As  to  the  merits  of  this  controversy,  after  a  careful  exam- 
ination of  the  record  we  are  not  convinced  that  any  error 
has  been  committed  by  the  court  by  which  any  wrong  has 
been  done  to  appellants.  The  controversy  relates  chiefly  to 
questions  of  fact.  A  discussion  of  the  items  in  detail  could 
subserve  no  useful  purpose.  We  content  ourselves  in  saying 
that  we  find  no  cause  for  disturbing  the  decree. 

The  judgment  of  the  Appellate  Court  is  therefore  affirmed. 

Judgment  affirmed. 
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Alex.  W.  McClure 

v. 
Edwin  Walker  et  al. 

Filed  at  Ottawa  March  28,  1882 — Rehearing  denied  September  Term,  1882. 

Limitation — wbit  of  ekrob — in  cases  arising  under  the  Burnt  Records 
act.  The  limitation  of  twelve  months  from  the  entering  of  the  final  decree 
in  a  suit  instituted  under  the  Burnt  Eecords  act  of  1872,  within  which  a  writ 
of  error  may  be  sued  out,  as  provided  in  the  16th  section  of  that  act,  applies 
to  cases  of  that  character  which  may  have  been  determined  in  an  Appellate 
Court,  as  well  as  to  cases  where  the  writ  of  error  is  sought  to  be  sued  out  of 
the  Supreme  Court  to  a  circuit  court. 

Writ   of  Error  to   the   Appellate   Court   for   the   First 
District. 

This  was  a  motion  to  dismiss  the  writ  of  error  upon  the 
ground  it  was  not  sued  out  in  proper  time. 

Mr.  I.  K.  Boyesen,    and  Mr.  A.  H.  Lawrence,  for  the 
motion. 

Messrs.  Merriam  &  Whipple,  contra. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 


This  is  a  motion  to  dismiss  the  writ  of  error  on  the  ground 
the  writ  was  not  sued  out  within  one  year  after  the  rendering 
of  the  decree,  as  provided  by  the  16th  section  of  the  act  of 
1872,  commonly  known  as  the  Burnt  Becords  act. 

It  appears  that  on  the  20th  of  August,  1878,  the  circuit 
court  of  Cook  county  entered  the  original  decree  in  this  case, 
and  that  it  was  subsequently  removed  by  writ  of  error  to  the 
Appellate  Court  for  the  First  District,  where  on  the  2d  of 
April,  1879,  the  decree  of  the  circuit  court  was  reversed,  and 
a  final  decree  entered  in  the  cause  by  the  Appellate  Court, 
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to  reverse  which,  on  the  12th  of  January,  1882,  the  present 
writ  of  error  was  sued  out.  As  more  than  twelve  months 
intervened  between  the  rendering  of  the  decree  and  the  suing 
out  of  the  writ,  and  as  the  Burnt  Kecords  act  was  passed 
before  the  act  establishing  Appellate  Courts,  and  conse- 
quently judgments  in  those  courts  were  not  specifically  men- 
tioned, the  question  is  presented  by  the  present  motion 
whether  this  case  is  to  be  governed  by  the  general  limitation 
law  of  five  years,  or  the  limitation  of  one  year  under  the 
Burnt  Becords  act. 

While  the  question  is  not  entirely  free  from  doubt,  we  are 
of  opinion  the  object  of  the  legislature  in  adopting  the  latter 
act,  and  the  public  interests,  will  be  best  subserved  by  hold- 
ing the  limitation  of  one  year  applies,  and  we  accordingly 
so  hold.  Had  the  case  been  brought  from  the  circuit  court 
to  this  court,  there  is  no  question  but  that  the  limitation  of 
one  year  would  apply,  and  to  hold  the  limitation  of  five  years 
applies  in  cases  coming  from  the  Appellate  Courts  to  this 
court,  would  be  to  make  the  period  of  limitation  depend  in 
every  case  upon  the  accidental  and  inconsequential  fact  of 
whether  the  cause  came  here  from  the  one  or  the  other  of 
those  courts,  and  this  could  hardly  have  been  intended  by 
the  legislature.  The  construction  which  we  have  given  the 
several  provisions  of  the  statute  relating  to  this  question, 
makes  this  period  of  limitation  uniform  in  all  cases  arising 
under  the  Burnt  Becords  act,  without  regard  to  the  court  from 
which  they  may  be  brought  to  this  court. 

The  motion  to  dismiss  the  writ  of  error  is  sustained. 

Writ  of  error  dismissed. 

Walker  and  Scott,  JJ.,  dissenting. 


35—103  III. 
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The  Chicago  and  Eastern  Kailroad  Company 

v. 

James  Flexman. 

Filed  at  Ottawa  May  12, 1882 — Rehearing  denied  September  Term,  1882. 

1.  Mastee  and  sekvant — liability  of  master  for  trespass  of  servant. 
Where  a  servant  goes  outside  of  his  employment,  and  while  not  acting  in 
pursuance  of  the  authority  given  him  inflicts  a  willful  injury  upon  one  not 
entrusted  to  his  care  by  the  master,  or  on  one  to  whom  the  master  owes  no 
duty,  the  act  will  be  that  of  the  servant  alone,  and  the  master  can  not  be  held 
responsible  for  it. 

2.  Same — carrier's  duty  to  protect  passengers — liability  for  acts  of 
servant.  A  carrier,  whether  by  steamboat,  railway,  or  otherwise,  is  under 
obligation  to  convey  his  passenger  safely  and  properly,  and  to  treat  him 
respectfully,  and  if  he  entrusts  this  duty  to  his  servants,  the  law  holds  him 
responsible  for  the  manner  in  which  they  execute  the  trust. 

3.  A  carrier  must  not  only  protect  his  passengers  against  the  violence  and 
insults  of  strangers  and  co-passengers,  but  also  against  the  violence  and 
assaults  of  his  own  servants.  If  this  protection  is  not  afforded,  and  the 
passenger  is  assaulted  and  beaten  through  the  negligence  of  the  carrier's 
servants,  he  will  be  responsible  for  the  injury,  and  especially  for  the  assault 
of  his  servants. 

4.  Where  a  passenger  on  arriving  at  the  place  to  which  he  had  paid  his 
fare  on  a  railroad  train  missed  his  watch,  and  supposing  it  to  have  been 
stolen,  refused  to  leave  the  train  until  he  should  recover  his  watch,  and  the 
conductor  consented  that  he  might  remain  on  the  train  until  it  reached 
another  station,  and  after  the  train  had  started  and  a  partial  search  had  been 
made,  a  passenger  asked  who  he  thought  had  his  watch,  when  he  replied, 
"That  fellow,"  pointing  at  a  brakeman,  who  immediately  struck  him  in  the 
face  with  a  lantern:  Held,  that  the  facts  showed  a  right  of  action  against 
the  railroad  company  for  the  injury  inflicted  by  its  servant,  and  that  the 
company  occupied  the  same  position  towards  the  passenger  as  if  he  had  paid 
his  fare  to  such  other  station. 

Appeal  from  the  Circuit  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Iroquois  County;  the  Hon.  Franklin  Blades,  Judge,  pre-' 
siding. 
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Mr.  William  Armstrong,  for  the  appellant : 

The  master  is  not  liable  for  the  willful  mischief  of  his 
servant,  or  his  acts  outside  of  the  line  of  his  employment. 
McManus  v.  Cricket,  1  East,  106;  Croft  v.  Allison,  4  B.  &  A. 
500;  Lane  v.  Cotton,  12  Mod.  488;  Middleton  v.  Fowler, 
Salk.  2S2;  Borne  v.  Birkenhead  R.  R.  Co.  7  Eng.  L.  &  E. 
546;  Story  on  Agency,  sec.  456;  Wharton  on  Agency,  sec. 
540 ;  Angell  on  Carriers,  sec.  604 ;  Cooley  on  Torts,  533 ; 
2  Kent's  Commentaries,  260 ;  Wright  v.  Wilcox,  19  Wend. 
343;  Vanderbiltv.  Richmond  Turnpike  Co.  2  Conn.  479  ;  Hib- 
bard  v.  Neiv  York  and  Erie  R.  R.  Co.  15  N.  Y.  455 ;  Isaac  v. 
Third  Avenue  R.  R.  Co.  47  id.  122 ;  Mott  v.  Consumers'  Ice 
Co.  73  id.  543 ;  Evansville  and  Crawfordsuille  R.  R.  Co.  v. 
Baum,  26  Ind.  70 ;  Indianapolis,  Pitts:  and  Chicago  Ry.  Co. 
v.  Anthony,  43  id.  183;  Little  Miami  R.  R.  Co.  v.  Wet-more, 
19  Ohio  St.  110;  Bryant  v.  Rich,  106  Mass.  180;  Ramsden 
v.  B.  and  A.  R.  R.  104  id.  117;  Shirley  v.  Billings,  8  Bush, 
147 ;  Goddard  v.  Grand  Trunk  Ry.  Co.  57  Maine,  202 ;  John- 
son y.  Barber,  5  Gilm.  425;  Tidier  v.  Voght,  13  111.  277; 
Oxford  v.  Peter,  28  id.  434 ;  Halty  v.  Marked,  44  id.  227 ; 
Pritchard  v.  Keefer,  53  id.  117;  Noble  v.  Cunningham,  74  id. 
51 ;  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Bryan,  90 
id.  126. 

Appellee,  at  the  time  of  the  injury,  was  a  stranger  to  the 
appellant,  and  not  a  passenger,  and  was  upon  the  car  without 
payment  of  his  fare. 

There  is  a  duty  resting  upon  a  passenger  to  so  demean 
himself  towards  the  servants  as  not,  by  misbehavior,  to 
provoke  a  personal  quarrel  with  them.  Little  Miami  R.  R. 
Co.  v.  Wetmore,  19  Ohio  St.  133.  See,  also,  Illinois  Central 
R.  R.  Co.  v.  Whittemore,  43  111.  420 ;  Chicago  and  Northwest- 
ern R.  R.  Co.  v.  Williams,  55  id.  185;  Chicago,  Burlington 
and  Quincy  R.  R.  Co.  v.  Griffin,  68  id.  499. 
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Messrs.  Doyle,  Morris  &  Stearns,  for  the  appellee : 
It  is  the  duty  of  a  carrier  to  protect  his  passenger  from 
violence  and  insult,  from  whatever  source,  and  more  espe- 
cially from  his  own  servants.  Goddard  v.  Grand  Trunk 
By.  Co.  57  Maine,  202;  Howe  v.  Neiomarch,  12  Allen,  115; 
Angell  &  Ames  on  Corporations,  404 ;  Moore  v.  Railroad, 
4  Gray,  365;  Seymour  v.  Greenwood,  7  Hurl.  &  Nor.  354; 
Railroad  v.  Finney,  10  Wis.  388;  Railroad  v.  Arendiver,  42 
Pa.  St.  356;  Weed  v.  Railroad,  17  N.  Y.  362;  Railroad  v. 
Derby,  14  How.  468;  Railroad  v.  Hinds,  53  Pa.  512;  Flint 
V.  Transportation  Co.  34  Conn.  554 ;  Landreaux  v.  Bell,  5  La. 
(0.  S.)  275 ;  Nieto  v.  Clark,  1  Cliff.  145 ;  Chamberlain  v. 
Chandler,  3  Mass.  242 ;  Bryant  v.  Rich,  106  id.  180 ;  Chicago 
and  Northwestern  Ry.  Co.  v.  Croaker,  36  Wis.  657;  Keokuk 
Northern  Line  Packet  Co.  v.  True,  88  111.  608. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  James  Flexman,  against 
appellant,  to  recover  damages  for  personal  injuries  inflicted 
upon  him  while  a  passenger  in  appellant's  cars,  by  a  brake- 
man  in  the  employ  of  the  company. 

The  plaintiff,  as  appears  from  the  evidence,  procured  a 
ticket  from  Hoopeston  to  Milford,  and  took  passage  on  a 
freight  train  which  carried  passengers.  Soon  after  plaintiff 
entered  the  car  he  laid  down  in  a  seat  and  went  to  sleep. 
When  the  train  arrived  at  Milford  he  was  notified  by  the 
conductor.  As  plaintiff  was  about  to  leave  the  car  he  missed 
his  watch,  and  supposed  it  had  been  stolen.  He  then  refused 
to  leave  the  train  until  he  recovered  the  watch,  and  the  con- 
ductor consented  that  he  might  remain  on  the  train  until 
they  should  reach  Watseka.  After  the  train  had  started,  a 
passenger  assisted  plaintiff  in  making  a  partial  search  for 
the  watch,  but  it  was  not  then  found.  The  passenger  then 
inquired  of  plaintiff  who  he  thought  had  his  watch,  to  which 
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he  replied,  "That  fellow,"  pointing  at  the  brakeman.  Imme- 
diately after  the  remark  was  made  the  brakeman  struck 
plaintiff  in  the  face  with  a  railroad  lantern,  inflicting  the 
injuries  complained  of.  These  are  substantially  the  facts, 
over  which  there  is  no  controversy  by  the  parties. 

After  the  plaintiff  had  introduced  all  his  testimony,  the 
defendant  entered  a  motion  to  exclude  the  evidence  from  the 
jury,  and  asked  for  an  order  directing  the  jury  to  find  a  ver- 
dict for  defendant.  The  court  denied  the  motion,  and  the 
defendant  excepted.  This  decision  of  the  court  presents  the 
question  whether  the  facts  proven,  conceding  them  to  be  true, 
constitute  a  cause  of  action  against  the  defendant. 

The  point  is  made  that  as  plaintiff  only  paid  fare  to  Mil- 
ford  he  ought  not  to  be  regarded  as  a  passenger  on  the  train 
after  he  left  that  place.  We  do  not  regard  this  position  well 
taken.  The  conductor  did  not  demand  or  require  fare  from 
the  plaintiff;  had  he  done  so,  no  doubt  the  required  amount 
would  have  been  paid.  As  the  conductor  failed  to  call  for 
fare,  it  must  be  regarded  as  waived.  At  all  events,  we  have 
no  hesitation  in  holding  that  the  railroad  company  occupied 
the  same  position  towards  plaintiff  that  it  would  have  occu- 
pied had  he  paid  his  fare. 

But  it  is  said,  "that  if  the  plaintiff  was  injured  by  a  ser- 
vant of  appellant,  it  was  an  act  outside  of  the  employment  of 
the  servant  who  committed  the  act,  and  not  in  furtherance 
of  his  employment  by  the  master. "  This  position  is  predi- 
cated upon  McManus  v.  Cricket,  1  East,  106,  and  like  cases 
which  have  followed  it.  In  the  case  cited  Lord  Kenyon  said : 
"It  is  laid  down  by  Holt,  Ch.  J.,  as  a  general  position,  'that 
no  master  is  chargeable  with  the  acts  of  his  servant  but  when 
he  acts  in  the  execution  of  the  authority  given  him.'  Now, 
when  a  servant  quits  sight  of  the  object  for  which  he  is 
employed,  and  without  having  in  view  his  master's  orders 
pursues  that  which  his  own  malice  suggests,  he  no  longer  acts 
in  pursuance  of  the  authority  given  him,  and,  according  to 
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the  doctrine  of  Lord  Holt,  his  master  will  not  be  answer- 
able for  such  act."  The  doctrine  announced  is  no  doubt 
correct  when  applied  to  a  proper  case.  If,  for  example,  a 
conductor  or  brakeman  in  the  employ  of  a  railroad  company 
should  willfully  or  maliciously  assault  a  stranger, — a  person 
to  whom  the  railroad  company  owed  no  obligation  whatever, 
— the  master  in  such  a  case  would  not  be  liable  for  the  act 
of  the  servant ;  but  when  the  same  doctrine  is  invoked  to 
control  a  case  where  an  assault  has  been  made  by  the  ser- 
vant of  the  company  upon  a  passenger  on  one  of  its  trains,  a 
different  question  is  presented — one  which  rests  entirely  upon 
a  different  principle. 

What  are  the  obligations  and  duties  of  a  common  carrier 
toward  its  passengers  ?  In  Keokuk  Northern  Line  Packet  Co. 
v.  True,  88  111.  608,  it  was  held  that  a  steamboat  company, 
as  a  carrier  of  passengers  for  hire,  is,  through  its  officers  and 
servants,  bound  to  the  utmost  practicable  care  and  diligence 
to  carry  its  passengers  safely  to  their  place  of  destination, 
and  to  use  all  reasonably  practicable  care  and  diligence  to 
maintain  among  the  crew  of  the  boat,  including  deck  hands 
and  roustabouts,  such  a  degree  of  order  and  discipline  as 
may  be  requisite  for  the  safety  of  its  passengers.  The  same 
rule  that  governs  a  steamboat  company  must  also  be  applied 
to  a  railroad  company,  as  the  duties  and  obligations  resting 
upon  the  two  are  the  same,  or  any  other  company  which 
carries  passengers  for  hire.  In  Goddard  v.  Grand  Trunk 
By.  Co.  57  Me.  202,  in  discussing  this  question,  the  court 
says:  "The  carrier's  obligation  is  to  carry  his  passenger 
safely  and  properly,  and  to  treat  him  respectfully ;  and  if  he 
entrusts  the  performance  of  this  duty  to  his  servants,  the  law 
holds  him  responsible  for  the  manner  in  which  they  execute 
the  trust.  *  *  *  He  must  not  only  protect  his  pas- 
sengers against  the  violence  and  insults  of  strangers  and 
co-passengers,  but,  a  fortiori,  against  the  violence  and  insults 
of  his  own  servants.     If  this  duty  to  the  passenger  is  not 
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performed, — if  this  protection  is  not  furnished, — but,  on  the 
contrary,  the  passenger  is  assaulted  and  insulted  through  the 
negligence  of  the  carrier's  servant,  the  carrier  is  necessarily 
responsible."  In  Bryant  v.  Rich,  106  Mass.  180,  where  the 
plaintiff,  a  passenger  on  a  steamboat,  was  assaulted  and 
injured  by  the  steward  and  some  of  the  table  waiters,  the 
defendant,  as  a  common  carrier,  was  held  liable  for  the 
injury.  In  Croaker  v.  Chicago  and  Northwestern  By.  Co.  36 
Wis.  657,  where  the  conductor  of  a  railroad  train  kissed  a 
female  passenger  against  her  will,  the  court,  in  an  elaborate 
opinion,  held  the  railroad  company  liable  for  compensatory 
damages.  It  is  there  said :  "We  can  not  think  there  is  a 
question  of  the  respondent's  right  to  recover  against  the 
appellant  for  a  tort  which  was  a  breach  of  the  contract  of 
carriage."  In  Shirley  v.  Billings,  8  Bush,  147,  where  a  pas- 
senger on  defendant's  boat  was  assaulted  and  injured  by  an 
officer  on  the  boat,  the  defendant  was  held  liable.  See,  also, 
McKinley  v.  Chicago  and  Northivestem  R.  B.  Co.  44  Iowa, 
314,  and  N.  0.,  St.  L.  and  C.  B.  B.  Co.  v.  Burke,  53  Miss. 
200.  Many  other  authorities  holding  the  same  doctrine 
might  be  cited,  but  we  do  not  regard  it  necessary.  It  is  true 
there  are  authorities  holding  the  opposite  view,  but  we  do  not 
think  they  declare  the  reason  or  logic  of  the  law,  and  we  are 
not  prepared  to  follow  them. 

The  appellant  was  a  common  carrier  of  passengers.  As 
such  it  was  not  an  insurer  against  any  possible  injury  that  a 
passenger  might  receive  while  on  the  train,  but  the  company 
was  bound  to  furnish  a  safe  track,  cars  and  machinery  of  the 
most  approved  quality,  and  place  the  trains  in  the  hands  of 
skillful  engineers  and  competent  managers, — the  agents  and 
servants  were  bound  to  be  qualified  and  competent  for  their 
several  employments.  Again,  the  law  required  appellant,  as 
a  common  carrier,  to  use  all  reasonable  exertion  to  protect 
its  passengers  from  insult  or  injury  from  fellow  passengers 
who  might  be  on  the  train,  and  if  the  agents  of  appellant  in 
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charge  of  the  train  should  fail  to  use  reasonable  diligence  to 
protect  its  passengers  from  injuries  from  strangers  while  on 
board  the  train,  the  company  would  be  liable.  So,  too,  the 
contract  which  existed  between  appellant  as  a  common  car- 
rier and  appellee  as  a  passenger,  was  a  guaranty  on  behalf 
of  the  carrier  that  appellee  should  be  protected  against  per- 
sonal injury  from  the  agents  or  servants  of  appellant  in 
charge  of  the  train.  The  company  placed  these  men  in 
charge  of  the  train.  It  alone  had  the  power  of  removal,  and 
justice  demands  that  it  should  be  held  responsible  for  their 
wrongful  acts  towards  passengers  while  in  charge  of  the 
train.  Any  other  rule  might  place  the  traveling  public  at 
the  mercy  of  any  reckless  employe  a  railroad  company  might 
see  fit  to  employ,  and  we  are  not  inclined  to  establish  a  pre- 
cedent which  will  impair  the  personal  security  of  a  passenger. 
We  are  of  opinion  that  the  evidence  showed  a  legal  cause 
of  action  in  plaintiff,  and  the  court  did  not  err  in  overruling 
the  motion  to  exclude  the  evidence  from  the  jury.  Two 
instructions  given  for  the  plaintiff  have  been  somewhat  criti- 
cized, but  we  think  they  were  in  the  main  correct. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


John  B.  Zanone 

v. 

Mound  City. 


Filed  at  Ottawa  May  12,  1882 — Rehearing  denied  September  Term,  1882. 

1.  License — to  keep  a  dram-shop — arbitrary  discrimination  as  to  per- 
sons. Under  a  general  ordinance  of  a  city  for  licensing  dram-shops,  the  city 
authorities  have  no  right  to  make  an  arbitrary  discrimination  in  granting 
licenses.  They  can  not  grant  the  same  to  a  favored  few  and  refuse  it  to 
mother  who  has  in  all  respects  complied  with  the  ordinance  and  laws  of  the 
State,  and  who  is  admitted  to  be  in  every  respect  a  suitable  person. 
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2.  The  business  of  dealing  in  liquor  is  recognized  by  the  constitution  as 
a  legitimate  business,  and  a  license  to  keep  a  grocery  or  dram-shop  is  placed 
in  the  same  category  with  licenses  to  carry  on  any  other  lawful  business, 
and  it  must  be  dealt  with  according  to  law,  and  special  privileges  are  not  to 
be  granted  to  particular  persons. 

3.  Same — extent  of  limitation — and  in  what  manner  to  be  prescribed. 
The  court  is  not  prepared  to  decide  that  municipal  authorities  may  not  refuse 
a  license  to  persons  of  such  habits  and  character  as  render  them  unfit  per- 
sons to  be  licensed,  or  that  they  may  not  limit  the  number  of  dram-shop 
keepers  to  be  licensed;  but  this  must  be  done,  if  at  all,  by  ordinance,  and  it 
would  seem  that  in  such  a  case,  to  avoid  favoritism  and  monopoly,  some  pro- 
vision should  be  made  for  a  fair  competition  among  suitable  persons  seeking 
such  privileges. 

4.  Same — when  the  granting  will  be  compelled  by  mandamus.  Any  one 
who  has  brought  himself  strictly  within  the  requirements  regulating  the 
licensing  power,  may  compel  by  mandamus  the  corporate  authorities  to  grant 
him  a  license  when  it  is  refused  through  mere  caprice. 

5.  Municipal  corporations — of  their  powers,  and  in  what  manner 
to  be  exercised.  Municipal  corporations  are  mere  creatures  of  the  legislative 
will,  and  can  exercise  no  powers  except  such  as  the  State  has  conferred  on 
them.  All  powers  they  possess  are  held  by  them  in  trust  for  the  people  of 
the  municipality,  and  for  the  public  generally.  Their  governmental  and 
administrative  powers,  other  than  those  conferred  by  statutory  or  constitu- 
tional enactment,  which  are  self-executing,  can  only  be  exercised  by  appro- 
priate ordinances. 

6.  Ordinances — of  their  requisites.  Ordinances  must  be  general  in 
their  character,  and  operate  equally  upon  all  persons  within  the  municipality 
of  the  same  class  to  whom  they  relate;  they  must  not  be  in  violation  of  any 
law,  contrary  to  public  policy,  or  unnecessarily  oppressive,  and  must  not 
unjustly  and  arbitrarily  discriminate  between  citizens  of  the  same  class. 

This  is  an  original  application  in  this  court  by  John  B. 
Zanone,  against  the  authorities  of  Mound  City,  to  compel 
them  to  grant  him  a  license  to  keep  a  dram-shop  within  the 
city.     The  respondents  demurred  to  the  petition. 

Messrs.  Mulkey  &  Leek,  for  the  relator : 

The  petition  shows  everything  necessary  to  entitle  the 
relator  to  the  relief  sought,  and  this  is  admitted  by  the 
demurrer.  The  power  of  the  city  to  grant  the  license  is 
expressly  given,  and  it  can  not  be  pretended  that  the  act 
sought  to  be  enforced  is  in  itself  unlawful.     The  power  of  the 
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city  to  license  has  been  carried  into  effect  by  a  general  ordi- 
nance.     People  ex  rel.  Besse  v.  Village  of  Crotty,  93  111.  180. 

The  ordinances  of  such  corporations  must  be  reasonable, 
and  such  as  are  vexatious,  unequal  or  oppressive,  are  void. 
City  of  Chicago  v.  Rumpff,  45  111.  96. 

Any  suitable  person  bringing  himself  within  the  require- 
ments of  an  ordinance  for  licensing  a  calling,  will  be  entitled 
to  have  a  license,  and  it  can  not  arbitrarily  be  refused  to 
him  and  granted  to  others.  City  of  East  St.  Louis  v.  Wehr- 
ung,  50  111.  32.  See,  also,  People  ex  rel.  Besse  v.  Village  of 
Crotty,  93  111.  180,  and  Prather  et  al.  v.  People,  85  id.  36. 

Mr.  Samuel  P.  Wheeler,  for  the  respondents : 

The  ordinance  of  the  city  provides  that  no  license  shall  be 
issued  by  the  clerk  until  the  application  for  the  same  shall 
have  been  presented  to  and  approved  by  the  city  council, 
and  an  order  made  for  the  issuing  of  the  same.  Without 
this  ordinance  the  relator  could  not  be  licensed  at  all. 
People  v.  Village  of  Crotty,  93  111.  180. 

A  license  is  a  privilege  which  may  be  granted  or  denied. 
Had  the  ordinance  been  general  in  its  terms,  giving  to  any 
one  the  privilege,  upon  paying  a  certain  sum  and  giving  a 
bond,  making  the  issuance  of  the  license  a  mere  ministerial 
act,  the  case  would  be  different,  and  a  mandamus  might  be 
awarded,  as  intimated  in  Kadgihn  v.  City  of  Bloomington, 
58  111.  229. 

The  city  council  has  complete  control  of  this  matter. 
They  may  refuse  any  and  all  licenses,  or  may  grant  licenses 
for  the  sale  of  wine  and  beer  only,  or  in  quantities  of  one 
gallon  and  over,  or  may  license  on  particular  streets.  This 
discretion  being  vested  in  them,  it  will  not  be  taken  from 
them  by  the  courts.  The  exercise  of  such  discretion  by  the 
council  is  final,  and  not  subject  to  review. 

The  courts  have  always  held  that  where  the  performance 
of  a  duty  is  discretionary,  mandamus  to  compel  such  per- 
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formance  will  not  lie.  The  first  step  towards  obtaining  a 
license,  is  an  application  to  the  city  council.  This  is  not  a 
mere  matter  of  form,  and  to  be  granted  of  course.  It  means 
something  more. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  an  application  for  a  mandamus  from  this  court, 
sought  by  John  B.  Zanone,  a  resident  of  Mound  City,  against 
the  municipal  authorities  of  that  city,  to  compel  them  to 
issue  to  him  a  license  to  keep  a  dram-shop  within  the  corpo- 
rate limits  of  the  city.  The  case  is  submitted  for  final 
decision  upon  a  demurrer  to  the  petition. 

It  is  charged  in  the  petition,  and  confessed  by  the  demur- 
rer, that  Mound  City  is  organized  under  the  general  law  of 
1872,  for  the  incorporation  of  cities  and  villages;  that  prior 
to  this  proceeding  the  city  council  passed  a  general  ordinance 
providing  for  the  issue  of  licenses  to  keep  dram-shops  within 
the  city,  upon  certain  conditions  set  out  in  the  ordinance; 
that  the  petitioner,  in  strict  conformity  with  all  the  condi- 
tions and  requirements  of  the  ordinance,  made  application 
for  such  license,  tendering  to  the  city  clerk,  the  proper 
officer,  the  license  fees  fixed  by  the  ordinance,  and  also  a 
good  and  sufficient  bond,  as  provided  by  the  5th  section  of 
the  Dram-shop  act — both  of  which  were  refused  without  any 
reason  being  assigned  therefor,  and  that  the  application  for 
license  was  denied ;  that  about  the  time  of,  and  both  before 
and  after,  his  application,  the  respondents  issued  licenses  to 
a  number  of  other  applicants  to  keep  dram-shops  in  the 
same  block  of  the  city  in  which  was  the  location  where  peti- 
tioner proposed,  in  his  application,  to  keep  one.  It  is  also, 
in  the  same  manner,  alleged  in  the  petition  and  confessed  by 
the  demurrer,  that  the  petitioner  is  in  every  respect  a  suitable 
person  to  be  licensed  to  carry  on  such  business,  and  that  he  is 
the  only  person  whose  application  for  such  a  license  has  ever 
been  refused  by  the  municipal   authorities.     In  short,  the 
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record  shows  a  clear  and  unequivocal  case  of  arbitrary  dis- 
crimination on  the  part  of  the  defendants  against  the  peti- 
tioner. No  excuse,  justification  or  explanation  is  shown  or 
offered  by  defendants  for  their  action  in  this  regard. 

It  is  claimed  by  counsel  for  defendants  that  the  city  coun- 
cil, as  a  matter  of  law,  has  the  right  to  exercise  this  arbi- 
trary discrimination  in  the  matter  of  granting  licenses.  No 
authority  has  been  cited  which  sustains  this  position,  and 
we  have  found  none.  To  so  hold  would  be  a  departure 
from  some  important  fundamental  principles  which  underlie 
municipal  government,  as  framed  under  our  constitution  and 
laws.  Municipal  corporations  are  mere  creatures  of  the 
legislative  will,  and  can  exercise  no  powers  except  such  as 
the  State  has  conferred  upon  them.  All  powers  they  possess 
are  held  by  them  in  trust  for  the  people  of  the  municipality, 
and  for  the  public  generally.  Their  governmental  and  admin- 
istrative powers  (other  than  those  conferred  by  statutory  or 
constitutional  enactments,  which  are  self-executing,)  can  only 
be  exercised  by  appropriate  ordinances.  Such  ordinances 
must  be  general  in  their  character,  and  operate  equally  upon 
all  persons  within  the  municipality,  of  the  class  to  which  the 
ordinance  relates.  Such  ordinances  must  not  be  in  violation 
of  law,  contrary  to  public  policy,  or  unnecessarily  oppressive, 
and  must  not  unjustly  or  arbitrarily  discriminate  between 
citizens  of  the  same  class.  These  views  are  not  new.  On 
this  subject  this  court  has  said:  "All  by-laws  should  be 
general  in  their  operation,  and  should  bear  equally  upon  all 
the  inhabitants  of  the  municipality.  Where  privileges  are 
granted  by  an  ordinance,  they  should  be  open  to  the  enjoy- 
ment of  all  upon  the  same  terms  and  conditions."  {City  of 
Chicago  v.  Rumpff,  45  111.  97.)  The  business  of  dealing  in 
liquors  is  recognized  by  the  constitution  as  a  legitimate  busi- 
ness, and  license  to  keep  a  grocery  or  dram-shop  is  placed  in 
the  same  category  with  license  to  carry  on  the  business  of  a 
merchant,  in  cases  where  a  merchant  may  lawfully  be  required 
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to  take  out  a  license.  So  long  as  the  law  recognizes  the 
business  of  keeping  a  dram-shop  as  a  legitimate  business, 
that  business  must  be  dealt  with  according  to  law,  and  special 
privileges  are  to  be  granted  to  the  favored  few  in  that  business 
no  more  than  in  any  other  lawful  business,  whatever  may  be 
the  private  feelings  or  views  of  judges  or  other  public  officers. 
Whether  a  license  be  that  of  a  merchant,  a  peddler,  or  a 
keeper  of  a  dram-shop,  it  confers  a  privilege  upon  the  citizen 
for  which  the  law  requires  a  fixed  compensation  to  be  paid, 
and  the  privilege  must  be  open  alike  to  all  citizens  of  the 
municipality  in  and  on  like  conditions. 

The  case  of  the  City  of  East  St.  Louis  v.  Wehrung,  46  111. 
392,  recognizes  the  principle  that  the  licensing  power  can 
only  be  exercised  through  general  ordinances  operating  uni- 
formly upon  all  persons  in  like  conditions.  The  case  of  East 
St.  Louis  v.  Wider,  46  111.  351,  decides,  expressly,  that  man- 
damus is  the  proper  remedy  where  an  applicant  has  brought 
himself  within  the  provisions  of  such  an  ordinance,  and  the 
municipal  authorities  refuse  the  license. 

The  Wehrung  case,  supra,  was  an  action  for  a  penalty 
imposed  by  an  ordinance  for  selling  intoxicating  liquors 
without  a  license.  The  ordinance  was  held  invalid  because 
it  authorized  the  city  treasurer  to  fix  the  amount  of  the 
license  fee  to  be  required  of  each  applicant,  and  also  per- 
mitted him,  with  the  concurrence  of  the  mayor,  to  reject 
arbitrarily  any  application  he  might  think  proper.  It  was 
held  that  the  municipal  authorities  could  not  delegate  their 
powers,  and  also  that  the  discrimination  provided  for  could 
not  be  lawfully  exercised  by  the  corporate  authorities.  If 
an  ordinance  providing  for  such  arbitrary  discrimination  be 
void  for  that  cause,  it  can  not  be  lawful  for  the  municipal 
authorities  to  accomplish  the  same  end  by  indirection,  by 
conforming  to  the  law  in  making  the  ordinance  general  on 
its  face,  and  at  the  same  time  defeating  the  requirements  of 
law  by  the  mode  of  carrying  the  ordinance  into  effect. 
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The  doctrine  that  any  one  who  has  brought  himself  strictly 
within  the  requirements  regulating  the  licensing  power  may 
compel,  by  mandamus,  the  corporate  authorities  to  grant  him 
a  license  where  it  is  refused  through  mere  caprice,  is  recog- 
nized, either  expressly  or  by  necessary  implication,  in  all  the 
cases  bearing  upon  this  subject  to  which  our  attention  has 
been  called.  In  the  case  of  The  People  v.  The  Village  of 
Crotty,  93  111.  180,  an  application  for  a  mandamus  to  compel 
the  village  authorities  to  issue  a  dram-shop  license  was 
denied,  under  the  circumstances  of  that  case,  because  no 
bond  was  tendered,  and  no  ordinance  providing  for  license 
was  shown ;  but  the  right  to  the  writ  was  fully  recognized, 
in  cases  of  this  character,  where  a  general  ordinance  has 
been  passed,  and  where  the  applicant  has  clearly  brought 
himself  within  the  provisions  of  the  ordinance  and  of  the 
law.  Viewed  in  a  legal  aspect,  in  the  light  of  the  decisions 
of  this  court,  no  distinction  can  be  perceived  in  this  regard 
between  applications  for  a  merchant's  or  a  peddler's  license 
and  applications  for  license  to  keep  a  dram-shop. 

Equality  before  the  law  is  a  fundamental  principle  of  our 
institutions,  and  no  reason  is  perceived  why  applicants  for 
license  to  keep  a  dram-shop,  who  are  suitable  persons  to  be 
licensed,  should  not  stand  on  an  equality  before  the  law. 
Captious  discriminations  among  men  of  that  trade  are  as 
obnoxious  as  would  be  such  discriminations  in  regard  to 
other  trades.  Were  this  an  application,  under  like  circum- 
stances, for  a  license  to  peddle,  or  to  carry  on  the  business 
of  a  merchant,  could  there  be  any  doubt  about  the  right  of 
the  applicant  ?  It  is  claimed  that  municipal  authorities  may 
exercise  a  discretion  in  such  matters.  We  do  not  decide  that 
they  may  not  refuse  license  to  persons  of  such  habits  and 
character  as  render  them  unfit  persons  to  be  licensed.  In 
this  case  the  authorities  had  not  decided  that  the  applicant 
was  not  a  fit  man  to  be  licensed.  On  this  record  it  stands 
confessed    that   the   applicant    is   a    suitable    person    to    be 
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licensed.     We  do  not  decide  that  the  municipal  authorities 

may   not    limit    the    number   of  dram-shop    keepers    to    be 

licensed,  but   this   must   be   done,   if  at   all,  by   ordinance. 

And  it  would  seem  that  in  such  case,  to  avoid  favoritism 

and  monopoly,  some  provision  should  be  made  for  a  fair 

competition  among  suitable  persons  seeking  such  privileges. 

Being  of  opinion  that  the  record  shows  a  clear  right  in  the 

relator,  the  peremptory  writ  sought  by  the  petition  is  ordered 

to  be  issued.  „,  ..    „        , 

Writ  allowed. 

Mr.  Justice  Scott  :     I  dissent  in  toto  from  this  opinion. 

Mr.  Justice  Walker  :     I  do  not  concur  in  this  judgment. 

Mr.  Justice  Sheldon  also  dissents. 


Asahel  Gage 

v. 

Chauncey  C.  Starkweather. 

Filed  at  Ottawa  May  12,  1882 — Rehearing  denied  September  Term, 

Appeals  and  writs  op  error — whether  a  freehold  involved — on  bill  to 
redeem  land  from  tax  sale.  A  bill  in  chancery  to  set  aside  a  tax  deed  upon 
the  ground  it  is  without  a  seal,  and  so  inoperative  as  an  instrument  of  con- 
veyance, is,  in  effect,  simply  a  bill  to  redeem.  A  title  invalid  upon  its  face 
does  not  amount  to  a  cloud.  And  while  a  redemption  in  such  case  may  ulti- 
mately affect  a  freehold,  the  question  of  the  right  to  redeem  does  not  involve 
a  freehold.  So  the  case  can  not  be  brought  from  the  trial  court  directly  to 
this  court  for  review,  there  existing  none  of  the  other  conditions  to  give 
jurisdiction. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

On  the  9th  of  May,  1879,  Chauncey  C.  Starkweather  filed 
in  the  office  of  the  clerk  of  the  Superior  Court  of  Cook  county 


560  Gage  v.  Starkweather.  [Sept. 

Statement  of  the  case. 

his  bill  in  chancery  against  Asahel  Gage,  and  therein,  in  sub- 
stance, alleged  that  he  was  the  owner  of  lot  37,  in  Kawson's 
subdivision  of  lots,  in  Bradley  and  Honore's  subdivision  of 
the  west  half  of  the  north-east  quarter  of  section  14,  town 
39,  range  13,  and  has  been  such  owner  since  the  15th  day 
of  May,  1875 ;  that  said  lot  was  sold  to  Henry  H.  Gage  for 
$9.90  on  the  9th  day  of  April,  1873,  for  the  State  and  county 
taxes  of  1871 ;  that  said  lot  was  sold  to  the  city  of  Chicago 
on  the  6th  day  of  November,  1874,  for  $4.87,  for  the  taxes 
of  1873;  that  the  lawful  time  of  redemption  from  the  first 
sale  did  not  end  until  November  7,  1876,  and  that  Asahel 
Gage,  the  assignee  of  Henry  H.  Gage,  applied  for  and  received 
from  the  county  clerk,  on  March  15,  1876,  a  tax  deed  to  said 
lot,  which  was  duly  recorded ;  that  said  deed,  as  appears  by 
the  record  thereof,  is  not  under  seal,  and  if  the  same  is  now 
under  seal  said  seal  has  been  affixed  since  the  record  thereof, 
without  warrant  of  law ;  that  said  lot  was  taxed  in  the  name 
of  J.  G.  Dietz,  for  the  taxes  of  1872,  1873,  1874  and  1875; 
that  defendant,  Gage,  filed  with  the  county  clerk,  as  proof  of 
compliance  with  the  law,  first,  his  own  affidavit,  reciting  that 
he  had  published  in  the  "Chicago  Daily  Courier, "  on  December 
7,  8  and  9,  1874,  a  notice  that  he  had  bought  said  premises 
April  19,  1873,  that  they  were  taxed  in  the  name  of  J.  G. 
Dietz,  and  that  the  time  of  redemption  would  expire  April 
19,  1875;  second,  the  affidavit  of  E.  L.  Couch,  reciting  that 
he  was  the  agent  of  Asahel  Gage,  that  the  lot  was  vacant 
September  2,  1873,  and  was  taxed  in  the  name  of  J.  G. 
Dietz,  that  he  made  diligent  search  for  said  Dietz,  and  was 
unable  to  find  him,  and  that  he  is  a  non-resident ;  and  third, 
the  certificate  of  sale  assigned  by  said  H.  H.  Gage  to  said 
Asahel  Gage,  said  assignment  not  being  under  seal ;  that  in 
1873,  1874,  1875  and  1876,  the  said  J.  G.  Dietz,  in  whose 
name  the  lot  was  taxed,  resided  in  Chicago,  and  his  name  and 
address  appeared  in  the  directory  for  that  year ;  that  said  deed 
is  a  cloud  upon  complainant's  title,  and  prevents  the  disposal 
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of  the  same.  Prayer  for  summons  to  said  Gage,  and  that 
upon  a  final  hearing  the  said  tax  deed  may  be  set  aside  and 
declared  to  be  void.  Complainant  offers  to  pay  the  taxes 
and  assessments  paid  by  said  Gage,  with  six  per  cent  interest, 
as  a  condition  of  said  relief,  and  prayer  for  general  relief. 

The  court  overruled  the  demurrer,  and  the  defendant  elect- 
ing to  stand  by  his  demurrer,  decree  was  rendered  in  accord- 
ance with  the  prayer  of  the  bill.  Gage  prosecutes  the  present 
writ  of  error  to  reverse  that  decree. 

Mr.  Augustus  N.  Gage,  for  the  plaintiff  in  error. 

Messrs.  Mason  Brothers,  for  the  defendant  in  error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  writ  must  be  dismissed.  No  freehold  is  involved, 
and  there  is  no  other  ground  upon  which  we  can  entertain 
jurisdiction.  The  bill,  in  effect,  is  simply  a  bill  to  redeem. 
The  so-called  tax  deed  is  alleged  in  the  bill,  and  admitted  by 
the  demurrer,  to  have  been  without  a  seal,  and  so  it  is  of  no 
effect  as  an  instrument  of  conveyance.  (Pile  v.  McBratney, 
15  111.  314.)  Where  title  is  invalid  on  its  face,  so  that  it  can 
never  be  successfully  maintained,  it  does  not  amount  to  a 
cloud,  but  may  always  be  repelled  by  an  action  at  law. 
(Overing  v.  Foote,  43  N.  Y.  290;  Ward  v.  Deivey,  16  id.  519; 
Maloy  Y.Dougherty,  16  Wis.  269;  2  Story's  Equity,  sec. 
700  a.)  Necessarily,  therefore,  a  bill  to  set  aside  such  an 
instrument  as  that  here  alleged  and  admitted,  could  not 
involve  a  freehold,  and  although  a  redemption  may  ulti- 
mately affect  a  freehold,  the  question  of  the  right  to  redeem 
very  clearly  involves  no  freehold.  If  the  right  be  established, 
the  decree  is  simply  that  the  party  be  allowed  to  redeem, 

»  leaving  the  title  just  as  it  is.    • 
The  writ  of  error  is  dismissed. 
Writ  of  error  dismissed. 

36—103  III. 
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Leopold  Miller  et  al. 

v, 

Eussell  M.  Larned  et  al. 

Filed  at  Ottawa  March  28,  1882 — Rehearing,  denied  September  Term,  1882. 

1.  Accommodation  paper — defined.  Accommodation  paper  is  either  a 
negotiable  or  non-negotiable  bill  or  note  made  by  one  who  puts  his  name 
thereto  without  consideration,  with  the  intention  of  lending  his  credit  to  the 
party  accommodated.  As  between  the  party  accommodated  and  the  maker, 
the  note  or  bill  is  not  collectible. 

2.  Same — what  constitutes  accommodation  paper.  Land  actually  belong- 
ing to  A,  stood  of  record  in  the  name  of  B,  who  conveyed  the  same  to  C, 
taking  back  C's  two  promissory  notes  to  B,  for  $3000  each,  secured  by  deed 
of  trust  upon  the  land,  and  B,  the  payee,  indorsed  the  same  in  blank,  and 
delivered  the  same  to  A,  with  the  understanding  of  all  parties  that  the  notes 
were  to  be  used  by  him  as  he  pleased,  without  any  restrictions,  the  convey- 
ance in  fact  not  being  in  pursuance  of  any  contract  of  sale:  Held,  that  such 
notes  were  to  be  taken  and  treated  as  accommodation  paper. 

3.  Same — as  to  the  use  of  such  paper  by  the  beneficiary — and  of  de- 
fences by  the  maker.  It  is  a  principle  of  general  application  that  the  bene- 
ficiary of  an  accommodation  note  without  restriction  as  to  the  mode  of  its 
use,  may  transfer  it,  either  in  payment  of  his  indebtedness,  or  as  collateral 
security  for  a  concurrent  or  even  an  antecedent  debt,  and  the  maker  will 
have  no  defence. 

4.  As  to  the  holder  of  an  accommodation  note  into  whose  hands  it  has 
come  in  the  usual  course  of  business  for  a  valuable  consideration,  the  maker 
will  have  no  defence,  and  it  makes  no  difference  that  the  holder  may  have 
taken  the  note  with  full  knowledge  that  it  was  accommodation  paper. 

5.  Same — sale  of  land  for  accommodation  of  vendor — rights  of  third 
persons.  Although  the  sale  of  real  estate  is  colorable  and  for  the  accommo- 
dation of  the  vendor  or  real  owner,  yet  as  to  third  persons  who  have  in  good 
faith  acquired  an  interest  in  the  notes  given  for  the  purchase  money,  or  the 
property  itself,  the  vendee  or  nominal  purchaser  will  not  be  permitted  to 
allege  his  purchase  was  for  the  mere  accommodation  of  the  vendor,  and  for 
that  reason  not  binding  on  him.  As  to  such  third  persons  all  parties  to  the 
transaction  will  be  concluded  by  the  record  they  have  made,  and  it  will  be 
treated  as  an  absolute  sale. 

6.  Same— release  of  security  for  accommodation  paper— by  whom— and 
under  what  circumstances.  Accommodation  paper,  so  long  as  held  by  the 
beneficiary,  may  be  negotiated  for  his  benefit  even  after  maturity;  and  while 
such  paper  is  in  such  condition  it  is  not  in  the  power  of  the  beneficiary  to 
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release  the  lien  of  a  trust  deed  securing  the  same,  given  by  the  maker  on 
land  of  the  beneficiary  conveyed  to  the  maker  for  his  protection  and  indem- 
nity, nor  can  any  one  else  release  the  sams,  and  the  trustee  can  not,  without 
evidence  of  the  surrender  of  such  paper  to  the  maker  or  its  cancellation 
otherwise. 

7.  Same— pledge  of  accommodation  paper,  and  payment  of  the  princi- 
pal debt — whether  a  discharge  of  a  mortgage  given  to  secure  the  paper 
pledged,  as  against  holders  of  such  paper  pledged  a  second  time.  A,  the 
owner  of  real  estate,  procured  B,  in  whom  the  record  showed  the  title,  to 
convey  the  same  to  C,  for  C's  two  notes,  of  $6000  each,  secured  by  deed  of 
trust  on  the  premises  to  D,  and  C  then  conveyed  the  premises  to  A,  who 
conveyed  the  same  by  warranty  deed  to  E  for  the  full  value  of  the  land. 
Before  the  conveyance  to  E,  B  had  indorsed  the  notes  in  blank  to  A,  who 
had  pledged  them  as  collateral  security  to  a  bank  for  a  loan  of  $10,000;  but 
A's  name  did  not  appear  upon  the  notes  so  pledged,  or  his  interest  therein. 
Afterwards  A  paid  off  his  debt  and  took  up  the  notes  of  O  which  were 
pledged,  but  still  left  them  with  the  bank,  and  some  time  afterwards  again 
pledged  them  as  collateral  security  for  another  loan  from  the  bank,  and  the 
bank  transferred  A's  note  with  the  collaterals  to  innocent  purchasers  for 
value.  E  contended  that  when  A  paid  off  his  first  note  of  $10,000,  and 
redeemed  the  pledge  of  the  notes  which  were  secured  by  the  trust  deed,  that 
deed  was  discharged,  and  the  debt  secured  by  it  paid:  Held,  that  the  trust 
deed  was  not  thereby  discharged,  and  that  the  notes  of  C,  though  accom- 
modation paper,  still  remained  valid  obligations  in  A's  hands,  and  that  the 
second  pledge  of  them  was  valid. 

8.  Kecokding  act — claimant  under  trust  deed — conveyances  subse- 
quent to  such  deed.  A  person  buying  or  taking  as  collateral  security  notes 
secured  by  trust  deed,  is  under  no  obligation  to  search  the  records  before 
buying  or  taking  the  same,  to  ascertain  what  conveyances  the  grantor  in  the 

x  trust  deed,  or  his  grantee,  has  made  since  the  making  and  recording  of  the 
deed  of  trust.  The  law  charges  such  purchaser  with  notice  of  conveyances 
in  the  direct  line  of  the  title  he  is  buying,  and  nothing  more. 

9.  Assignee — subject  to  what  defences.     The  assignee  of  a  mortgage 
.  takes  it  subject  to  the  same  equities  that  have  attached  to  it  in  the  hands  of 

his  assignor.  But  this  rule  does  not  apply  to  one  pledging  a  note  secured 
by  mortgage  not  payable  to  him,  but  held  by  him  under  a  blank  indorsement 
of  the  payee,  as  to  which  paper  he  is  not  a  party.  Equities  against  such 
pledgor  will  not  affect  the  pledgee  or  holder  of  such  note. 

10.  The  rule  that  a  mortgagor  having  the  oldest  equity  may  make  the 
same  defence  against  an  equitable  assignee  as  he  could  against  the  assignor, 
has  no  application  to  an  assignee  or  holder  of  accommodation  paper  secured 
by  mortgage.  The  maker  of  such  paper  can  not  make  any  defence  against 
one  who  has  taken  it  in  good  faith  in  the  usual  course  of  business. 

11.  Same — whether  the  mortgage  should  accompany  the  paper  secured. 
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indorsed  and  placed  in  a  bank  as  collateral  security  for  a  loan,  it  is  not 
essential  to  the  protection  of  the  rights  of  the  bank  in  respect  to  the  security 
afforded  by  the  mortgage,  that  the  mortgage  itself  should  have  passed  to  the 
hands  of  the  bank  concurrently  with  the  notes  secured  by  it.  The  assign- 
ment of  the  notes  carried  with  them  an  equitable  assignment  of  the  mortgage, 
and  it  did  not  matter  that  the  assignee  did  not  at  the  "same  time  obtain  pos- 
session of  the  mortgage.     That  he  could  obtain  at  any  time  when  needed. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  writ  of  error  to  the  Circuit  Court  of 
Cook  county;  the  Hon.  E.  S.  Williams,  Judge,  presiding. 

Messrs.  Eosenthal  &  Pence,  for  the  appellants : 

No  one  is  bound  to  search  the  records  for  conveyances  made 
by  the  same  person  subsequent  to  the  record  of  the  deed 
under  which  he  claims.  He  is  only  bound  to  look  for  prior 
conveyances  or  mortgages.  Iglehart  v.  Cram,  42  111.  268 ; 
Matteson  v.  Thomas,  41  id.  113 ;  Hosmer  v.  Campbell,  98  id. 
572 ;  Heaton  v.  Prather,  84  id.  332 ;  Connecticut  v.  Bradish, 
14  Mass.  296. 

Hansbrough  is  estopped  from  alleging  that  these  notes 
were  not  for  a  valuable  consideration.  Silverman  v.  Bullock, 
98  111.  11 ;  Commonwealth  v.  City  of  Pittsburg,  34  Pa.  St.  520. 

A  contract  will  be  construed  according  to  its  legal  effect, 
and  not  according  to  a  pretended  secret  agreement  different 
from  that  expressed  on  its  face.  Mason  v.  Burton,  54  111. 
353;  Jones  v.  Allen,  70  id.  34. 

A  mortgage  being  non-negotiable,  its  assignee  takes  in 
equity  subject  to  all  the  equities  residing  in  the  notes  secured, 
in  favor  of  the  original  maker ;  but  no  secret  or  collateral 
equity  which  merely  grows  out  of  the  note  itself,  there  being 
no  equity  between  the  assignee  and  a  third  person,  can  be 
asserted  against  an  assignee  who  takes  after  maturity.  Olds 
v.  Cummings,  31  111.  188 ;  Ullman  v.  Kline,  87  id.  268 ;  Silver- 
man v.  Bidlock,  98  id.  11 ;  Colehour  v.  State  Savings  Inst.  90 
id.  156 ;  Murry  v.  Lylbum,  2  Johns.  Ch.  441 ;  Mott  v.  Clark, 
9  Pa.  St.  339 ;  Pryor  v.  Wood,  31  id.  142 ;  Davis  v.  Barr,   9 
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S.  &  K.  141;  Livingston  v.  Dean,  2  Johns.  Ch.  479;  Com- 
monwealth v.  Councils,  etc.  34  Pa.  St.  496 ;  Putnam  v.  Clark, 
29  N.  J.  Eq.  412;  Losey  v.  Hoagland,  3  Stockt.  246;  Wood- 
ruff v.  Depue,  1  McCart,  174;  Starr  v.  Hoskins,  26  N.  J.  Eq. 
416;    2  Daniell's  Neg.  Instr.  sees.  1435-1437. 

The  maker  of  commercial  accommodation  paper  negotiable 
after  maturity  to  one  having  notice  of  its  accommodation 
character,  can  not  defend  against  the  same  where  no  limi- 
tation has  been  imposed  upon  its  negotiation.  1  Daniell's 
Neg.  Instr.  sec.  726 ;  Bedfield  &  Bigelow's  Leading  Cases, 
216,  217;  Story  on  Promissory  Notes,  sec.  194;  Brown  v. 
Mott,  7  Johns.  362;  Grant  v.  Ellicott,  7  Wend.  227;  Charles 
v.  Marsden,  1  Taunt.  224 ;  First  National  Bank  v.  Grant,  71 
Maine,  374 ;  Smith  v.  Knox,  3  Esp.  46 ;  Harrington  v.  Dow, 
3  Kob.  283 ;  Dunn  v.  Weston,  71  Maine,  270 ;  Parr  v.  Jewett, 
81  Eng.  C.  L.  684;  Maitland  v.  Citizens'  National  Bank,  40 
Md.  540 ;  Commonwealth  v.  City  of  Pittsburg,  34  Pa.  St.  520. 

The  trust  deed  was  given  not  only  to  secure  the  holder  of 
the  notes,  but  also  to  indemnify  the  maker  against  loss. 
His  personal  liability  on  the  notes  gives  him  a  right  to  hold 
the  trust  deed  as  his  indemnity.  Burdett  v.  Clay,  8  B.  Mon. 
291 ;  Comstock  v.  Hitt,  37  111.  546 ;  Fonder  v.  Fay,  62  id. 
377. 

The  conveyance  of  the  equity  of  redemption  by  quitclaim  by 
Hansbrough  to  Walker,  made  the  land  the  primary  fund  as 
between  Hansbrough  and  Walker  for  the  satisfaction  of  the 
notes,  and  Hansbrough  had  the  right  to  enforce  the  security 
for  their  payment  against  the  land.  Funk  v.  McReynolds, 
33  111.  495;  Tice  v.  Annin,  2  Johns.  Ch.  125;  Matthews  v. 
Aiken,  1  N.  Y.  604;  Cox  v.  Wheeler,  7  Paige,  248;  McKinstry 
v.  Curtis,  10  id.  503  ;  Dow  v.  Peters,  3  Edw.  Ch.  141 ;  2  Wash- 
burn on  Beal  Property,  pp.  216,  *575. 

Hansbrough  being  entitled  to  this  security  for  his  indem- 
nity, then  the  holders  of  his  notes  are  entitled  to  be  subro- 
gated to  his  rights,   and  may  enforce   his   security  before 
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payment  by  him.  Curtiss  v.  Tyler,  9  Paige,  432 ;  Moses  v. 
Murtgatroyd,  1  Johns.  Ch.  129;  Phillips  y.  Thompson,  2  id. 
418 ;  Russell  v.  Clark,  7  Cranch,  69 ;  Burdett  v.  Clay,  8 
B.  Mon.  291 ;  Bank  v.  Thorp,  18  Johns.  505. 

Mr.  E.  C.  Larned,  for  the  appellee  E.  M.  Larned: 
Complainants'  sole  claim  to  enforce  the  trust  deed  is  upon 
an  equitable  assignment  made  to  them  of  the  same  as  col- 
lateral security  to  the  note  of  S.  J.  Walker,  of  $12,000.  By 
such  equitable  assignment  they  take  the  trust  deed  subject 
to  all  the  equities  which  attached  to  it  in  the  hands  of  their 
assignor,  S.  J.  Walker.  If  he  was  estopped  from  enforcing 
the  mortgage  against  his  grantor,  his  equitable  assignee  is 
equally  estopped.  Foster  v.  Strong,  5  Bradw.  207 ;  Davis  v. 
Beecher,  69  111.  440;  Jones  v.  King,  25  id.  388;  Walker  v. 
Dement,  42  id.  272 ;  Gregory  v.  Savage,  32  Conn.  261 ;  Brooks 
v.  Ricord,  47  id.  30 ;  Stafford  v.  Fargo,  35  id.  454 ;  Fortier  v. 
Darst,  31  id.  218;  Sumner  v.  Waugh,  56  id.  539;  Crane  v. 
Turner,  67  id.  439;  Kleeman  v.  Frisbie,  63  id.  489;  Clute 
v.  Robinson,  20  Johns.  611 ;  Schaffer  v.  Reilly,  50  N.  Y.  61. 
The  indebtedness  evidenced  by  the  notes  being  that  of 
S.  J.  Walker,  when  he  became  the  owner  of  the  notes  the 
debt,  as  between  him  and  the  maker,  was  satisfied,  and  he 
could  not  create  a  new  indebtedness  against  Hansbrough  by 
the  reissue  of  these  notes,  nor  could  the  mortgage  be  enforced 
by  him  against  the  premises  to  the  prejudice  of  his  grantee. 
Bush  v.  Lathrop,  22  N.  Y.  543 ;  Turpin  v.  Ogle,  4  Bradw. 
611. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  appeal  of  Leopold  Miller  and  Jacob  Leibenstein  brings 
before  this  court  the  decision  of  the  Appellate  Court  for  the 
First  District,  in  the  case  of  Augustus  Bauer  v.  S.  J.  Walker, 
touching  the  matters  involved  in  their  cross-bill  in  that  case. 
So  much  of  the  decree  of  the  circuit  court  made  in  the  prin- 
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cipal  case  as  dismissed  the  cross-bill  of  Miller  and  Leiben- 
stein,  by  which  it  was  sought  to  foreclose  a  trust  deed  on  the 
tract  of  land  claimed  by  Kussell  M.  Larned,  was  affirmed  by 
the  Appellate  Court,  although  the  decree  in  other  respects 
was  reversed  and  the  cause  remanded.  As  the  judgment  of 
the  Appellate  Court  as  to  Miller  and  Leibenstein  was  final 
and  conclusive  of  their  rights,  they  prayed,  and  were  allowed, 
an  appeal  to  this  court  touching  the  matters  adjudged  against 
them. 

As  elaborate  arguments  have  been  made  on  every  phasis 
of  the  case  as  now  presented  in  this  court,  rather  more  than 
the  usual  elucidation  will  be  required  to  express  the  views 
entertained  by  the  court  concerning  the  question  raised 
and  discussed.  A  concise  statement  of  the  facts  will  be 
necessary  to  an  understanding  of  the  questions  of  law  dis- 
cussed. Both  parties  concede  that  on  and  prior  to  October 
24,  1870,  the  title  to  the  tract  of  land  in  controversy  was  in 
Henry  H.  Walker.  On  that  day  Henry  H.  Walker,  by  war- 
ranty deed,  conveyed  the  property  to  William  Hansbrough, 
and  took  back  a  trust  deed  on  the  property  made  to  John  G. 
Rogers,  to  secure  two  promissory  notes,  each  for  the  sum  of 
$6000,  bearing  date  the  24th  clay  of  October,  1870,  and 
payable  to  the  order  of  Henry  H.  Walker,  in  one  an^d  two 
years,  respectively,  after  date,  with  interest  thereon  at  the 
rate  of  eight  per  cent  per  annum.  The  deed  to  Hansbrough 
and  the  trust  deed  to  Rogers  for  the  security  of  the  notes  to 
Henry  H.  Walker  were  both  placed  on  file  and  recorded  in 
the  proper  office  in  Cook  county,  where  the  land  is  situated, 
on  the  5th  day  of  November,  1870.  It  seems  the  original 
trust  deed  was  either  lost  or  destroyed,  and  afterwards  Hans- 
brough executed  a  new  trust  deed  describing  the  same  prop- 
erty, and  reciting  on  the  face  of  it  that  it  was  made  in  lieu 
of  the  one  lost  or  destroyed.  On  the  17th  day  of  December, 
1870,  Hansbrough,  by  quitclaim  deed,  conveyed  the  equity 
of  redemption, — for  that  was  all  the  interest  he  then  had  in 
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the  land, — to  Samuel  J.  Walker;  and  afterwards,  on  the 
12th  day  of  January,  1871,  Samuel  J.  Walker,  his  wife  join- 
ing with  him,  by  warranty  deed,  for  a  full,  valuable  consid- 
eration, conveyed  the  premises  to  Kussell  M.  Larned.  This 
latter  deed  was  filed  for  record  in  the  proper  office  on  the 
26th  day  of  January,  1871.  Leopold  Miller  and  Jacob  Leib- 
enstein  claim  to  be  the  assignees  and  holders  of  the  Hans- 
brough  notes,  and  to  have  the  right  to  foreclose  the  trust 
deed  and  subject  the  land  to  their  payment,  while  Kussell 
M.  Larned  insists  he  is  the  owner  of  the  premises  under  his 
deed  from  Samuel  J.  Walker,  divested  of  the  lien  created  by 
the  trust  deed  to  Eogers, — and  this  is  the  real  contention 
between  the  parties  to  this  appeal. 

Had  the  transaction  ended  here,  the  case  would  have 
presented  no  difficulty.  Larned,  the  grantee  of  Samuel  J. 
Walker,  would  have  taken  nothing  by  his  deed  from  him 
but  the  equity  of  redemption  that  was  in  Hansbrough,  and 
the  premises  in  his  hands  would  have  been  subject  to  the 
lien  created  by  the  trust  deed  to  Eogers,  as  the  notes  to 
Henry  H.  Walker  secured  by  the  trust  deed  were  outstanding 
and  unpaid.  The  complications  in  the  case  arise  out  of 
collateral  facts,  and  the  subsequent  conduct  of  Samuel  J. 
Walker,  with  which  Hansbrough  and  Henry  H.  Walker  had 
no  direct  or  immediate  connection,  although  it  is  doubtless 
true,  as  the  sequel  will  disclose,  that  he  had  their  implied, 
if  not  express,  consent  to  do  as .  he  pleased  with  the  Hans- 
brough notes.  It  will,  therefore,  be  necessary  to  note  the 
connection  of  Samuel  J.  Walker  with  the  transaction. 

There  is  evidence  tending  to  show  that  Samuel  J.  Walker 
was  the  equitable  owner  of  the  premises  at  the  time  the  same 
were  conveyed  to  Hansbrough,  although  the  legal  title  was 
in  Henry  H.  Walker.  Be  that  as  it  may,  it  is  not  a  matter 
of  much  consequence,  as  the  fact  of  its  existence  could  not 
be  known  to  strangers  dealing  with  the  land,  or  the  notes 
secured  on  it.     It  appears  that  soon  after  the  making  of  the 
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notes  and  trust  deed  by  Hansbrough  to  Henry  H.  Walker, 
the  latter  indorsed  the  notes  in  blank,  and  delivered  the  same 
to  Samuel  J.  Walker. 

There  can  be  no  doubt  the  transaction  between  Hansbrough 
and  Henry  H.  Walker  was  colorable,  and  that  the  conveyance 
to  Hansbrough  was  not  an  actual  sale.  It  was  a  mode 
adopted  to  make  accommodation  paper  of  such  unquestion- 
able value  as  that  it  could  be  readily  negotiated  by  Samuel 
J.  Walker,  for  whose  benefit  it  was  made.  Hansbrough 
incurred  no  risk  in  making  the  paper,  for  the  land  on  which 
the  notes  were  secured  afforded  ample  indemnity  against  his 
personal  undertaking  as  maker  of  the  notes  ;  and  if  it  is  true, 
as  defendant  insists  it  is,  that  Samuel  J.  Walker  was  the 
equitable  owner  of  the  premises,  Henry  H.  Walker  was  also 
well  secured  against  personal  loss  on  account  of  his  indorse- 
ment of  the  notes,  by  the  real  estate  pledged  for  their  ulti- 
mate payment.  That  it  was  accommodation  paper  is  evident 
from  the  testimony  of  the  maker  and  indorser  of  the  notes. 
Both  admit  their  personal  legal  liability  thereon,  but  expected, 
as  the  notes  were  secured  on  real  estate,  the  party  accommo- 
dated would  take  care  of  them.  Neither  of  them  ever  expected 
to  pay  the  notes.  It  may  therefore  be  assumed,  that  for  the 
purposes  of  this  decision  the  notes  of  Hansbrough  in  the 
hands  of  Samuel  J.  Walker,  were,  in  the  strictest  commercial 
sense,  accommodation  paper.  Such  being  the  case,  Samuel 
J.  Walker  had  the  implied  consent  (which,  under  the  cir- 
cumstances, was  equivalent  to  express  consent,)  of  both  the 
maker  and  indorser  to  negotiate  the  notes  to  whomsoever 
would  purchase  them,  whether  due  or  not.  In  that  regard 
no  limitation  was  placed  on  the  party  for  whose  use  the  notes 
were  made'  as  to  when  or  how  he  should  use  them.  What  is 
called  accommodation  paper,  is,  where  the  maker  loans  his 
note  to  the  payee,  with  a  view  the  latter  may  negotiate  it  for 
his  personal  benefit.  It  is  not  essential  such  paper  should 
have  any  consideration  to  support  it.    A  recognized  definition 
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of  accommodation  paper  is,  either  a  negotiable  or  non-nego- 
tiable bill  or  note  made  by  one  who  puts  his  name  thereto 
without  consideration,  with  the  intention  of  lending  his  credit 
to  the  party  accommodated.  It  is  a  principle  of  general 
application,  the  beneficiary  of  an  accommodation  note,  with- 
out restriction  as  to  the  mode  of  its  use,  may  transfer  it, 
either  in  payment  of  his  indebtedness  or  as  collateral  security 
for  a  concurrent  or  even  an  antecedent  debt,  and  the  maker 
will  have  no  defence.  The  notes  in  this  case  are  none  the 
less  accommodation  paper  because  the  maker  and  indorser 
are  secured  against  personal  liability  by  a  trust  deed  on  real 
property,  alleged  to  have  been  equitably  owned  by  the  party 
accommodated.  That  fact  only  made  the  notes  that  much 
more  valuable  in  the  hands  of  subsequent  holders. 

As  between  the  original  parties  there  never  was  a  time 
when  the  notes  could  have  been  collected  off  the  maker. 
The  reason  is,  the  transaction  was  for  the  sole  accommoda- 
tion of  Samuel  J.  Walker,  and  it  was  never  understood  the 
maker  of  the  notes  was  obligated  to  make  payment  to  him 
or  to  the  payee,  Henry  H.  Walker.  But  the  rule  of  law  is  v 
different  as  to  the  holder  into  whose  hands  the  notes  may 
have  come  in  the  usual  course  of  business  for  a  valuable 
consideration.  As  to  him  the  maker  can  interpose  no  defence, 
and  it  makes  no  difference  the  holder  may  have  taken  the 
notes  with  the  knowledge  they  were  accommodation  paper. 
Accommodation  paper  is  made  for  the  express  purpose  it 
may  be  sold  or  negotiated  for  the  benefit  of  the  person  accom- 
modated, and  after  it  has  been  sold  or  negotiated  in  the  usual 
course  of  business  for  value,  the  maker  will  not  be  listened  to 
if  he  asserts  it  was  without  consideration.  It  is  a  reasonable 
rule  that  one  who  puts  his  note  or  bill  in  the  hands  of  another 
to  be  sold  or  negotiated,  after  it  is  done,  will  not  be  permitted 
to  answer  the  holder,  who  has  taken  it  in  good  faith  for  value, 
that  he  does  not  owe  the  note  or  bill.  The  very  purpose  of 
making  accommodation  paper  is,  that  the  party  favored  may 
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dispose  of  it,  and  unless  restricted  he  may  transfer  it  either 
before  or  after  maturity,  and  the  maker  will  be  equally  bound. 
The  usage  in  this  regard  is  sanctioned  by  the  practice  that 
has  prevailed  in  mercantile  transactions  everywhere,  in  this 
country  and  in  England.  That  usage  has  now  the  consistence 
of  law.  Any  other  rule  would  permit  the  maker  of  such  paper 
to  practice  a  fraud  on  persons  who  should  take  paper  he  had 
put  out  to  be  negotiated  in  the  usual  course  of  business.  The 
only  safe  rule  is,  that  where  a  bill  or  note  is  given,  with  no 
restriction  as  to  the  mode  or  time  of  using  it  by  the  party 
accommodated,  and  the  same  has  been  transferred  in  good 
faith  in  the  usual  course  of  business,  the  holder,  if  he  paid  a 
valuable  consideration  for  it,  will  be  entitled  to  recover  the  full 
amount,  although  he  may  have  had  full  knowledge  it  was 
accommodation  paper.  The  authorities  on  this  branch  of  the 
law  are  consistent  and  numerous.  A  few  of  them  will  be  cited 
to  illustrate  the  views  expressed :  1  Parsons  on  Notes  and 
Bills,  pages  183,  226  ;  2  Parsons  on  Notes  and  Bills,  page  27  ; 
National  Bank  v.  Grant,  71  Maine,  374;  Dunn  v.  Weston,  id. 
270 ;  Brown  v.  Mott,  7  Johns.  360 ;  Harrington  v.  Dow,  3 
Bob.  275  ;  Commonwealth  v.  City  of  Pittsburg,  34  Pa.  St.  496  ; 
Smith  v.  Knox,  3  Esp.  46 ;  Maitland  v.  Bank,  40  Md.  540. 

Whether  the  notes  in  this  case  shall  be  regarded  as  ac- 
commodation paper  in  the  strict  commercial  sense  in  which 
those  terms  are  used,  or  whether  it  shall  be  held  they  were 
given  on  a  fictitious  sale  of  real  estate,  not  intended  by  either 
party  to  be  a  valid  sale,  can  make  but  little  difference  in  the 
ultimate  decision  of  the  case.  Should  they  be  regarded  as 
coming  within  the  former  definition,  the  principles  of  the 
cases  cited  are  applicable ;  but  if  the  latter  shall  be  adopted, 
then  the  principle  of  Silverman  v.  Bullock,  98  111.  11,  applies 
with  equal  force.  The  principle  of  the  latter  case  is,  that 
although  the  sale  of  real  property  is  colorable,  and  for  the 
accommodation  of  the  vendor,  yet  as  to  third  parties  who 
may  have  acquired  in  good  faith  an 'interest  in  the  notes 
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given  for  the  purchase  money  or  the  property  itself,  the 
vendee  or  nominal  purchaser  will  not  be  permitted  to  allege 
his  purchase  was  for  the  mere  accommodation  of  the  vendor, 
and  for  that  reason  not  binding  on  him.  The  reason  for  the 
rule  adopted  in  that  case  has  its  foundation  in  the  plainest 
principles  of  natural  justice.  On  the  record  it  appeared  to 
all  the  world  the  sale  to  him  was  absolute,  and  as  to  parties 
dealing  either  with  the  land  or  the  notes  secured  on  it,  he  was 
held  to  be  concluded  by  the  record  he  had  himself  made.  It 
was  therefore  held  he  was  personally  liable  to  the  assignee  of 
his  notes,  as  was  also  the  estate  pledged  for  their  payment. 
There  is  much  similarity  between  that  case  and  the  one  in 
hand.  If  the  notes  are  not  strictly  accommodation  paper, 
then  it  must  be  admitted  they  were  given  to  secure  the  alleged 
purchase  of  a  colorable  sale  of  real  estate  to  Hansbrough, 
which  was  not  intended  by  any  of  the  parties  to  the  trans- 
action to  be  a  valid  sale.  On  that  hypothesis  the  principle  of 
Silverman  v.  Bullock  applies,  and  as  to  third  persons  dealing 
with  the  notes  secured  on  the  property,  or  with  the  property 
itself,  all  parties  to  the  transaction  will  be  concluded  by  the 
record  they  have  made,  which  shows  an  absolute  sale ;  and 
so  far  as  it  may  be  necessary  to  the  protection  of  persons 
obtaining  in  good  faith  an  interest  in  the  notes  or  land,  it 
must  be  treated  as  an  absolute  sale  of  the  property  to  Hans- 
brough. 

But  the  better  definition  is  the  one  insisted  on  by  defend- 
ants,— that  is,  that  the  notes  of  Hansbrough  are  accommo- 
dation paper  for  the  use  of  Samuel  J.  Walker,  and  were  so 
intended  to  be  by  both  the  maker  and  the  indorser.  The 
conveyance  to  Hansbrough  of  the  land  may  have  been  done 
with  a  three-fold  purpose :  First,  that  the  trust  deed  given 
on  it  to  Eogers  might  secure  the  maker  of  the  notes  against 
personal  liability  on  account  of  his  undertaking;  second, 
that  it  might  afford  a  like  security  to  the  indorser  :  and  third, 
that  it  might  give  additional  credit  to  the  notes  when  the 
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party  accommodated  came  to  negotiate  them.  In  the  further 
consideration  of  the  case  the  Hansbrough  notes  will  be  treated 
as  accommodation  paper  made  for  the  use  of  Samuel  J. 
Walker,  to  be  by  him  negotiated,  with  no  restriction  as  to 
the  mode  or  time  of  using  them.  As  to  how  or  when  the 
accommodated  party  was  to  use  the  notes,  neither  the  maker 
nor  the  indorser  had  any  concern,  and  imposed  no  restric- 
tions. So  far  as  they  were  concerned  he  had  unlimited 
authority  to  use  the  notes  as  he  pleased  and  when  he 
pleased.  With  this  understanding  of  the  character  of  the 
paper,  and  the  use  the  maker  and  indorser  intended  should 
be  made  of  the  notes  by  the  party  favored,  the  subsequent 
conduct  of  the  parties  may  be  more  readily  comprehended. 
As  previously  stated,  soon  after  the  making  of  the  notes 
and  trust  deed,  the  notes  were  indorsed  in  blank  by  the 
payee,  Henry  H.  Walker,  and  delivered  to  Samuel  J.  Walker. 
On  the  28th  day  of  November,  1870,  Samuel  J.  Walker  bor- 
rowed of  the  International  Bank  $10,000,  and  as  collateral 
security  to  his  own  note  given  for  the  money  borrowed,  he 
pledged  the  two  notes  of  Hansbrough,  with  the  blank  indorse- 
ment thereon  of  Henry  H.  Walker,  by  delivering  the  same  to 
the  bank.  The  name  of  Samuel  J.  Walker  does  not  appear 
on  either  Hansbrough  note,  as  indorser  or  otherwise.  The 
principal  note  was  sold  by  the  bank  to  Amos  S.  Seely,  and 
the  Hansbrough  notes  were  delivered  to  him  in  the  condition 
they  were  received  by  the  bank,  as  collateral  security  for  the 
note  sold  to  him.  It  appears  the  note  held  by  Seely  was 
afterwards,  on  the  14th  day  of  June,  1872,  paid  by  the  check 
of  Samuel  J.  Walker,  and  the  collateral  notes  returned  to 
the  bank.  On  the  2d  day  of  July,  1872,  Samuel  J.  Walker 
borrowed  $12,000  of  the  same  bank,  giving  his  own  note,  at 
ninety  days,  without  interest  until  after  maturity,  and  again 
pledged  the  Hansbrough  notes  as  collateral  security  for  his 
debt.  One  of  the  Hansbrough  notes  had  then  become  due, 
but  it  is  apprehended  that  can  make  no  difference,  as  the 
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law  is  well  settled  the  obliged  party  of  accommodation  paper, 
so  long  as  the  maker  permits  him  to  retain  it,  may  pledge  or 
negotiate  it,  and  the  maker  has  no  defence  to  it  against  a 
holder  who  has  taken  it  in  good  faith  in  the  usual  course  of 
business,  for  value.  Of  course,  the  rule  is  different  as  to 
other  paper.  As  against  an  assignee  of  other  paper  taken 
after  maturity,  the  maker  may  defend  as  successfully  as 
against  the  original  payee.  But  the  rule  does  not,  and  it 
has  never  been  understood  to,  apply  to  accommodation  paper. 
The  authorities  cited  supra  sustain  this  view  of  the  law. 

Treating  the  Hansbrough  notes  as  strictly  accommodation 
paper,  as  is  warranted  by  the  construction  the  parties  them- 
selves have  given  to  the  transaction,  the  case  would  seem  to 
present  no  difficulty.  ,  Complainants  are  the  holders  of  the 
notes  in  good  faith  for  a  valuable  consideration,  and  would 
appear  to  have  the  clear  right  to  enforce  payment,  either 
from  the  maker,  or  the  indorser,  Henry  H.  Walker,  or  out  of 
the  estate  pledged  by  the  trust  deed  for  their  payment. 
Whatever  moral  obligation  may  have  rested  on  Samuel  J. 
Walker  to  make  payment  of  the  notes,  it  does  not  appear  he 
ever  took  upon  himself  any  legal  obligation  to  pay  them. 
His  name  nowhere  appears  on  the  notes,  as  indorser  or  other- 
wise. It  is  to  be  observed  neither  Hansbrough,  the  maker 
of  the  notes,  nor  Henry  H.  Walker,  the  payee  and  indorser, 
never  did  and  do  not  now  deny  their  personal  liability  on  the 
notes.  The  defence  interposed  is  made  solely  by  Larned, 
and  only  by  him  so  far  as  payment  is  sought  to  be  enforced 
against  the  estate  pledged  for  their  payment. 

Larned,  it  will  be  seen,  defends  on  the  ground  he  took  the 
property,  under  his  deed  from  Samuel  J.  Walker,  discharged 
from  the  lien  created  by  the  trust  deed.  One  position  taken 
is,  the  lien  of  the  trust  deed  was  in  fact  discharged  at  the 
time  of  the  conveyance  of  the  property  by  Samuel  J.  Walker 
to  Larned,  by  the  substitution  of  other  collaterals  with  the 
bank   for  Walker's  note  of   $10,000,   or  by  the  subsequent 
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discharge  of  the  debt  secured.  Of  this  there  is  no  satisfac- 
tory evidence  in  the  record.  It  is  certain  the  notes  were 
never  surrendered  to  Hansbrough,  or  to  Henry  H.  Walker, 
or  any  one  else,  to  be  canceled,  nor  were  they  ever  in  fact 
canceled.  Great  stress  is  laid  on  the  fact  the  trust  deed 
was  not  found  with  the  other  papers,  as  showing  the  collat- 
erals must  have  been  changed  at  the  time  of  the  conveyance 
to  Larned.  That  fact  proves  nothing  satisfactorily.  The 
assignment  of  the  notes  carried  with  them  an  equitable 
assignment  of  the  mortgage  by  which  they  were  secured,  and 
it  is  a  matter  of  no  consequence  whether  the  trust  deed  was 
delivered  to  the  bank  at  the  time.  It  could  be  delivered  at 
any  time  when  needed.  It  was  not  essential  to  the  protection 
of  the  rights  of  the  bank  there  should  have  been  a  concurrent 
delivery  of  the  mortgage  at  the  time  of  the  delivery  of  the 
notes.  Nor  is  it  certain  the  mortgage  was  not  delivered  with 
the  notes  when  they  were  first  hypothecated  with  the  bank. 

It  may  be,  and  doubtless  is,  true  that  Samuel  J.  Walker 
agreed,  and  confidently  expected,  to  procure  the  Hansbrough 
notes  to  be  surrendered,  and  a  formal  release  of  the  trust 
deed  to  be  made,  when  he  conveyed  the  property  to  Larned, 
and  no  doubt  the  attorneys  who  acted  for  Larned  as  confi- 
dently expected  and  believed  he  would  do  so ;  but  the  fact 
remains  he  did  not  do  it.  Past  all  cavil  it  is  proven  the 
notes  remained  all  the  time  with  the  bank,  or  in  the  hands 
of  parties  holding  the  notes  of  Samuel  J.  Walker,  and  to 
whom  they  were  delivered  as  collateral  security  for  his 
indebtedness  to  them.  In  this  connection  it  is  suggested 
Samuel  J.  Walker  did  not  intend  to  pledge  the  Hansbrough 
notes  as  collateral  security  for  the  second  loan  obtained  from 
the  bank, — that  it  was  done  inadvertently  by  some  officer  of 
the  bank.  The  evidence  warrants  no  such  belief.  The  col- 
laterals are  described  in  the  body  of  the  notes  over  his  own 
signature,  and  after  rights  of  third  parties  have  attached  he 
will  not  be  permitted  to  say  it  was  done  by  mistake.     It  will 
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be  held  he  intended  to  do  exactly  what  he  did  do,  and  he 
will  be  bound  by  the  legal  effect  of  his  act.  Nor  is  there 
any  improbability  the  bank  would  accept  the  notes  as  suf- 
ficient security  for  the  debt  of  Samuel  J.  Walker.  It  is  not 
accurate  to  say  the  collateral  security  was  exactly  the  same 
amount  as  the  principal  debt.  These  notes  had  then  been 
bearing  interest  nearly  or  quite  eighteen  months  before  the 
loan  was  effected,  and  the  principal  debt  would  not  bear  any 
interest  until  after  the  expiration  of  ninety  days.  That 
would  make  the  collaterals  considerably  in  excess  of  the 
debt  they  were  to  secure.  Besides  this  fact,  the  opinion  of 
title  presented  with  the  notes  stated  the  title  to  the  real 
estate  upon  which  the  notes  were  secured  was  perfect  in 
Hansbrough,  and  that  made  the  collaterals  of  the  highest 
grade,  and  abundant  security  for  the- principal  debt. 

The  argument  the  lien  of  the  trust  deed  was  merged  in  the 
fee  of  the  estate  when  Walker  paid  his  note  to  Seely,  and 
became  entitled  to  the  possession  of  the  notes  pledged  as 
collaterals,  does  not  seem  to  have  any  tenable  ground  on 
which  to  rest.  It  does  not  appear  that  Samuel  J.  Walker 
ever  had  the  legal  title  to  the  property  embraced  in  the  trust 
deed  to  Eogers,  and  it  is  not  perceived  how  there  could  be 
any  merger  of  the  equitable  title  with  the  fee  in  him.  Nor 
is  it  understood  how  the  fact  insisted  upon  could  extinguish 
the  indebtedness,  or  release  the  lien  of  the  trust  deed.  The 
position  taken  on  this  branch  of  the  case  utterly  ignores  a 
fact  frequently  conceded  by  defendant,  that  the  Hansbrough 
notes  in  the  hands  of  Samuel  J.  Walker  were  accommoda- 
tion paper,  and  hence  he  had  no  rightful  authority  to  dis- 
charge the  lien  of  the  trust  deed  while  the  notes  were 
outstanding  and  uncanceled,  either  in  his  hands  or  in  the 
hands  of  any  one  else  other  than  the  maker.  Hansbrough 
himself  had  an  interest  in  the  trust  deed  that  it  should  be 
kept  alive  as  indemnity  against  his  personal  liability  on  the 
notes.     Being  mere  accommodation  paper,  his  notes  were 
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liable  to  be  negotiated  at  any  time,  and  so  long  as  that  con- 
tingency existed  it  was  not  in  the  power  of  Samuel  J.  Walker 
or  any  one  else  to  release  the  lien  of  the  trust  deed.  Cer- 
tainly Samuel  J.  Walker  had  no  right  to  do  it,  nor  would  the 
trustee,  in  whom  was  the  legal  title  to  the  property,  be 
authorized  to  release  the  lien  of  the  trust  deed,  until  evi- 
dence was  presented  to  him  the  notes  had  been  surrendered 
to  the  maker,  or  had  been,  in  some  rightful  manner,  can- 
celed. It  is,  therefore,  clear  there  was  no  release  of  the 
trust  deed  by  merger  or  otherwise,  in  fact,  by  a  surrender  or 
canceling  of  the  notes. 

Another  view  presented  is,  that  complainants  are  charge- 
able with  notice  of  the  conveyance  by  Samuel  J.  Walker  to 
Larned,  which  it  is  said  would  operate  as  a  release  of  the 
trust  deed  after  payment  of  the  Seely  note,  and  he  became 
thereby  entitled  to  the  possession  of  the  notes  secured.  There 
is  no  warrant  for  this  position,  either  in  fact  or  law.  Nothing 
in  the  evidence  authorizes  the  belief  either  the  bank  or  Miller 
and  Leibenstein,  at  the  time  the  notes- were  pledged  a  second 
time,  or  at  any  time  before,  had  any  actual  notice  of  the 
deed  from  Samuel  J.  Walker  to  Larned,  nor  would  the  law 
charge  them  with  notice  of  that  fact.  Neither  of  them  was 
under  any  obligation  to  search  the  record  before  buying  the 
notes,  to  ascertain  what  conveyances  the  grantor  in  the  trust 
deed  or  his  grantee  had  since  made.  The  law  only  charges 
such  purchasers  with  notice  of  conveyances  in  the  direct  line 
of  the  title  he  is  buying,  and  nothing  more, — as,  for  example, 
the  law  charges  a  dealer  in  such  securities  with  notice  of  a 
release  by  the  mortgagee  or  trustee,  and  that  is  because  it  is 
in  the  direct  line  of  the  title  he  is  buying.  The  decisions  of 
this  court  that  declare  this  doctrine,  are  numerous  and  con- 
sistent. A  recent  case  restating  the  rule  is  Hosmer  v.  Camp- 
bell, 98  111.  572.  But  if  the  law  were  otherwise,  and  it  had 
been  the  duty  of  the  bank,  or  Miller  and  Leibenstein,  to  exam- 
ine the  record  of  deeds,  what  would  have  been  discovered  ?    It 
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is  well  understood  the  registry  of  deeds  makes  known  only 
such  legal  or  other  titles  as  are  recorded.  Secret  equities 
existing  in  others  of  course  are  not  shown.  On  examination 
it  would  have  been  discovered  Larned  had  the  equity  of 
redemption  that  was  in  Hansbrough,  and  nothing  more.  It 
is  simply  stating  that  which  is  self-evident,  to  say  that 
Samuel  J.  Walker  could  convey  no  greater  interest  in  the 
land  to  Larned  than  he  had.  By  the  record, — and  certainly 
no  one  would  insist  complainants  were  bound  to  discover 
secret  equities, — it  appeared  he  only  had  the  equity  of  re- 
demption that  was  in  Hansbrough,  and  that  was  all  he  could 
convey  to  Larned.  The  form  of  the  conveyance  adopted, 
whether  by  quitclaim  or  warranty  deed,  could  make  no  dif- 
ference. A  quitclaim  deed  would  have  passed  the  equity  of 
redemption  Samuel  J.  Walker  had,  as  effectually  as  did  the 
warranty  deed  employed  for  that  purpose.  Charging  com- 
plainants with  notice  of  all  the  record  disclosed, — if  it  were 
allowable,  which  it  is  not, — the  title  to  the  security  pledged 
for  the  payment  of  the  notes  they  were  taking  was  perfect  in 
Eogers,  the  trustee,  and  they  could  purchase  with  safety. 
The  legal  title  to  the  real  estate  was  in  him,  and  it  did  not 
appear  of  record  that  he  had  ever  released  it. 

The  doctrine  is  well  understood  an  assignee  of  a  mortgage 
takes  it  subject  to  the  same  equities  that  attached  to  it  in  the 
hands  of  the  assignor.  It  is  because  a  mortgage  or  a  deed 
of  trust  is  not  assignable  either  at  common  law  or  under  the 
statutes  of  this  State.  By  the  common  law,  choses  in  action 
are  not  assignable  so  as  to  vest  the  absolute  title  in  the 
assignee,  nor  has  any  statute  of  this  State  changed  the  com- 
mon law  in  that  respect.  This  has  been  the  rule  adopted 
and  acted  upon  ever  since  the  decision  in  Olds  v.  Cummings, 
31  111.  188,  and  has  been  many  times  restated  in  more  recent 
decisions.  In  the  case  now  before  this  court  the  assignment 
of  the  notes  carried  with  them  an  equitable  assignment  of  the 
trust  deed  by  which  they  were  secured,  and  under  the  doc- 
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trine  stated  it  is  insisted  complainants,  by  such  equitable 
assignment,  took  the  trust  deed  subject  to  all  the  equities 
which  attached  to  it  in  the  hands  of  Samuel  J.  Walker;  and 
as  he  at  the  time  of  such  equitable  assignment  to  them  was 
equitably  estopped  from  enforcing  the  trust  deed  as  a  mort- 
gage against  his  grantee,  in  like  manner  complainants  were 
estopped  to  enforce  it  against  Larned.  The  argument  assurnes 
as  a  fact  that  which  does  not  appear  by  this  record  to  exist, 
— that  is,  that  Samuel  J.  Walker  was  the  assignor  of  the 
notes  and  trust  deed.  Such  is  not  the  fact.  As  previously 
noted,  his  name  nowhere  appears,  either  on  the  notes  or  on 
the  trust  deed.  Henry  H.  Walker  was  the  assignor,  and  he 
is  the  only  person  whose  name  appears  on  the  notes  in  that 
capacity.  How  was  Henry  H.  Walker  estopped  ?  There  was 
nothing  to  operate  by  way  of  estoppel  as  to  him  that  would 
make  it  inequitable  for  him  to  foreclose  the  mortgage,  had  he 
been  compelled  to  pay  the  notes  on  his  personal  indorse- 
ment. But  treating  the  transaction  as  a  valid  sale,  and 
under  the  rule  in  Silverman  v.  Bullock,  after  the  rights  of 
third  parties  have  attached  the  parties  will  not  be  allowed  to 
treat  it  otherwise  than  as  a  valid  sale,  what  defence  had 
Hansbrough  to  the  notes  ?  Certainly  none  at  all,  for  he  had 
the  land  by  a  perfect  title,  and  might  have  retained  it  had  he 
removed  the  incumbrance  he  placed  on  it.  As  was  said 
in  the  case  last  cited,  a  court  of  chancery  will  not  listen  to 
him  when  he  asserts  a  transaction  fair  on  the  record  was 
secretly  colorable  for  the  benefit  of  his  grantor,  and,  it  may 
be  added,  nor  for  the  benefit  of  any  other  person. 

But  there  is  another  view  that  can  be  taken  that  is  even 
more  forcible  and  more  satisfactory.  As  between  Hans- 
brough and  Henry  H.  and  Samuel  J.  Walker,  it  is  conceded 
the  notes  were  mere  accommodation  paper,  although  when 

(executed  they  were  secured  on  real  estate.  The  principle 
underlying  the   decision  in   Olds  v.    Cummings,    and    other 
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lias  equities  that  are  older  and  superior  to  any  possessed  by 
the  assignee  of  the  notes  secured,  and  on  the  doctrine  the 
oldest  equity  must  prevail,  the  mortgagor  has  been  let  in  to 
make  the  same  defence  to  the  mortgage  in  the  hands  of  an 
equitable  assignee  as  he  could  against  the  assignor.  But 
what  application  can  this  doctrine  have  to  an  assignee  or 
holder  of  accommodation  paper  ?  It  would  be  most  unrea- 
sonable to  affirm  the  grantor  in  a  mortgage  to  secure  accom- 
modation paper,  has  any  equities  superior  to  those  of  the 
assignee  of  the  note,  who  thereby  becomes  the  equitable 
assignee  of  the  mortgage.  Any  application  of  the  doctrine 
of  Olds  v.  Cummings  to  the  maker  of  a  mortgage  to  secure 
accommodation  paper,  would  be  to  make  a  most  equitable 
and  reasonable  doctrine  the  means  of  enabling  a  party  to 
j)erpetrate  a  great  wrong  on  another.  A  court  of  equity  will 
not  lend  its  aid  for  any  such  purpose. 

Of  course  the  party  accommodated  could  never  recover  the 
amount  of  the  bill  or  note  from  the  maker,  but  the  settled 
law  is,  wherever  the  common  law  prevails,  to  accommodation 
paper  in  the  hands  of  one  who  has  taken  it  in  good  faith  in 
the  usual  course  of  business  for  value,  the  maker  can  make 
no  defence.  Were  it  the  law  the  assignee  of  accommodation 
paper  was  affected  by  the  equities  existing  between  the  maker 
and  the  party  accommodated,  such  paper,  although  well 
secured  on  real  estate,  would  be  utterly  worthless  in  the 
hands  of  the  assignee  who  may  have  taken  it  in  good  faith 
for  value  in  the  usual  course  of  business  among  merchants 
or  other  traders.  To  allow  the  equities  existing  between  the 
original  parties  to  accommodation  paper  secured  by  mortgage 
to  prevail  over  the  equities  of  the  assignee  of  the  note,  would 
be  to  carry  the  doctrine  of  Olds  v.  Cummings  to  such  an 
unreasonable  extent  as  would  ensnare  honest  dealers  in  such 
securities.  It  is  therefore  wholly  immaterial  whether  Samuel 
J.  Walker  be  regarded  as  the  assignor  of  complainants,  as 
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the  mortgage    in  their  hands   is  not  subject  to  the   same 
defences  as  it  would  be  in  his  hands. 

There  are  equitable  considerations  that  strengthen  very 
much  the  conclusion  reached.  It  is  evident  if  the  notes  are 
to  be  collected,  either  off  the  parties  personally  liable,  or  by 
subjecting  the  mortgaged  premises  to  their  payment,  or  if  not 
collected  at  all  in  either  mode,  some  one  connected  with  the 
transaction  must  suffer  loss.  It  will  fall  either  upon  the  pres- 
ent holders,  or  on  Larned,  or  on  Hansbrough,  or  on  Henry 
H.  Walker,  as  Samuel  J.  Walker  is  not  now,  and  never  was, 
personally  legally  liable  to  pay  the  notes.  The  principal  note 
is  worthless  on  account  of  the  insolvency  of  the  maker, 
S.  J.  Walker.  The  rule  of  law  is,  where  one  of  two  or  more 
persons  must  suffer  a  loss,  upon  him  whose  negligent  con- 
duct made  it  possible  for  loss  to  occur  will  the  consequences 
ultimately  rest.  It  is  his  duty  to  use  reasonable  precaution 
to  avoid  imposition.  That  one  who  stands  fair  in  a  transac- 
tion should  suffer  loss  for  the  negligent  conduct  of  another, 
conflicts  with  the  common  understanding  of  right  and  justice. 
Anderson  v.  Warne,  71  111.  20.  In  the  light  of  this  equitable 
rule  it  is  proper  to  ascertain,  if  possible,  on  account  of  whose 
fault  has  the  complication  surrounding  this  transaction  arisen. 
Whose  conduct  made  it  possible  for  loss  to  occur?  It  was  not 
on  account  of  any  negligent  conduct  on  the  part  of  complain- 
ants. The  notes  in  suit  were  accommodation  paper  in  the 
hands  of  the  party  accommodated,  to  be  negotiated  or  hypoth- 
ecated by  him,  with  the  tacit  consent  of  the  maker  and  the 
indorser,  to  or  with  any  one  willing  to  receive  them.  The 
present  holders  took  them  in  the  usual  course  of  business,  as 
they  might  rightfully  and  safely  do.  It  was  not  for  any  fault 
of  the  indorser,  for  no  negligence  can  be  imputed  to  him.  The 
same  may  confidently  be  affirmed  as  to  the  maker  of  the  notes. 
But  how  is  it  as  to  Lamed  ?  It  is  said  he  paid  full  value  for 
the  land  as  for  an  estate  in  fee.  That  is  conceded ;  but  did 
he  observe  the  necessary  or  even  the  usual  precautions  to  avoid 
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ultimate  loss  ?  It  can  hardly  be  maintained  that  he  did.  He 
knew  the  notes  secured  on  the  land  he  was  buying  were  nego- 
tiable paper  not  then  due,  and  as  they  were  outstanding  the 
presumption  would  be,  wholly  unpaid.  The  attorneys  con- 
ducting the  negotiations  on  behalf  of  defendant  were  entirely 
familiar  with  the  title  to  the  land.  Shortly  anterior  they 
had  given  an  opinion  the  title  to  the  land  was  perfect  in 
Hansbrough,  and  hence  the  trust  deed  to  Eogers  was  valid. 
That  opinion  was  sent  with  the  notes,  when  they  were  sent 
out  to  be  negotiated  or  hypothecated.  Familiar  as  they  cer- 
tainly were  with  all  these  facts,  they  ought,  as  a  matter  of 
common  prudence,  to  have  insisted  the  notes  described  in 
the  trust  deed  should  be  delivered  up  to  be  canceled.  Not 
to  do  so  was  the  want  of  ordinary  care  usually  observed  in 
such  matters.  No  matter  if  the  utmost  good  faith  was 
intended,  the  grantee  had  no  right  to  rely  on  the  promise  or 
undertaking  of  Samuel  J.  Walker  to  take  up  the  securities 
and  cancel  them.  Leaving  the  notes  in  the  hands  of  Samuel 
J.  Walker  made  it  possible  for  him  to  negotiate  or  hypothe- 
cate them  again  in  the  usual  course  of  business,  and  unless 
valid,  it  would  be  to  the  great  detriment  of  an  innocent  taker. 
The  very  contingency  the  negligent  conduct  of  the  grantee 
made  it  possible  to  occur,  did  in  fact  happen.  The  notes 
were  hypothecated  with  complainants,  and  were  taken  by 
them  in  the  usual  course  of  business  for  value,  and  without 
any  actual  or  constructive  notice  that  defendant  had  any 
interest  in  the  land  pledged  for  their  payment.  Had  defend- 
ant insisted,  as  was  his  duty,  the  notes  should  be  actually 
surrendered  up  and  canceled  before  completing  his  purchase, 
it  would  not  have  been  possible  for  loss  to  occur.  Under  the 
circumstances  it  is  a  reasonable  conclusion  the  equities  of 
complainants  in  the  cross-bill  in  the  premises  are  superior 
to,  and  must  prevail  over,  any  equities  defendant  may  have. 
The  judgment  of  the  Appellate  Court  will  be  reversed, 
and  the   cause  remanded  to   that  court,   with  directions  to 
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reverse  the  decree  of  the  circuit  court  dismissing  complain- 
ants' cross-bill,  and  to  remand  the  cause  for  further  pro- 
ceedings conforming  to  this  opinion. 

Judgment  reversed. 

Mr.  Justice  Dickey,  dissenting: 

I  can  not  concur  in  the  conclusion  reached  in  this  case. 
Hansbrough,  having  title  to  the  land  in  question,  conveyed 
the  same  to  Eogers,  in  trust,  to  secure  the  payment  of  his 
two  notes  to  H.  H.  Walker,  or  order,  for  $6000  each.  This 
placed  the  naked  fee  in  Eogers,  leaving  an  equity  of  redemp- 
tion in  Hansbrough,  and  the  equitable  interest  in  the  land 
for  security  of  the  notes  in  H.  H.  Walker.  In  equity  Eogers 
had  no  interest  in  the  land.  The  whole  of  the  land  in  equity 
was  in  Hansbrough  and  in  H.  H.  Walker.  Thus  stood  the 
title  of  record.  The  interest,  then,  in  H.  H.  Walker  is  the 
thing  in  controversy  now,  between  Larned  on  the  one  side, 
and  Miller  and  Leibenstein  on  the  other.  No  other  parties 
have  any  interest  in  the  controversy. 

The  interest  of  H.  H.  Walker  was  in  equity  transferred  by 
him  to  Samuel  J.  Walker,  by  H.  H.  Walker  indorsing  his 
name  upon  the  notes  and  delivering  the  same  to  Samuel  J. 
Walker.  This  equitable  assignment  to  S.  J.  Walker  was  not 
recorded.  This  same  equitable  interest  originally  in  H.  H. 
Walker  was  transferred  to  the  bank,  by  a  delivery  of  the 
notes  from  S.  J.  Walker  to  the  bank,  with  the  blank  assign- 
ment of  H.  H.  Walker  thereon.  Thus  the  ownership  in 
equity  of  the  whole  interest  in  this  land  was  in  Hansbrough 
and  in  the  bank,  Hansbrough  still  holding  merely  the  equity 
of  redemption.  In  this  condition  Hansbrough,  by  quitclaim 
deed,  under  date  of  December  17,  1870,  conveyed  the  land  to 
S.  J.  Walker,  and  this  deed  was  recorded  January  23,  1871. 
On  January  12,  1871,  Samuel  J.  Walker  conveyed,  by  deed, 
with  full  covenants,  the  land  in  question  to  Larned,  and  this 
deed  was  recorded  January  26,  1871.     At  this  time  the  equi- 
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table  interest  in  this  land  (given  originally  to  H.  H.  Walker 
by  the  trust  deed  to  Eogers)  which  is  the  subject  of  contro- 
versy, was  in  the  bank,  held  for  Seely,  who  had  acquired  the 
Hansbrough  notes  secured  by  the  trust  deed. 

The  covenants  in  the  deed  of  Samuel  J.  Walker  to  Larned, 
on  record,  were  in  substance  a  contract  by  Samuel  J.  Walker 
that  he  would  take  up  and  procure  the  discharge  of  the  notes, 
or,  in  other  words,  that  he  would  purchase  the  equitable 
interest  in  controversy  and  transfer  the  same  to  Larned. 
All  this  was  of  record. 

Samuel  J.  Walker  did,  June  14,  1872,  pay  Seely,  through 
the  bank,  for  this  equitable  interest,  now  in  controversy,  and 
as  against  all  the  world  except  Larned,  that  interest  became 
the  property  of  Samuel  J.  Walker.  But  as  between  Samuel 
J.  Walker  and  Larned,  the  land  at  once  became  vested  in 
Larned  by  operation  of  the  covenants  in  his  deed  of  record. 
It  seems  to  me  that  this  was  the  effect  not  only  as  against 
Walker,  but  as  against  all  other  persons  claiming  this  inter- 
est through  Walker  by  subsequent  purchase  from  Walker, 
with  notice,  either  actual  or  constructive.  After  this,  and  on 
July  2,  1872,  Samuel  J.  Walker  borrowed  of  the  bank  some 
$12,000,  and  pledged  these  Hansbrough  notes  as  collateral 
security  for  the  payment  thereof,  at  ninety  days,  and  gave  to 
the  bank  as  evidence  of  that  debt,  and  pertaining  thereto,  a 
paper  in  the  following  words,  that  is : 

"No.  2233.  Chicago,  July  2,  1872. 

"Ninety  days  (no  grace)  after  date,  for  value  received,  I 
promise  to  pay  at  the  office  of  the  International  Bank,  to  the 
order  of  the  International  Bank,  the  sum  of  $12,000,  with 
interest  at  ten  per  cent  per  annum  after  maturity ;  and  in 
case  this  note  shall  not  be  paid  within  ten  days  after  the 
maturity  thereof,  interest  shall  thenceforth  be  charged  at  the 
rate  of  twenty  per  cent  per  annum.  Such  rate  was  agreed 
upon  as  the  measure  of  damages  for  the  non-payment  hereof 
at  maturity. 
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"Having  deposited  as  collateral  to  secure  the  payment 
hereof,  two  notes,  William  Hansbrough,  $6000  each,  and 
secured  by*trust  deed  to  John  Gr.  Kogers,  the  east  half  of 
the  north-west  quarter,  section  4,  town  38  north,  range  13 
east,  which  notes  I  hereby  give  the  legal  holder  of  this  note 
authority  to  sell,  or  any  part  thereof,  on  the  maturity  of  this 
note,  or  at  any  time  thereafter,  or  before,  in  the  event  of 
said  securities  depreciating  in  value  in  the  opinion  of  said 
holder,  at  public  or  private  sale,  at  his  discretion,  without 
advertising  the  same  or  giving  me  any  notice,  (notice  is 
hereby  expressly  waived,)  and  to  apply  so  much  of  the  pro- 
ceeds thereof  to  the  payment  of  this  note  as  may  be  neces- 
sary to  pay  the  same,  with  all  interest  due  thereon,  and  also 
the  payment  of  all  expenses  attending  the  sale ;  also  five  per 
cent  as  a  brokerage  or  commission  for  selling  the  collaterals; 
and  in  case  the  proceeds  of  the  sale  of  the  said  notes  shall 
not  cover  the  principal,  interest  and  expenses,  I  promise  to 
pay  the  deficiency  forthwith  after  such  sale. 

(Signed)  Samuel  J.  Walker." 

With  the  above  paper  was  given  to  the  bank  at  that  time, 
by  S.  J.  Walker,  the  Hansbrough  notes  mentioned  in  the 
trust  deed  to  Kogers.  These  notes,  with  the  memoranda 
upon  them,  are  set  out  in  the  record  as  exhibits  28  and  29, 
and  are  as  follows.     Exhibit  28  reads  as  follows : 

"$6000.  Chicago,  October  24,  1870. 

"Two  years  after  date  I  promise  to  pay  to  the  order  of 
Henry  H.  Walker  $6000,  at  the  Second  National  Bank,  Chi- 
cago, Illinois,  value  received,  with  interest  from  date  at  eight 
per  cent  per  annum. 

(Signed)  William  Hansbrough." 

Secured  by  trust  deed  of  this  date,  duly  stamped.  Indorsed 
on  the  back  of  said  note,  "Henry  H.  Walker. "  Written  across 
the  face  of  said  note  is  the  following  memorandum :     "East 
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half,  north-west  quarter,  section  4,  town  38  north,  range  13 
east  third  principal  meridian." 

Exhibit  29  reads  as  follows : 
"$6000.  Chicago,  October  24,  1870. 

"Two  years  after  date  I  promise  to  pay  to  the  order  of 
Henry  H.  Walker  $6000,  at  the  Second  National  Bank,  Chi- 
cago, Illinois,  for  value  received,  with  interest  from  date  at 
eight  per  cent  per  annum. 

(Signed)  William  Hansbrough." 

Secured  by  trust  deed  of  this  date,  duly  stamped.  Indorsed 
on  the  back  of  said  note,  "Henry  H.  Walker."  On  the  face 
of  this  note  was  written  (as  on  exhibit  28)  the  words :  "East 
half,  north-west  quarter,  section  4,  town  38  north,  range  13 
east  third  principal  meridian." 

This  note  of  Samuel  J.  Walker,  of  July  2,  1872,  (being 
indorsed  in  blank,  thus  :  "Without  recourse.  International 
Bank,  Francis  A.  Hoffman,  Cash'r,")  was  sold  and  delivered 
to  Miller  and  Leibenstein,  with  the  collaterals  above  men- 
tioned. Under  this  purchase  it  is  that  they  claim  an  equita- 
ble interest  in  this  tract  of  land  to  the  extent  of  paying  the 
amount  due  on  the  $12,000  note  given  to  the  bank  July  2, 
1872.  Thus  it  will  be  seen  the  only  title  they  claim  to  an 
interest  in  this  land  is  under  and  through  Samuel  J.  Walker, 
and  this  by  virtue  of  an  assignment  by  him  of  such  interest, 
dated  July  2,  1872.  If  they  have  any  interest  in  this  land 
it  is  by  purchase  from  the  bank  of  such  interest  in  the  same 
as  the  bank  derived  from  Samuel  J.  Walker  by  purchase 
from  him  on  July  2,  1882.  Before  that  time  Samuel  J. 
Wralker  had  sold  and  conveyed  that  very  interest  (as  well  as 
all  other  interests,  to  make  a  full  title,)  to  Larned,  by  his 
deed  of  warranty,  and  this  was  on  record,  and  in  the  direct 
line  of  the  title  bought  by  them.  They  had  record  notice  of 
Larned's  rights,  and  could  not  undermine  them  by  a  subse- 
quent purchase. 
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Lay  aside  our  recording  laws,  and  Larned's  equity  is  first 
in  time,  and  therefore  superior  to  that  of  Miller  and  *Leiben- 
stein.  If  Larned  had  neglected  to  record  his  deed  until  after 
Leibenstein  had  placed  the  assignment  from  Samuel  J.  Walker 
on  record,  by  recording  the  same  in  the  office  of  the  recorder, 
or  by  filing  a  bill  in  a  court  of  record,  setting  up  their  equity, 
then  their  equity  under  the  recording  laws  would  be  superior. 
It  is  a  matter  of  no  significance  that  Samuel  J.  Walker's 
name  does  not  appear  in  the  trust  deed  to  Kogers,  or  on  the 
Hansbrough  notes,  so  long  as  it  appears  affirmatively  on  the 
face  of  the  assignment  of  these  notes  (as  collaterals),  not 
written  on  the  notes,  that  Samuel  J.  Walker  was  in  posses- 
sion of  the  notes,  with  the  blank  indorsement  of  H.  H. 
Walker  upon  them,  and  claiming  to  be  the  owner,  and  did 
assign  his  supposed  interest  in  the  notes,  and  in  this  land, 
by  another  paper. 

I  concede  that  if  Miller  and  Leibenstein  had  bought  these 
notes  of  the  bank  without  notice  that  they  were  derived  from 
Samuel  J.  Walker,  they  would  not  have  been  put  upon 
inquiry  as  to  whether  he  had  parted  with  his  interest  in  this 
land.  He  would  not  then  have  stood  in  the  line  through 
which  they  deraign  title.  I  am  persuaded  that  some  of  my 
brethren  who  concur  in  this  decision  have  not  given  due  con- 
sideration to  this  feature  of  the  case.  Miller  and  Leiben- 
stein have  no  standing  as  claimants  of  an  equitable  interest 
in  this  property,  except  through  and  by  the  purchase  from 
S.  J.  Walker  on  July  2,  1870.  Before  that  time  Samuel  J. 
Walker  had  conveyed,  for  a  full  price,  this  very  interest  to 
Larned,  and  his  deed  was  on  record. 
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Chicago  and  Northwestern  Kailway  Company 


Eobert  E.  Jenkins. 

Fled  at  Ottawa  May  12,  1882 — Rehearing  denied  September  Term,  1882. 

1.  Plea  in  abatement — bankruptcy.  A  plea  of  the  bankruptcy  of  the 
plaintiff  and  the  transfer  of  his  property  and  rights  to  an  assignee  after  the 
commencement  of  the  suit,  in  abatement  of  the  action,  without  any  prayer  of 
any  kind,  is  subject  to  demurrer. 

2.  Parties — assignee  in  bankruptcy — substitution  as  plaintiff.  Under 
section  5047  of  the  Eevised  Statutes  of  the  United  States,  the  assignee,  at 
any  time  after  his  appointment,  has  the  right  to  be  substituted  as  plaintiff,  on 
his  request,  in  an  action  pending  in  the  name  of  the  bankrupt  for  the  recov- 
ery of  a  debt  or  other  thing  which  might  or  ought  to  pass  to  the  assignee, 
who  may  thereafter  prosecute  the  suit  the  same  as  if  originally  brought  in 
his  name,  and  such  substitution  will  furnish  a  good  replication  to  a  plea  in 
abatement  of  the  plaintiff's  bankruptcy. 

3.  Action — commencement  of  suit — what  constitutes,  as  affecting  the 
limitation  of  actions.  The  bringing  of  a  suit  is  the  issuing  of  a  summons  or 
other  process  to  bring  the  defendant  into  court.  The  substitution  of  the 
assignee  of  a  bankrupt  as  plaintiff  in  a  suit,  is  not  to  be  regarded  as  the 
commencement  of  the  suit  by  the  assignee,  within  the  meaning  of  the  United 
States  statute  limiting  such  actions  to  two  years  after  the  assignee's  appoint- 
ment. 

4.  Limitations — as  to  suits  by  assignee  in  bankruptcy — under  the  act 
of  Congress — to  what  suits  the  statute  applies.  The  statute  of  the  United 
States  limiting  the  bringing  of  suits  by  the  assignee  of  a  bankrupt  within  two 
years  from  the  time  of  his  appointment,  was  designed  only  to  apply  to  suits 
brought  by  him,  and  not  to  actions  already  pending  in  which  he  maybe  sub- 
stituted as  plaintiff,  although  such  substitution  may  be  more  than  two  years 
after  his  appointment. 

5.  Same — generally — as  to  cases  embraced  in  the  statute.  In  constru- 
ing statutes  of  limitations,  the  courts  can  only  hold  that  they  embrace 
such  subjects  as  are  specifically  named  or  embraced  in  enumerated  classes. 
Cases  or  classes  not  enumerated  are  excluded  from  their  operation  by  impli- 
cation. 

6.  Same — does  not  run  during  pendency  of  suit.  The  Statute  of  Limita- 
tions does  not  run  against  a  cause  of  action  after  a  suit  thereon  is  commenced, 
and  during  its  pendency,  and  numerous  cases  hold  that  the  mere  commence- 
ment of  a  suit  without  service  within  the  statutory  period,  will  prevent  the 
statute  from  becoming  a  bar. 
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7.  Same — effect  of  making  new  parties,  or  introducing  new  matter,  by 
amendment.  Where  not  only  new  parties  are  made  in  a  pending  suit,  but 
by  amendment  also  new  rights  or  causes  of  action  already  barred  are  brought 
before  the  court,  the  Statute  of  Limitations  may  be  properly  set  up  as  to 
such  new  matter,  but  not  where  no  new  rights  are  brought  into  the  suit  which 
were  not  barred  when  the  suit  was  brought. 

8.  Lien — how  created,  and  by  whom — lien  of  carrier  for  demurrage. 

»A11  liens  are  created  by  law  or  by  contract  of  the  parties,  and  when  the  law 
gives  none,  neither  party  can  create  one  without  the  consent  or  agreement  of 
the  other.'  Hence  the  consignee  of  goods  shipped  by  railroad  is  not  bound 
by  rules  and  regulations  of  the  railway  company  providing  for  a  lien  for 
demurrage,  though  published,  without  his  or  the  consignor's  assent  thereto 
when  the  contract  for  shipping  the  goods  was  made.  Even  a  knowledge  of 
such  rules,  without  assent  thereto,  will  not  affect  the  shipper  or  consignee. 

9.  Same — presumption  as  to  assent.  The  law  will  never  indulge  in  the 
presumption  of  assent  to  rules  of  a  railway  company  for  a  lien  for  damages 
caused  by  delay  in  receiving  the  goods  shipped,  from  the  publication  of  the 
same. 

10.  Demukeage — allowable  only  on  maritime  contracts.  The  right-  to 
demurrage  does  not  attach  to  carriers  by  railroads.  If  it  exists  at  all  as  a 
legal  right,  it  is  confined  to  the  maritime  law,  and  only  exists  as  to  carriers 
by  sea-going  vessels,  and  even  then  it  is  believed  to  exist  alone  by  contract. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Eollin  S.  Williamson,  Judge,  presiding. 

Mr.  A.  M.  Herkengton,  for  the  appellant : 

Under  the  Bankrupt  law  the  action  in  favor  of  the  assignee 
was  barred  after  the  lapse  of  two  years.  Gifford  v.  Holmes, 
98  U.  S.  252;  Bailey  v.  Glover,  21  Wall.  346;  Moore  v.  State 
Ins.  Co.  2  Tenn.  Ch.  Eep.  380. 

If  the  assignee  is  not  made  a  party  to  a  pending  action 
until  more  than  two  years  after  his  appointment,  his  claim 
will  be  barred,  for  the  amendment  by  which  he  is  made  a 
party  will  not  relate  back,  and  thereby  make  him  a  party 
ab  initio,  and  thereby  defeat  the  limitation.  Cogdell  v. 
Exume,  10  N.  B.  327;  S.  C.  69;  N.  C.  464. 

The  rule,  without  an  exception,  is,  that  all  causes  of  action 
are  vested  in  the  assignee  upon  the  execution  of  the  assign- 
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ment,  and  the  limitation  begins  to  run  from  that  time,  and 
this  applies  equally  to  courts  of  equity  and  courts  of  law. 
Bailey  v.  Wier,  21  Wall.  342. 

And  the  limitation  applies  to  the  State  court  as  well  as  to 
the  Federal  courts.  Comegg  v.  McCord,  11  Ala.  932 ;  Archer 
v.  Duvall,  1  Ma.  219. 

This  court  has  held  that  when  a  new  party  is  brought  into 
the  suit  against  whom  the  Statute  of  Limitations  has  run,  it 
may  be  pleaded,  and  the  fact  that  the  suit  was  pending  does 
not  stop  the  statute.  Clark  v.  Manning,  95  111.  581 ;  Crowl 
v.  Nagle,  86  111.  440. 

The  bankruptcy  of  a  plaintiff  after  suit  brought  may  be 
pleaded,  and  thereby  defeat  the  action,  and  the  assignee  will 
be  compelled  to  proceed  de  novo.  1  Chitty's  Pleading,  (16th 
Am.  ed.)  27;  Kinnear  v.  Tarrant,  15  East,  630;  Biggs  et  al. 
v.  Cox,  4  Barn.  &  Ores.  921 ;  Eyster  v.  Goff  et  al.  92  U.  S. 
524. 

Where  a  party  to  an  action  has  received  his  discharge  in 
bankruptcy  pending  the  action,  he  has  no  further  interest  in 
the  suit.  Knox  v.  Exchange  Bank,  12  Wall.  379 ;  Herranden 
v.  Howard,  9  id.  665. 

In  trover  a  lien  must  be  specially  pleaded,  and  can  not  be 
given  in  evidence  under  the  general  issue,  and  hence  the 
pleas  were  proper,  and  were  not  subject  to  the  objection  that 
they  amounted  to  the  general  issue.  1  Chitty's  Pleading, 
(16th  Am.  ed.)  530;  Halm  v.  Bitter,  12  111.  80. 

Messrs.  Sleeper  &  Whiton,  for  the  appellee : 

This  action  was  pending  in  the  name  of  Noyes  &  Messenger 
at  the  time  the  proceedings  were  had  in  bankruptcy,  and 
Jenkins  was  admitted  to  prosecute  the  same  in  his  own 
name.     Eevised  Statutes  of  the  United  States,  sec.  5047. 

The  provisions  of  sec.  5057,  United  States  Statutes,  only 
limits  the  maintenance  of  actions  which  are  commenced  by 
or  against  an  assignee,  and  do  not  purport  to  interfere  with 
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the  prosecution  of  actions  pending  in  the  name  of  the  bank- 
rupt at  the  time  when  the  bankruptcy  proceedings  are  com- 
menced. Kane  v.  Pilcher,  7  B.  Mon.  651 ;  Judson  v.  Lathrop, 
6  La.  Ann.  587;  Lotting  v.  Fassman,  17  N.  B.  183;  Walker 
v.  Towner,  id.  285  ;  Steele  v.  Moody,  id.  558  ;  Wilt  v.  Stockton, 
15  id.  23;  Norton  v.  Villebeuve,  13  id.  304;  Holbrook  v.  Bren- 
ner, 31  111.  501 ;  Stevens  v.  Hauser,  39  N.  Y.  302 ;  In  re  Mas- 
terton,  4  N.  B.  180;  Sedgwick  v.  Casey,  id.  161;  Dubois  v. 
Anderson,  6  id.  145. 

Admitting  the  assignee  to  prosecute  the  suit,  was  only  con- 
tinuing the  same,  and  was  not  the  commencement  of  a  new 
suit,  and  is  analogous  to  continuing  a  suit  by  an  executor 
after  the  plaintiff's  death.  Kane  v.  Pilcher,  7  B.  Mon.  651 ; 
Morris  et  al.  v.  Swartz,  10  N.  B.  305 ;  Minis  et  al.  v.  Swartz, 
37  Texas,  13. 

The  special  pleas  were  bad  on  special  demurrer,  as  amount- 
ing to  the  general  issue.  Knobel  v.  Kucher,  33  111.  308 ;  Illi- 
nois Central  R.  R.  Co.  v.  Johnson,  34  id.  389 ;  Johnston  v. 
University,  35  id.  518;  Kennedy  v.  Strong,  10  Johns.  289; 
Cullett  v.  Flinn,  5  Cow.  466;  Hunt  v.  Cook,  19  Wis.  463. 

The  third  plea  professes  to  set  up  a  lien  on  the  paper  for 
demurrage,  and  seeks  to  justify  the  conversion  by  reason  of 
that  lien,  but  in  fact  shows  none.  The  rule  recited  does  not 
pretend  to  create  or  impose  any  lien,  and  no  agreement  for 
any  lien  is  stated.  The  law  does  not  impose  a  lien  as  it  does 
for  freight.  2  Kedfield  on  Kailroads,  title  "Demurrage,"  191 ; 
Crommellin  v.  New  York  and  Harlem  R.  R.  Co.  10  Bosw.  77; 
4  Keyes,  90. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  Noyes  &  Messenger,  a  business  firm  in 
Chicago,  had  consigned  to  them  a  quantity  of  paper,  from 
Clinton,  Iowa,  by  the  road  of  appellant.  It  arrived  at  its 
depot  in  Chicago  on  the  4th  of  July,  1872.  The  consignees 
were  afterwards  notified  of  its  arrival.     On  the  11th  of  that 
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month  they  paid  the  freight  and  removed  one  dray  load,  but 
the  company  refused  to  deliver  the  balance  of  the  paper  until 
the  consignees  should  pay  five  dollars  a  day  for  each  day  it 
remained  on  the  track  after  twenty-four  hours  from  the  time 
of  its  arrival,  which  was  claimed  for  demurrage.  This  the 
consignees  refused  to  pay,  and  after  a  demand  and  refusal, 
brought  trover  to  recover  damages  for  its  conversion.  The 
defendant  pleaded  the  general  issue. 

The  case  remained  on  the  docket  in  this  condition  until  in 
April,  1874,  when  Noyes  &  Messenger  were  declared  bank- 
rupts by  the  United  States  District  Court,  and  appellee  was 
appointed  assignee  of  their  estate,  and  the  requisite  assign- 
ment was  made  to  him.  No  further  action  was  taken  in  the 
case  until  on  the  12th  day  of  April,  1878,  when,  with  the 
leave  of  the  court,  the  company  filed  a  plea  that  the  plaintiffs 
had  been  adjudged  bankrupts.  Jenkins  thereupon  filed  his 
petition  for  leave  to  be  substituted  as  a  party  plaintiff,  and 
to  be  permitted  to  prosecute  the  suit,  and  the  substitution 
was  made,  and  the  leave  granted  by  the  court. 

Afterwards,  the  company  filed  four  pleas  in  bar  of  the 
action.  The  first,  the  general  issue ;  second,  the  Statute  of 
Limitations  of  two  years ;  third,  a  plea  that  the  defendant 
had  the  right  to  retain  the  property  to  secure  its  lien  for 
demurrage ;  and  fourth,  the  paper  was  delivered  to  defendant, 
to  be  held  until  plaintiffs  should  pay  all  moneys  due  or  to 
become  due  on  account  of  the  transportation  of  the  paper, 
and  to  pay  all  charges  to  become  due  for  demurrage,  unload- 
ing or  warehousing  the  same.  Appellee  took  issue  on  the 
first,  and  replied  to  the  plea  of  the  Statute  of  Limitations 
that  the  cause  of  action  had  accrued  to  Noyes  &  Messenger 
within  two  years  of  the  commencement  of  the  suit;  that 
plaintiff  had  been  substituted  since  the  original  plaintiffs  had 
been  declared  bankrupts.  To  the  third  and  fourth  pleas  he 
demurred  specially  that  they  severally  amounted  to  the  gen- 
eral issue.     Afterwards,  defendant  filed  a  plea  of  the  Statute 
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of  Limitations  of  five  years,  which  was  traversed.  Subse- 
quently the  demurrer  was  heard  to  the  replication  to  defend- 
ant's second  plea,  and  it  was  carried  back  and  sustained  to 
that  plea.  The  parties  waived  a  jury,  and  by  consent  sub- 
mitted the  case  to  the  court  for  trial,  on  an  agreed  statement 
of  facts,  and  the  court  found  the  issues  for  plaintiff,  and 
assessed  his  damages  and  rendered  judgment  for  $1370.45. 
Defendant  appealed  to  the  Appellate  Court  for  the  First  Dis- 
trict, where  the  judgment  was  affirmed,  and  the  case  is 
brought  to  this  court  by  appeal. 

It  is  urged  that  the  court  erred  in  sustaining  the  demurrer  to 
the  plea  averring  that  Noyes  &  Messenger  had  become  bank- 
rupts ;  that  Jenkins  had  been  appointed  their  assignee,  and 
all  of  their  property  and  rights  were  assigned  to  and  became 
invested  in  him,  and  he  became  thereby  entitled  to  the  cause 
of  action.  This  plea  has  no  prayer  of  any  kind,  but  is  in 
the  nature  of,  or  was  intended  no  doubt  as,  a  plea  in  abate- 
ment. All  pleas  of  that  character  must  conclude  with  a 
prayer  that  the  suit  abate.  It  was  for  that  reason  subject  to 
a  demurrer.  Again,  if  it  could  be  held  that  the  suit  could  be 
abated  for  the  want  of  a  proper  party  plaintiff,  under  the 
provision  in  the  5047th  section  of  the  United  States  Revised 
Statutes,  appellee  was  substituted  as  plaintiff.  That  provi- 
sion is  this :  "If  at  the  time  of  the  commencement  of  the 
proceeding  in  bankruptcy  an  action  is  pending  in  the  name 
of  the  debtor  for  the  recovery  of  a  debt  or  other  thing  which 
might  or  ought  to  pass  to  the  assignee  by  the  assignment, 
the  assignee  shall,  if  he  requires  it,  be  substituted  to  prose- 
cute the  action  in  his  own  name,  in  like  manner  and  with 
like  effect  as  if  it  had  been  originally  commenced  by  him." 
This  is  clear  and  emphatic  that  he  shall  be  thus  substituted. 
Nor  does  it  fix  or  limit  any  time  within  which  the  substitu- 
tion shall  be  made.  The  statute  says  it  shall  be  done  if  the 
assignee  shall  require  it.  This  substitution,  then,  was  a  suffi- 
cient replication  to  the  plea,  had  it  been  good.  It  supplied 
38—103  III. 
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the  necessary  and  proper  party  plaintiff,  and  authorized  him 
to  prosecute  the  suit  with  like  effect  as  had  he  been  the 
original  plaintiff  in  the  case. 

It  is  insisted  that  the  court  erred  in  sustaining  the  plea  of 
limitations  of  the  Bankrupt  act.  The  5057th  section  of  the 
United  States  Statutes  provides:  "No  suit,  either  at  law  or 
in  equity,  shall  be  maintainable  in  any  court  between  an 
assignee  in  bankruptcy  and  a  person  claiming  an  adverse 
interest,  touching  any  property  or  rights  of  property  transfer- 
able to  or  vested  in  such  assignee,  unless  brought  within  two 
years  from  the  time  when  the  cause  of  action  accrued  for  or 
against  such  assignee.  And  this  provision  shall  not  in  any 
case  revive  a  right  of  action  barred  at  the  time  when  the 
assignee  is  appointed."  Appellant  contends,  that  inasmuch 
as  more  than  two  years  expired  after  appellee  was  appointed 
assignee,  and  his  substitution  as  plaintiff,  the  bar  of  this  sec- 
tion became  complete, — that  the  statute  began  to  run  as  soon 
as  he  was  appointed, — that  an  action  accrued  to  him  at  that 
time,  and  that  his  substitution  was  the  commencement  of 
the  suit  by  him.  If  this  be  the  true  construction  of  the 
statute,  then  the  court  erred  in  sustaining  the  demurrer  to 
the  plea.  The  fallacy  of  the  argument  consists  in  calling 
appellee's  substitution  as  plaintiff,  the  bringing  of  a  suit. 
The  bringing  of  a  suit  is  the  issuing  of  a  summons  or  other 
process,  to  bring  the  defendant  into  court.  This  is  one  of 
the  most  familiar,  best  settled  and  recognized  rules  of  the  law. 
See  Stephens'  Pleading,  page  5,  (2d  ed.) ;  3  Blackstone's 
Commentaries,  273 ;  1  Chitty's  Pleading,  page  107. 

It  then  follows  that  this  suit  was  brought  by  Noyes  &  Mes- 
senger, and  not  by  appellee.  Instead,  then,  of  this  suit  being 
brought  more  than  two  years  after  appellee's  appointment,  it 
was  brought  before,  and  was  pending  at  the  time,  and  so  con- 
tinued until  his  substitution  as  plaintiff.  Had  no  objection 
been  made  by  plea  by  appellant,  the  suit  could  have  pro- 
gressed to  its   final  termination  in  the  name  of  Noyes   & 
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Messenger.  This  was  fully  recognized  by  appellant  in  filing 
the  plea  that  they  had  ceased  to  have  any  interest  in  the 
cause  of  action. 

In  the  common  acceptation  of  the  term  the  suit  was  not 
brought  by  appellee  by  being  substituted  as  plaintiff.  All 
persons  would  understand  it  was  a  misuse,  if  not  a  perver- 
sion, to  so  use  the  term,  and  we  must  presume  Congress 
used  the  term  in  its  ordinary  and  general  sense,  unless 
repelled  by  the  context.  A  careful  consideration  of  the 
entire  section,  we  think,  does  not  show  that  it  was  intended 
in  a  different  sense.  The  5047th  section  gave  the  assignee 
the  right,  without  limitation  or  any  restriction,  to  be  substi- 
tuted. Nor  is  there  any  limitation  or  proviso  that  he  shall 
be  thus  substituted  within  two  years  of  his  appointment.  If 
such  had  been  the  purpose  it  could  have  been  easily  ex- 
pressed, and  the  natural  inference  is  that  it  would  have  been 
so  expressed.  The  terms  of  the  statute  relate  alone  to  the 
bringing  of  the  suit  within  the  statutory  period,  and  the 
courts  have  no  power  to  add  to  or  bring  cases  under  its 
provisions  not  provided  for  in  terms  or  by  necessary  im- 
plication. In  construing  statutes  courts  can  only  hold  that 
they  embrace  such  subjects  as  are  specifically  named  or 
embraced  in  enumerated  classes.  To  go  beyond  that  is 
judicial  legislation.  This  case  is  not  named,  nor  is  it 
embraced  in  a  class.  It  is  excluded  by  implication  from 
actions  brought  after  appellee's  substitution  as  plaintiff.  It 
clearly  is  not  embraced  in  that  class,  and  by  the  previous 
section  he  had  the  right  to  be  substituted  without  limitation, 
terms  or  conditions.  We  are  clearly  of  opinion,  from  the 
language  of  these  two  sections,  that  there  was  no  bar  of  the 
action.  While  statutes  of  limitation  under  modern  rules 
must  be  fairly  and  reasonably  construed  to  effectuate  the 
intention  of  the  legislature,  like  other  enactments,  the  courts 
are  prohibited  from  straining  construction  to  embrace  cases 
not  within  the  language  or  meaning  of  the  enactment.     The 


596         Chicago  &  Northwestern  Ky.  Co.  v.  Jenkins.    [Sept. 

Opinion  of  the  Court. 

ancient  rule  was  to  construe  them  strictly,  so  as  to  exclude 
all  cases  not  expressly  named  in  the  statute,  but  the  rule  has 
been  modified  by  the  more  modern  decisions. 

It  is,  however,  urged  that  other  courts  have  given  the  sec- 
tion a  different  construction,  and  the  case  of  Binley  v.  Glover, 
21  Wall.  342,  is  referred  to  as  being  in  point.  If  this  is  true, 
it  is  conclusive,  as  that  court  has  the  constitutional  right 
to  give  authoritative  construction  to  all  acts  of  Congress, 
and  so  given,  all  other  tribunals  must  conform  to  it.  But 
does  it  deeide  this  question?  That  case  was  where  the 
assignee  brought  suit,  more  than  three  years  after  his  appoint- 
ment, for  the  recovery  of  property  rights  transferred  from 
the  bankrupt  to  him  by  the  assignment.  That  was  a  suit 
brought  by  him,  and  is  within  the  very  terms  of  the  statute, 
and  the  decision  could  not  be  otherwise  than  the  action  was 
barred.  The  surprise  is  that  it  was  so  far  doubted  as  to 
have  been  contested.  But  this  is  wholly  a  different  question 
from  that.  This  is  debatable,  but  that  was  too  clear  for 
dispute.  In  that  case  the  court  say,  in  considering  this  sec- 
tion, that  "it  is  precisely  like  all  other  statutes  of  limitation, 
and  applies  to  all  judicial  contests  between  the  assignee  and 
other  persons  touching  the  property,  or  rights  of  property, 
of  the  bankrupt,  transferable  to  or  vested  in  the  assignee, 
where  the  interests  are  adverse,  and  have  so  existed  for  more 
than  two  years  from  the  time  the  cause  of  action  accrued  for 
or  against  the  assignee.  Such  is  almost  the  language  in 
which  the  provision  is  expressed  in  the  section."  This  is 
not  in  point,  because  this  question  was  not  before  the  court. 
But  stress  is  laid  on  the  language,  "and  applies  to  all  judicial 
contests  between  the  assignee  and  other  persons."  And 
because  this  was  a  contest  between  appellee  and  appellant, 
this  language  requires  the  bar  to  be  applied.  How  does  it 
apply  to  all  judicial  contests?  Why,  as  the  court,  in  the 
same  sentence,  said,  like  all  other  statutes  of  limitation. 
This  is  the  manifest  and  only  reasonable  meaning  of  the 
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language.  We  must  consider  it  in  its  connection,  and  not 
as  a  separate  and  distinct  clause,  giving  a  definition. 

If  like  all  other  statutes  of  limitation,  then  who  ever  heard 
of  the  statute  running  while  an  action  to  recover  the  matter 
in  dispute  was  pending  ?  Such  a  claim,  we  apprehend,  was 
never  made  in  a  court.  On  the  other  hand,  the  hooks  are 
full  of  cases  holding  the  mere  commencement  of  a  suit,  with- 
out service  within  the  statutory  period,  will  prevent  it  from 
becoming  a  bar.  This  action,  we  have  seen,  was  clearly 
pending/  and  if,  as  that  court  says,  this  section  is  precisely 
like  all  other  statutes  of  limitation,  how  is  it  possible  to 
hold  the  statute  could  run  and  bar  the  action,  when  it  was 
all  of  the  time  pending?  Would  any  person  contend  that 
were  the  assignee  to  begin  an  action  just  before  the  close  of 
two  years  after  his  appointment,  and  it  were  to  be  undecided 
for  more  than  two  years  from  its  commencement,  the  defend- 
ant might  plead  this  two  years  statute  and  bar  a  recovery  ? 
Surely  not.  And  why?  Because  the  suit  was  not  barred 
when  the  action  was  brought,  and  after  it  was  commenced 
the  statute  could  not  run  while  the  suit  was  pending.  This 
is  the  construction  given  by  all  courts  to  all  statutes  of  limi- 
tation. There  is  the  same  reason  for  applying  the  statute  to 
the  case  at  bar. 

The  statute  gives  the  right  to  the  assignee  to  be  substi- 
tuted in  the  place  of  the  bankrupt  plaintiff,  and  to  prosecute 
the  suit  in  his  own  name,  "in  like  manner,  and  with  like 
effect,  as  if  it  had  been  originally  commenced  by  him." 
Was  it  ever  supposed  that  under  any  other  statute  of  limi- 
tations, where  an  executor,  administrator  or  other  person 
was  substituted  in  the  stead  of  the  plaintiff  who   brought 

tthe  suit,  the  defendant  might  plead  the  statute,  and  bar  a 
recovery?  Surely  not.  And  the  Federal  Supreme  Court 
says  this  Limitation  law  is  precisely  the  same  in  its  applica- 
tion as  all  others.     If  it  be  said  that  in  such  cases  the  suit 
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such  cases  the  statute  authorizes  it  to  be  revived  and  con- 
tinued in  the  name  of  the  representative,  and  its  revival  was 
the  commencement  of  a  new  suit, — if  this  be  true,  still  the 
suit  was  never  abated.  It  was  still  pending,  and  the  act 
authorized  the  assignee  to  continue  its  prosecution.  Had 
the  suit  abated  by  the  bankruptcy  of  the  plaintiffs,  there 
would  be  more  seeming  plausibility  for  saying  that  the  sub- 
stitution of  appellee  was  the  commencement  of  a  new  suit  by 
him,  and  for  claiming  the  plea  could  have  been  interposed. 
But  that  is  not  the  fact  in  this  case.  Nor  does  the  case  of 
Gifford  v.  Holmes,  98  U.  S.  248,  announce  a  different  rule. 
The  other  cases  referred  to  in  the  lower  Federal  courts,  if 
they  announce  a  different  rule,  are  not  binding  on  us,  further 
than  supported  by  reasoning  to  convince  our  judgment.  We 
think  that  the  canons  of  construction  nob  only  support,  but 
require,  the  conclusion  announced  by  us.  In  these  views  we 
are  supported  by  the  case  of  Kane  v.  Flicker,  7  B.  Mon.  651. 
In  that  case  this  precise  question  was  presented,  and  the 
court  held  the  statute*  did  not  apply.  And  the  case  of  Hern- 
don  v.  Howard,  9  Wall.  6Q4:,  seems  in  principle  to  support 
this  doctrine,  if  it  needs  support. 

The  cases  of  Clark  v.  Manning,  95  111.  581,  and  Croivl  v. 
Nagle,  86  id.  437,  are  claimed  to  have  a  bearing  on  this 
question.  These  cases  have  ho  application,  because  there 
were  not  only  new  parties  made,  but  rights  already  barred 
before  they  were  brought  into  court  for  the  first  time  were 
brought  before  the  court.  Here  no  new  rights  were  brought 
into  the  contest.  Had  appellee  amended  the  declaration  so 
as  to  embrace  a  new  cause  of  action  not  before  the  court, 
these  cases  would  then  be  applicable.  But  that  was  not 
clone  in  this  case,  but  it  remained  precisely  the  same,  as  to 
the  matter  in  litigation,  after  as  before  the  substitution  of 
appellee  as  plaintiff. 

It  is  claimed  that  appellant  had  the  right  to  hold  the  prop- 
erty until  its  charges  for  demurrage  were  paid, — that  they 
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were  a  lien  on  the  property,  and  it  was  not  required  to  make 
delivery  until  they  were  paid.  The  claim  is  based  on  rules 
and  regulations  adopted  and  published  by  the  company.  It 
will  be  conceded  that  all  liens  are  created  by  law,  or  by  con- 
tract of  the  parties.  Where  the  law  gives  no  lien,  neither 
party  can  create  it  without  the  consent  or  agreement  of  the 
other.  Noyes  &  Messenger  were  therefore  not  bound  by  these 
rules  unless  they  assented  to  them  when  the  contract  for 
shipping  the  goods  was  entered  into  by  the  parties,  and  such 
a  contract  is  not  claimed.  But  it  is  insisted  that  as  the 
rules  were  public,  and  generally  understood,  it  must  be  pre- 
sumed they  assented.  For  the  purpose  of  creating  such  a 
lien  on  property  the  law  will  never  indulge  such  presump- 
tions. There  is  no  evidence  or  agreement  that  either  the 
consignor  or  consignee  ever  had  notice  or  knew  of  such  regu- 
lations. But  even  if  they  had,  unless  they  agreed  to  be 
bound  by  them  the  rule  could  create  no  such  lien. 

We  held  in  the  case  of  Illinois  Central  R.  II.  Co.  v.  Alexan- 
der, 20  111.  23,  that  railroad  companies,  when  they  had  carried 
goods  to  their  destination,  if  not  removed  by  the  consignee 
might  store  them  in  their  warehouses,  and  thus  terminate 
their  liability  as  common  carriers,  and  thereby  assume  the 
relation  and  liabilities  of  warehousemen.  To  the  same  effect 
is  the  case  of  Richards  v.  Michigan  Southern  and  Northern 
Indiana  li.  R.  Co.  id.  404;  and  in  the  case  of  Porter  v. 
Chicago  and  Rock  Island  R.  R.  Co.  id.  407,  it  was  held  it  was 
their  duty  to  do  so,  or  remain  liable  for  loss  as  common  car- 
riers. It  was  held  in  the  former  of  these  cases,  that  when 
stored,  and  they  had  placed  the  goods  in  their  warehouse, 
they  were  entitled  to  charge  the  customary  price  for  such 
services,  and  on  such  charges  being  paid  or  tendered,  and 
a  refusal  by  the  company  to  deliver  on  demand,  it  became 
liable  for  a  conversion. 

The  right  to  demurrage,  if  it  exists  as  a  legal  right,  is 
confined  to  the  maritime  law,  and  only  exists  as  to  carriers 
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by  sea-going  vessels.  But  it  is  believed  to  exist  alone  by  force 
of  contract.  All  such  contracts  of  affreightment  contain  an 
agreement  for  demurrage  in  case  of  delay  beyond  the  period 
allowed  by  the  agreement,  or  the  custom  of  the  port  allowed 
the  consignee  to  receive  and  remove  the  goods.  But  the 
mode  of  doing  business  by  the  two  kinds  of  carriers  is  essen- 
tially different.  Bailroad  companies  have  warehouses  in 
which  to  store  freights.  Owners  of  vessels  have  none.  Bail- 
roads  discharge  cargoes  carried  by  them.  Carriers  by  ship 
do  not,  but  it  is  done  by  the  consignee.  The  masters  of  ves- 
sels provide  in  the  contract  for  demurrage,  while  railroads  do 
not,  and  it  is  seen  these  essential  differences  are,  under  the 
rules  of  the  maritime  law,  wholly  inapplicable  to  railroad 
carriers. 

Perceiving  no  error  in  the  record,  the  judgment  of  the 
Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Feancis  A.  Biddle  et  al, 

v. 

Levi  Bosenfeld  et  al. 

Filed  at  Ottawa  May  12,  1882 — Rehearing  denied  September  Term,  1882. 

1.  Usury — whether  recoverable  back  when  whole  debt  is  voluntarily 
paid.  Usurious  interest  once  voluntarily  paid  on  a  note  or  contract  which 
has  been  fully  paid  and  surrendered,  can  not  be  recovered  back  either  in  a 
court  of  law  or  equity. 

2.  Same — in  respect  to  distinct  and  separate  transactions.  Where  five 
notes  were  given,  each  for  a  distinct  and  separate  loan,  procured  at  different 
times,  and  a  note  secured  by  deed  of  trust  was  deposited  with  the  holder  as 
collateral  security  for  their  payment,  and  all  such  original  notes  were  paid 
and  taken  up  except  one,  which  was  assigned,  together  with  the  collateral,  it 
was  held,  on  bill  to  foreclose  the  mortgage  by  the  assignee  against  a  subse- 
quent purchaser  of  the  mortgaged  premises  and  others,  that  usurious  interest 
voluntarily  paid  on  the  four  original  notes  so  taken  up  could  not  be  allowed 
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as  a  credit  upon  the  remaining  unpaid  note,  as  the  giving  of  the  collateral 
did  not  convert  these  several  notes  into  one  transaction,  but  each  remained  a 
separate  cause  of  action,  the  same  as  before. 

3.  Moktgage — subsequent  purchaser — application  of  payments — duty 
of  holder  of  mortgage.  The  holder  of  a  note  secured  by  deed  of  trust  as 
collateral  security,  without  actual  notice  of  a  subsequent  purchase  from  the 
mortgagor,  is  not  bound  to  act  with  reference  to  such  purchaser's  rights  in 
applying  payments  as  a  credit. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Cook  county;  the  Hon.  M.  F.  Tuley,  Judge,  presiding. 

Mr.  W.  T.  Bukgess,  for  the  appellants. 

Messrs.  [Rosenthal  &  Pence,  for  the  appellees. 

Mr.  Chief  Justice  Ckaig  delivered  the  opinion  of  the  Court : 

This  was  a  bill,  filed  by  Eosenfeld  and  Eosenberg,  to  fore- 
close a  deed  of  trust  executed  by  Samuel  J.  Walker  to  J.  G. 
Eogers  on  certain  lots  in  Chicago,  to  secure  a  note  for 
$25,000,  which  was  held  as  collateral  security  for  a  note  of 
$7000,  bearing,  date  April  23,  1873,  due  in  ninety  days,  and 
numbered  2729.  Jenkins,  assignee  of  Walker,  and  Eiddle, 
a  subsequent  purchaser  of  the  premises,  were  defendants  in 
the  bill.  These  defendants  filed  cross-bills  to  redeem,  and  for 
an  account.  The  circuit  court  found  the  amount  due  on  the 
$7000  note,  and  also  on  the  note  held  as  collateral  security, 
and  decreed  a  sale  of  the  mortgaged  premises  in  payment  of 
the  amount  found  to  be  due  on  the  principal  note.  The 
defendants  appealed  to  the  Appellate  Court,  where  the  decree 
was  affirmed,  and  to  reverse  that  decision  they  have  appealed 
to  this  court. 

It  appears  from  the  evidence  that  appellees  held  against 
Samuel  J.  Walker  five  notes,  which  they  had  purchased  from 
the  International  Bank  of  Chicago,  which  were  as  follows : 
No.  2783,  for  $5000,  dated  May  15,  1873,  at  ninety  days; 
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No.  2894,  for  $7000,  dated  June  21,  1873,  at  ninety  days; 
No.  2434:,  for  $15,000,  dated  November  9,  1872,  at  fifty- 
seven  days;  No.  2729,  for  $7000,  dated  April  23,  1873,  at 
ninety  days;  No.  2961,  for  $8000,. dated  June  12,  1873,  at 
ninety  days.  Walker  had  pledged  with  the  holders  of  these 
notes  other  securities  to  be  held  as  collaterals,  and  the  mort- 
gage for  $25,000  was  taken  as  additional  security  for  the 
payment  of  the  five  several  notes  above  described.  We  shall 
not  stop  to  comment  upon  the  testimony  in  regard  to  the 
payment  of  these  notes,  but  we  are  satisfied  that  the  evidence 
fully  establishes  the  fact  that  all  of  the  notes  had  been  paid 
before  the  filing  of  the  bill,  except  No.  2729. 

It  is,  however,  contended  by  the  defendants  that  usurious 
interest  was  charged  and  taken  on  all  of  the  five  notes,  and 
although  four  of  them  may  have  been  paid  by  Walker  and 
taken  up,  still,  as  this  is  a  proceeding  to  collect  one  of  the 
notes,  they  are  entitled  to  an  accounting,  and  entitled  to  a 
credit  on  the  note  in  suit  of  all  the  usurious  interest  taken 
on  the  other  notes,  with  six  per  cent  interest  thereon  from 
the  time  such  interest  was  paid  on  each  of  the  notes,  and 
that  the  court  erred  in  directing  the  master  in  chancery  to 
state  an  account  only  on  the  $7000  note,  rejecting  all  evi- 
dence of  usury  as  to  the  other  four  notes.  The  fact  is  not 
denied  that  more  than  the  legal  rate  of  interest  was  paid  on 
the  four  notes  which  had  been  taken  up,  and  the  same  is 
also  true  in  regard  to  the  note  No.  2729,  which  has  not  been 
paid.  These  five  notes  were  all  given  for  money  loaned,  and 
it  will  be  observed  that  no  two  of  them  were  given  at  the 
same  date,  nor  are  they  in  any  manner  connected,  but  each 
seems  to  be  a  transaction  by  itself — each  note  was  given  for 
a  distinct  loan  of  money,  made  at  the  time  the  note  was  exe- 
cuted. Under  such  circumstances  can  the  usury,  which  has 
been  voluntarily  paid  by  Walker  on  four  of  the  notes  which 
have  been  paid  and  taken  up,  be  set  up  as  a  defence  to  the 
action  brought  to  collect  the  fifth  note  ? 
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This  question,  as  we  understand  it,  has  been  settled  by  a 
number  of  decisions  of  this  court  against  the  position  of 
appellants.  In  Madden  v.  Lines,  24  111.  381,  where  a  similar 
question  arose,  it  is  said:  "It  is  manifest  that  the  legisla- 
ture had  no  intention  of  giving  a  cause  of  action  to  the  per- 
son who  has  paid  usury,  and  fails  to  make  the  defence  when 
sued  for  the  debt  upon  which  the  usury  has  been  paid  or 
agreed  to  be  paid.  If  he  voluntarily  pays  the  principal  sum 
due  and  the  usury  agreed  to  be  paid  upon  it,  that  is  an  end 
of  the  matter,  so  far  as  the  statute  is  concerned.  Suppose 
the  party  sued  upon  an  usurious  note  fails  to  make  the 
defence  authorized  by  statute,  but  suffers  judgment  to  go 
against  him  for  the  principal  and  the  usurious  interest,  and 
pays  it,  the  statute  gives  him  no  right  to  recover  back  the 
interest  thus  paid;  and  yet  he  can  have  no  greater  right 
where  he  pays  it  voluntarily."  In  Carter  v.  Moses,  39  111. 
539,  the  question  arose,  and  it  was  held  the  same  principle 
which  prevented  a  recovery  of  usurious  interest  voluntarily 
paid,  at  law,  applied  where  a  remedy  was  sought  in  equity. 
In  Tompkins  v.  Hill,  28  111.  519,  the  question  arose,  and  it 
was  held  that  where  a  party  voluntarily  pays  a  note  and 
usurious  interest,  he  can  not  have  an  action  to  recover  any- 
thing back.  Other  cases  to  the  same  effect  might  be  cited, 
but  the  law  on  the  question  is  so  well  settled  we  do  not 
regard  it  necessary  to  cite  further  authorities. 

These  five  notes  constituted  five  separate  and  distinct  con- 

I tracts,  each  one  of  which  might  have  been  the  subject  matter 
of  a  separate  action  to  recover  the  amount  due  thereon,  and 
whatever  usury  may  have  been  paid  on  the  four  notes  which 
have  been  paid  and  taken  up,  can  not  be  relied  upon  as  a 
defence  to  an  action  brought  on  the  fifth  note,  for  the  reason 
that  usurious  interest  once  voluntarily  paid  upon  a  note  or 
contract  which  has  been  fully  paid  and  surrendered,  can 
never  be  recovered  back  either  in  a  court  of  law  or  a  court  of 
equity.     The  fact  that  these  five  several  notes  may  have  been 
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secured  by  the  collateral  note  of  $25,000,  and  mortgage,  does 
not,  in  our  judgment,  affect  the  question.  That  collateral 
did  not  transform  the  five  several  and  distinct  notes  into 
one  debt  or  one  contract,  but  each,  after  the  collateral  was 
taken,  retained  its  individual  character,  the  same  as  before. 
The  collateral  was  a  mere  security  for  the  several  debts.  Nor 
did  the  fact  that  money  was  collected  from  collaterals,  and 
applied  on  the  various  notes,  change  their  character  from 
separate  and  individual  debts  or  obligations  to  one  single 
debt  or  obligation. 

It  is  also  urged,  as  the  deed  to  Kiddle  was  recorded  Octo- 
ber 24,  1873,  appellees  could  not,  after  that  time,  apply, 
under  the  blanket  agreement  on  the  Bartlett  note,  two  certain 
payments  indorsed  thereon.  It  does  not  appear  that  appel- 
lees had  actual  notice  that  Kiddle  had  purchased  the  prop- 
erty, and  without  such  notice  they  were  not  bound,  under  the 
facts  of  this  case,  to  act  with  reference  to  his  rights.  The 
doctrine  of  Iglehart  v.  Crane  &  Wesson,  42  111.  261,  we  think, 
applies  here. 

We  perceive  no  substantial  error  in  the  record,  and  the 
judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Walker  :  I  am  unable  to  concur  in  the  con- 
clusion reached  by  the  majority  of  the  court  in  this  case. 

Mr.  Justice  Dickey  also  dissents. 
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Nathan  B.  Craig. 

v. 
Isaac  A.  Miller. 

Filed  at  Ottawa  May  12,  1882 — Rehearing  denied  September  Term,  1882. 

1.  Payments — of  their  application,  in  case  of  several  debts.  A  debtor 
by  note,  and  also  on  an  account,  has  a  right,  on  making  a  payment,  to  direct 
its  application  to  either  the  note  or  the  account. 

2.  Evidence — as  to  application  of  payments — indorsement  of  the  pay- 
ment by  the  creditor.  Where  the  maker  of  a  note  in  a  suit  thereon  testified 
that  in  making  a  payment  he  directed  it  to  be  applied  on  the  note,  and  the 
plaintiff  that  it  was  made  to  be  applied  on  an  account,  it  was  held,  error  to 
allow  the  plaintiff  to  give  in  evidence  to  the  jury  a  copy  of  the  account  with 
his  indorsement  of  the  credit  thereon,  made  of  his  own  motion,  without  the 
privity  of  the  maker  of  the  note  or  his  surety,  and  to  allow  the  jury  to  take 
such  account  and  indorsement  with  them  on  their  retirement.  The  entry  of 
a  payment  on  an  account  by  a  creditor  instead  of  on  a  note  of  the  person 
paying,  is  of  itself  no  evidence  of  any  authority  to  make  such  application. 

Appeal  from  the  Appellate  Court  for  the  Second.  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Jo  Daviess  county;  the  Hon.  William  Brown,  Judge,  pre- 
siding. 

Mr.  M.  Y.  Johnson,  for  the  appellant. 

Messrs.  D.  &  T.  J.  Sheean,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  assumpsit,  by  appellee  against  appellant,  on  a 
promissory  note  executed  by  W.  B.  Craig  and  appellant  to 
P.  M.  Spencer,  and  by  Spencer  assigned  to  appellee.  The 
defence  was  that  the  note  had  been  paid  before  suit  was 
brought,  by  W.  B.  Craig.  That  a  "payment  was  made  to 
appellee  by  W.  B.  Craig,  equal  to,  and,  indeed,  greater  than, 
the  amount  of  the  note,  was  admitted  by  appellee ;  but  he 
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claimed  that   such  payment  was  made  upon   an  account, 
while  appellant  claimed  that  it  was  upon  the  note. 

Appellee  was  permitted  by  the  court,  over  appellant's 
objection,  to  read  a  copy  of  the  account,  with  the  payment 
in  question  thereon  indorsed  as  a  credit,  in  evidence  to  the 
jury;  and  the  jury  were  also  permitted,  over  appellant's 
objection,  to  take  with  them  in  their  retirement  to  consider 
of  their  verdict,  the  paper  on  which  this  copy  of  account  and 
indorsement  of  credit  thereon  were  written.  This  was  error. 
There  was  no  controversy  in  regard  to  the  account,  nor  as  to 
the  fact  that  a  certain  amount  of  money  had  been  paid  by 
W.  E.  Craig  to  appellee,  the  only  controversy  being  whether 
W.  K.  Craig  had  directed  that  payment  to  be  applied  on  the 
note.  He  testified,  in  substance,  that  he  so  directed,  and 
appellee  testified  that  he  did  not.  The  question  was  thus 
one  upon  which  there  was  evidence  both  ways,  and  to  be 
settled  in  favor  of  the  party  best  sustained  under  all  the 
circumstances. 

There  was  no  pretense  that  W.  E.  Craig  or  appellant  was 
privy  to,  or  in  any  way  personally  bound  by,  the  entry  of  the 
credit  on  appellee's  account.  It  was  made  by  appellee  of 
his  own  motion,  and  it  was  only  questioned  whether  he  had 
authority  to  make  such  an  application  of  the  payment.  If 
appellee  was  authorized  to  apply  the  payment  on  the  account, 
that  was  the  end  of  the  controversy,^  and  it  was  simply 
impossible  that  the  entry  itself  could  have  been  any  evidence 
that  appellee  had  authority  to  make  it.  Yet,  by  admitting 
it  in  evidence,  the  court,  in  effect,  told  the  jury  it  was  evi- 
dence, and  by  permitting  them  to  take  the  paper  in  their 
retirement,  they  were,  in  effect,  told  that  this  paper,  a  mere 
copy  of  an  ex  parte  entry,  was  a  competent  instrument  in 
evidence  to  be  considered  by  them,  in  a  case  where  the 
sole  issue  was  whether  the  party  making  the  original  had 
authority  to  do  so.  There  is  no  principle  which  allows  a 
party  to   thus  bolster  and  prop  up  his  evidence. 
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It  may  be  that,  in  point  of  fact,  the  jury  were  not  misled 
by  this  evidence.  But  we  can  not  assert  this  as  a  matter  of 
judicial  knowledge.  If  it  had  any  effect  (and  the  more  rea- 
sonable presumption  is  that  it  did  have  some  effect)  it  was 
an  improper  one. 

The  other  objections  against  the  ruling  below,  discussed  in 
argument,  are,  in  our  opinion,  untenable.  But  for  this 
error  the  judgment  below  will  be  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 


Samuel  Mather  et  al. 

v. 
Asa  F.  Mather  et  al. 

Filed  at  Ottawa  May  12,  1882 — Rehearing  denied  September  Term,  1882. 

1.  Will — whether  void  for  uncertainty—  construction  as  to  who  are  the 
ultimate  takers — and  as  to  the  character  of  the  intervening  estate.  A  tes- 
tator provided  by  bis  will:  "After  all  my  debts  are  paid  and  discbarge d,  tbat 
tbe  residue  of  my  property,  botb  real  and  personal,  sball  remain  as  my  estate 
as  long  as  I  bave  a  living  child, — tbe  rents,  use  and  interests  of  my  estate, 
botb  personal  and  real,  I  dispose  of  as  follows:  First,  to  my  wife  I  will  and 
bequeatb  one-tbird  of  tbe  net  income  of  my  estate,  botb  personal  and  real, 
during  ber  life,  if  sbe  accepts  it  in  lieu  of  dower.  Secondly,  I  will  and 
bequeatb  to  my  cbildren  tbe  remaining  two-tbirds  of  tbe  net  income  of  my 
estate,"  naming  eacb  cbild,  "during  tbe  life  of  tbeir  motber,  and  after  tbe 
deatb  of  tbeir  motber  tbe  wbole  of  tbe  net  income  of  my  estate  during  tbeir 
lives ;  and  sbould  any  of  my  cbildren  die  before  tbe  time  for  tbe  final  division 
of  my  estate,  leaving  beirs  of  tbeir  body,  tben  tbeir  cbildren  sball  take  tbe 
sbare  of  tbeir  parent  until  tbe  final  settlement  of  my  estate,  and  at  tbe  deatb 
of  my  last  surviving  cbild,  my  will  is  tbat  my  estate  be  equally  divided 
between  my  grandchildren,  tbey  to  sbare  and  sbare  alike.  Sbould  any  of 
my  grandcbildren  die  before  tbe  final  division  of  my  property,  leaving  beirs 
of  tbeir  body,  tbeir  cbildren  to  take  tbe  sbare  of  tbeir  parent.  I  bereby 
appoint  my  son-in-law,  Jonathan  Koyse,  and  my  son,  Asa  F.  Matber,  to  be 
executors  of  tbis  my  last  will  and  testament."  It  was  held,  tbe  will  was  suf- 
ficiently certain  in  its  provisions  to  be  enforced,  and  tbat  tbe  purpose  of  tbe 
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testator  was,  that  all  his  property,  both  real  and  personal,  should  be  kept 
together. as  one  entire  estate,  the  net  income  of  which,  in  the  meantime,  was 
to  go,  one-third  to  his  wife  during  her  life,  and  the  remaining  two-thirds 
thereof  to  his  children,  and  upon  the  death  of  the  wife  the  entire  net  income 
to  go  to  his  children  until  the  death  of  his  last  surviving  child,  and  on  the 
happening  of  that  event  his  whole  estate  to  be  equally  divided  among  a  class 
of  persons  described  in  the  will,  who  might  be  living  at  such  period  of  distri- 
bution,—the  class  who  were  to  be  the  ultimate  takers  consisting  of  the  grand- 
children of  the  testator,  or  the  children  of  such  of  the  grandchildren  as  may 
have  died  before  the  time  of  distribution,  including  as  well  such  grand- 
children as  may  have  been  born  after,  as  those  born  before,  the  death  of  the 
testator. 

2.  Same — of  a  devise  to  a  class — who  shall  take.  The  rule  is,  where  a 
will  carves  out  a  particular  estate  which  intervenes  the  death  of  the  testator 
and  the  period  of  distribution  of  an  estate  devised  to  a  class,  then  all  persons 
belonging  to  such  class,  living  at  the  time  the  estate  is  to  be  divided,  are 
included,  notwithstanding  some  of  them  may  have  been  born  after  the  death 
of  the  testator. 

3.  Same — 5/  the  sufficiency  of  the  particular  intervening  estate  to  sup- 
port a  remainder  in  fee— devise  of  the  net  income  of  an  estate.  It  has  been 
held  that  a  devise  of  rents  and  profits  will  pass  the  land  out  of  which  the 
rents  and  profits  are  to  arise.  So  where,  as  in  this  case,  there  is  a  devise  of 
the  net  profits  of  an  estate  to  the  wife  and  children  of  the  testator  during 
their  lives,  that  will  operate  as  a  devise  of  the  property  to  them  during  their 
lives.  And  this  particular  estate  so  devised  to,  the  wife  and  children  is  of 
such  character  as  will  support  a  remainder  in  fee  devised  to  another,  or  to  a 
class  of  persons.  In  such  case  the  estate  in  remainder  will  not  vest  in  pos- 
session at  the  death  of  the  testator  so  as  to  cut  off  any  of  those  properly 
belonging  to  the  class  designated  in  the  will  as  ultimate  takers. 

4.  Same — as  to  the  management  of  an  estate  until  distribution — by 
whom.  In  this  case,  in  view  of  the  fact  that  the  net  profits  of  the  estate 
which  were  to  go  to  the  first  takers  under  the  will  during  their  lives,  must 
arise  out  of  the  personal  as  well  as  the  real  estate,  and  the  direction  that  the 
entire  estate  should  be  kept  together  as  the  estate  of  the  testator  until  the 
period  for  final  distribution,  and  there  was  no  specific  direction  in  the  will 
as  to  the  persons  in  whose  hands  the  estate  should  remain,  or  by  whom  it 
should  be  managed  in  the  meantime,  it  was  held  to  have  been  the  intention 
of  the  testator  that  this  duty  should  devolve  upon  the  executors  named  in  the 
will,  under  their  general  appointment  as  executors  of  his  last  will  and  testa- 
ment. 

Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon. 
Josiah  McBoberts,  Judge,  presiding. 
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Mr.  A.  0.  Marshall,  for  the  appellants,  made  the  follow- 
ing points  among  others : 

No  life  or  intermediate  estate  is  provided  for  by  the  will. 
There  can  be  but  one  actual  seizin  of  an  estate  at  one  and 
the  same  time,  and  that  can  only  be  in  him  who  has  a  free- 
hold therein.     2  Washburn  on  Eeal  Prop.  498,  sec.  1. 

A  freehold  is  necessary  to  keep  the  seizin  for  the  remain- 
der-man. 2  Washburn  on  Eeal  Prop.  sec.  8,  page  502 ;  4 
Kent's  Commentaries,  (10th  ed.)  268. 

It  is  an  essential  and  imperative  rule  of  law  that  a 
remainder  should  take  effect  immediately  on  the  determina- 
tion of  the  prior  estate,  the  particular  estate  and  remainder 
together,  forming  one  continuous  ownership.  2  Washburn 
on  Eeal  Prop.  sec.  10,  page  503. 

If  the  particular  estate  is  void,  the  remainder  is  left  with- 
out support.  2  Washburn  on  Eeal  Prop.  sec.  21,  page  512 ; 
4  Kent's  Commentaries,  269 ;  Broom's  Legal  Maxims,  180. 

A  possibility  at  the  creation  of  the  limitation  that  the 
event  upon  which  it  depends  may  exceed  in  point  of  time 
the  authorized  period,  is  fatal  to  it.  5  Abbott's  (N.  Y.) 
Digest,  sec.  12,  page  147,  and  cases  there  cited. 

A  limitation  void  as  to  some  of  the  persons  comprised  in 
the  class  to  which  it  is  made,  is  void  as  to  the  whole  class. 
Courts  will  not  undertake  to  separate  the  interests  of  those 
who  might  take  from  those  who  can  not.  Caldwell  v.  Willis, 
57  Miss.  555;  Smith's  Appeal,  88  Pa.  St.  492;  Williams  on 
Eeal  Prop.  262;  Davenport  v.  Harris,  3  Grant,  164;  Jarman 
on  Wills,  233. 

A  devise  can  not  be  made  to  an  unborn  child  of  an  unborn 
child.  That  tends  to  perpetuity.  1  Washburn  on  Eeal 
Prop.  97. 

Mr.  Asa  F.  Mather,  pro  se: 

Courts  will,  if  possible,  adopt  such  construction  as  will 
uphold  all  the  provisions  of  the  will.     And  in  carrying  this 
39—103  III. 
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purpose  into  effect,  it  is  permissible  to  resort  to  any  reason- 
able intendment.     Eedfield  on  Wills,  chap.  9,  sec.  6. 

The  courts  will  not,  without  absolute  necessity,  hold  a 
devise  void  for  uncertainty,  but  will  give  it  a  meaning  if  it  is 
possible.     1  Jarman  on  Wills,  643,  and  note  1. 

The  devise  is  not  open  to  the  objection  that  it  creates  a 
perpetuity.  The  rule  is,  that  a  devise  may  be  limited  to  a  life 
or  lives  in  being,  and  twenty-one  years  and  a  few  months  over. 

The  devisees  of  the  fee  are  a  class  named  by  the  testator. 
Who  or  what  persons  constitute  that  class  is  limited  and 
determined  at  the  expiration  of  a  life  in  being  at  the  death 
of  the  testator.  Grandchildren  and  children  of  deceased 
grandchildren  of  the  testator  only  will  answer  the  description. 
Blatchford  et  al.  v.  Newberry  et  al.  99  111.  11. 

If  the  will  carves  out  a  particular  estate  which  intervenes 
between  the  death  of  the  testator  and  the  period  of  distribu- 
tion of  the  estate  devised  to  the  class,  then  all  persons 
belonging  to  such  class  at  the  time  when  the  estate  is  divided 
are  included,  though  born  after  the  death  of  the  testator. 
Handberry  et  al.  v.  Doolittle,  38  111.  202. 

A  testator  may  make  such  disposition  of  his  property  as 
he  pleases,  provided  it  be  not  against  the  statutory  rights  of 
his  widow,  or  some  law  imposing  limits  to  the  disposition  of 
property  by  will.  Heuser  v.  Harris,  42  111.  425  ;  Broomfield 
v.  Broomfield,  43  id.  147 ;  Rhoads  v.  Rhoads,  43  id.  239 ; 
Waldo  v.  Cummings,  45  id.  421. 

The  devise  is  not  void  for  remoteness.  The  devise  is  to  the 
testator's  own  grandchildren.  All  the  children  of  the  testa- 
tor must  be  in  esse  at  his  decease,  and  their  children  must 
be  born  in  their  lifetime,  so  that  they  necessarily  come  into 
existence  during  a  life  in  being.     1  Jarman  on  Wills,  542. 

As  an  heir  or  devisee  a  child  in  its  mother's  womb  is 
regarded  as  in  esse.  Botsford  v.  0' 'Conner  et  al.  57  111.  72 ; 
McConnell  et  al.  v.  Smith  et  al.  23  id.  611 ;  Detric  v.  Migatt 
et  al.  19  id.  146. 
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The  will  provides  for  a  valid  intermediate  estate  sufficient 
to  support  the  remainder.  It  gives  the  testator's  children  a 
life  estate  in  equal  parts,  limiting  each  one's  share  over  in 
case  of  death.     They  would  then  take  per  autre  vie. 

It  matters  not  how  contingent  or  uncertain  the  duration  of 
the  estate  may  be,  or  how  probable  is  its  determination  in  a 
limited  number  of  years,  if  it  is  capable  of  enduring  for  the 
term  of  a  life  it  is  within  the  category  of  estates  for  life. 
1  Washburn  on  Eeal  Prop.  (3d  ed.)  page  103. 

The  general  intent  of  the  testator  must  govern,  even  if  a 
special  intent  has  to  yield.  Eedfield  on  Wills,  433  ;  2  Wash- 
burn on  Eeal  Prop.  540. 

Mr.  Justice  Scott  delivered  the.  opinion  of  the  Court : 

This  bill  was  brought  by  a  portion  of  the  heirs  of  Joshua 
E.  Mather,  deceased,  against  the  executor  and  other  heirs,  to 
have  the  will  of  the  decedent  set  aside  and  declared  null  and 
void  because  of  the  uncertainty  of  its  provisions.  Omitting 
the  formal  beginning  and  conclusion,  the  following  is  the 
will  as  admitted  to  probate :  "After  all  my  debts  are  paid 
and  discharged,  that  the  residue  of  my  property,  both  real 
and  personal,  shall  remain  as  my  estate  as  long  as  I  have  a 
living  child.  The  rents,  use  and  interests  of  my  estate-,  both 
personal  and  real,  I  dispose  of  as  follows :  First,  to  my 
beloved  wife,  Maria,  I  will  and  bequeath  one-third  of  the  net 
income  of  my  estate,  both  personal  and  real,  during  her  life, 
if  she  accepts  it  in  lieu  of  dower.  Secondly,  I  will  and 
bequeath  to  my  children  the  remaining  two-thirds  of  the  net 
income  of  my  estate," — naming  each  child, — "during  the 
life  of  their  mother,  and  after  the  death  of  their  mother,  the 
whole  of  the  net  income  of  my  estate  during  their  lives ;  and 
should  any  of  my  children  die  before  the  time  for  the  final 
division  of  my  estate,  leaving  heirs  of  their  body,  then  their 
children  shall  take  the  share  of  their  parent  until  the  final 
settlement  of  my  estate,  and  at  the  death  of  my  last  surviv- 
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ing  child  my  will  is  that  my  estate  be  equally  divided  between 
my  grandchildren,  they  to  share  and  share  alike.  Should 
any  of  my  grandchildren  die  before  the  final  division  of  my 
property,  leaving  heirs  of  their  body,  their  children  to  take 
the  share  of  their  parent.  I  hereby  appoint  my  son-in-law, 
Jonathan  Koyse,  and  my  son,  Asa  F.  Mather,  to  be  executors 
of  this  my  last  will  and  testament." 

There  can  be  no  doubt  as  to  what  the  intention  of  the 
testator  was  concerning  the  disposition  of  his  property.  It 
was,  that  all  of  it,  both  real  and  personal,  should  be  kept 
together  as  one  entire  estate — the  net  income  of  which,  in  the 
meantime,  was  to  go  to  his  children — until  the  death  of  his 
last  surviving  child,  and  on  the  happening  of  that  event  his 
whole  estate  to  be  equally  divided  between  his  grandchildren, 
they  to  share  and  share  alike ;  and  should  any  of  his  grand- 
children die  before  the  final  division  of  his  estate,  leaving 
heirs  of  their  body,  their  children  to  take  the  share  of  their 
parent.  That  this  was  the  intention  of  the  testator  is  so 
plainly  expressed  in  simple,  terse  English  words,  as  to  admit 
of  no  doubt,  and  his  intention  ought  not  to  be  defeated  by 
any  technical  rules  concerning  the  construction  of  wills,  if  it 
is  possible  to  prevent  it  without  any  palpable  violation  of 
what  are  known  as  rules  of  property. 

It  is  certain  the  grandchildren  of  the  testator  living  at  the 
time  of  the  death  of  his  last  surviving  child,  or  the  children 
of  such  of  his  grandchildren  as  shall  die  before  the  happening 
of  that  event,  are  to  take  the  remainder  of  the  estate  after 
the  determination  of  the  estate  of  his  own  children,  what- 
ever that  may  be.  The  difficulty  in  the  case  lies  in  ascer- 
taining what  estate  is  devised  to  the  children  of  the  testator. 
It  is  said  the  will  is  invalid  for  the  reason  that,  according  to 
its  terms,  no  title  to  the  property  left  by  the  testator  is  to 
pass  to  any  one  so  long  as  he  has  a  living  child,  as  only  the 
net  income  of  his  estate  is  bequeathed  to  his  children  during 
their  lives,  and  hence,  it  is  contended,  there  is  no  freehold  to 
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keep  the  seizin  for  the  remainder-men.  This,  it  is  thought, 
is  not  a  correct  reading  of  the  will.  The  law  is,  and  so  this 
court  has  distinctly  ruled  in  Handberry  v.  Doolittle,  38  111. 
202,  that  a  devise  of  rents  and  profits  will  pass  the  land.  In 
support  of  this  doctrine  this  court  cited  Okeden  v.  Okeden, 
1  Atkyns,  552;  Hall  v.  Carter,  2  id.  358;  Mills  v.  Banks,  3 
P.  Wms.  7.  So  in  this  case  a  devise  of  the  net  income  of 
his  estate  to  his  wife  and  children,  during  their  lives,  is  a 
devise  of  the  property  to  them  during  their  lives.  It  is  clear 
this  was  the  intention  of  the  testator,  and  without  the  aid  of 
technical  terms  applicable  to  such  matters,  it  is  hardly  pos- 
sible that  intention  could  have  been  more  certainly  expressed. 
This  construction,  it  will  be  seen,  conforms  to  the  context. 
The  fact  the  children  of  any  of  his  children  that  should  die 
first  should  take  the  share  of  their  parent  until  the  period  of 
the  final  division  of  the  estate  should  arrive  on  the  death  of 
the  last  surviving  child  of  the  testator,  gives  additional 
strength  to  the  construction  adopted.  That  which  was  done 
was  a  devise  of  his  estate  to  his  children  during  their  lives, 
and  on  the  death  of  the  last  surviving  child  the  remainder 
to  go  to  his  grandchildren,  or  their  children,  living  at  the 
period  of  distribution.  A  particular  estate  would  then  vest 
in  his  children  at  the  death  of  the  testator,  and  it  is  such  an 
estate  in  them  as  will  support  the  remainder  in  the  grand- 
child to  whom  it  is  devised.  That  being  so,  the  children  of 
the  testator  took  a  particular  estate  which  would  prevent  the 
estate  devised  to  the  grandchildren  from  vesting  in  possession 
at  the  death  of  the  testator,  and  thus  it  would  let  in  after- 
born  grandchildren.  Adopting  this  construction,  the  case  is 
relieved  of  much  difficulty,  and  effect  can  be  given  to  the 
plainly  expressed  intention  of  the  testator.  On  this  subject 
the  rule  of  law  is,  where  a  will  carves  out  a  particular  estate 
which  intervenes  the  death  of  the  testator  and  the  period  of 
distribution  of  an  estate  devised  to  a  class,  then  all  persons 
belonging  to  such  class  living  at  the  time  the  estate  is  to  be 
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divided,  are  included,  notwithstanding  some  of  them  may  be 
born  after  the  death  of  the  testator.  Under  this  doctrine, 
which  has  for  its  support  the  weight  of  authority,  all  grand- 
children living  at  the  termination  of  the  life  estate  of  the 
testator's  children,  as  well  those  born  after  as  before  his 
death,  will  be  permitted  to  share  in  his  estate. 

There  still  remains  a  question  to  be  considered,  not  free 
from  difficulty.  It  is  as  to  the  management  of  the  estate 
until  the  period  of  final  distribution  shall  arrive.  It  would 
seem  to  be  a  reasonable  construction,  and  one  that  would 
comport  best  with  what  appears  to  have  been  the  manifest 
desire  of  the  testator,  it  should  remain  in  the  hands  of  the 
executors  named  to  execute  the  will.  It  will  be  observed 
only  the  "net  income"  of  the  estate  is  to  be  enjoyed  by  the 
children,  of  the  testator,  and  that  will  arise  from  personal  as 
well  as  real  estate,  for  the  estate  consists  of  both  real  and 
personal  property.  Unless  this  is  the  meaning  of  the  will,  it 
is  not  perceived  how  the  personal  estate  could  be  preserved 
for  the  benefit  of  the  several  takers  under  the  will.  The 
devise  is  to  a  class,  viz.,  to  the  children  of  the  testator,  and 
an  intention  is  clearly  expressed  the  estate  shall  be  kept 
together  as  the  estate  of  the  testator  until  the  period  of  dis- 
tribution appointed  by  the  will  shall  arrive.  It  is  obvious 
this  could  only  be  done  by  the  executors  retaining  the  man- 
agement, and  paying  to  parties  entitled  thereto  the  "net 
income"  of  the  estate,  whether  derived  from  the  personal  or 
real  property. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


1882.] 


Blair  v.  Bay  et  al. 


615 


Syllabus. 


Novel  Blair 
v. 
Lyman  B.  Bay  et  al. 

Filed  at  Ottawa  May  12,  1882 — Rehearing  denied  September  Term,  1882. 

1.  Bill  of  exceptions — when  necessary — presumption  in  support  of 
judgment.  If  a  plaintiff  wishes  to  assign  for  error  the  dismissal  of  his  suit 
on  motion,  he  should  present  the  ground  on  which  the  court  acted  in  a  bill 
of  exceptions,  so  that  the  error,  if  any,  may*  clearly  appear  from  the  record. 
Where  no  reasons  are  assigned  for  a  motion  to  dismiss  a  suit,  nor  any  given 
which  led  the  court  to  its  action,  it  will  be  presumed  that  the  dismissal  was 
correct. 

2.  Practice — dissolution  of  injunction  as  to  suit  at  law— of  the  proper 
entry  to  be  made.  Where  an  entry  is  made  showing  that  the  proceedings  in 
an  action  at  law  have  been  enjoined  in  equity,  and  the  suit  at  law  continued 
for  that  reason,  it  is  proper,  before  proceeding  with  the  cause,  that  an  entry 
should  be  made  of  record  showing  the  dissolution  of  the  injunction. 

3.  Dismissal  of  suit  at  law — after  dissolution  of  injunction — sufficiency 
of  grounds  for  dismissal.  An  order  dismissing  an  action  of  replevin  and 
ordering  a  return  of  the  property,  reciting  that  it  appearing  to  the  court  that 
an  injunction  restraining  the  further  prosecution  of  the  suit  has  been  dis- 
solved, is  not  sufficient  to  show  the  reason  for  the  dismissal.  It  shows  only 
that  the  court  was  authorized  to  proceed  in  the  cause.  The  dissolution  of 
the  injunction  does  not  of  itself  furnish  ground  for  a  dismissal  of  the  suit 
enjoined. 

4.  Replevin — whether  property  was  replevied — presumption — admis- 
sion. Although  the  sheriff's  return  to  a  writ  of  replevin  fails  to  show  a 
taking  of  the  property  under  the  writ,  and  its  delivery  to  the  plaintiff,  it  will 
be  presumed  in  favor  of  a  judgment  for  a  return  of  the  property,  in  the 
absence  of  any  contrary  showing  in  the  record,  that  there  was  evidence  justi- 
fying the  action  of  the  court.  And  an  assignment  of  error  questioning  the 
propriety  of  the  action  of  the  court  below  in  ordering  a  return  of  the  property 
replevied,  seems  to  be  an  implied  admission  that  the  property  had  been  in 
fact  replevied. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Grundy  county;  the  Hon.  Josiah  McBoberts,  Judge, 
presiding. 
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Mr.  A.  W.  Bulkley,  for  the  plaintiff  in  error : 

The  Appellate  Court  based  its  decision  upon  the  presump- 
tion that  the  circuit  court  had  sufficient  evidence  to  authorize 
the  judgment  of  dismissal,  in  the  absence  of  a  bill  of  excep- 
tions.    Blair  v.  Bay  et  at.  5  Bradw.  453. 

That  position  is  untenable,  as  no  bill  of  exceptions  lies  in 
such  a  case.  It  only  lies  as  to  matters  occurring  during  the 
progress  of  the  trial.  Clemson  v.  Kruper,  Beecher's  Breese, 
210 ;  Doe  v.  Spraggins,  1  Scam.  330 ;  Arentz  v.  Biehle,  id. 
340;  Bev.  Stat.  1874,  chap.  110,  sees.  60,  62. 

If  the  record  shows  affirmatively  that  a  motion  is  sus- 
tained for  a  particular  reason,  it  is  sufficient  to  bring  up  the 
cause  for  review  without  the  aid  of  a  bill  of  exceptions. 
Bandolph  v.  Emerick,  13  111.  344. 

In  tMs  case  the  record  shows,  by  clear  inference  at  least, 
that  the  suit  was  dismissed  because  the  injunction  of  the  suit 
had  been  dissolved.  The  assigning  of  one  special  cause  or 
reason  precludes  the  presumption  that  there  were  other 
reasons. 

When  the  errors  are  shown  by  the  record  of  a  cause,  a  bill 
of  exceptions  is  unnecessary.  Van  Dusen  v.  Pomeroy,  24  111. 
289 ;  Gallimore  v.  Duzy  et  al.  12  id.  143 ;  Casey  v.  Harvey, 
14  id.  45. 

A  defendant  who  has  suffered  a  judgment  by  default,  can 
have  no  bill   of  exceptions.     Morton  v.  Bailey,  1  Scam.  213. 

The  statute  only  authorizes  an  order  for  a  return  of  the 
property  replevied,  when  the  plaintiff  fails  to  prosecute  his 
suit,  or  suffers  a  non-suit  or  discontinuance,  or  when  the 
right  of  property  is  adjudged  against  him.  Bev.  Stat.  1874, 
chap.  119,  sec.  22. 

The  plaintiff  did  not  fail  to  prosecute,  or  suffer  a  non-suit 
or  discontinuance,  and  there  was  no  adjudication  against 
him,  and  hence  there  was  error  to  award  a  return.  Besides, 
there  is  no  indorsement  on  the  writ  that  the  property  ever 
was  replevied.     To  authorize  the  order  for  a  return  it  must 
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appear  the  plaintiff  has  the  property.      Prentiss  v.  Moore, 
3  Bradw.  539. 

Messrs.  Hill  &  Dibell,  for  the  defendants  in  error: 

The  clerk's  entry  does  not  bear  the  construction  that  the 
court  dismissed  this  suit  because  of  the  dissolution  of  the 
injunction  which  had  restrained  its  progress.  It  is  not  in 
the  province  of  the  clerk  to  preserve  the  evidence  or  recite 
the  facts  on  which  the  court  acts.  These  matters  can  be 
preserved  in  the  record  only  by  a  bill  of  exceptions.  Herman 
v.  Pardridge,  79  111.  477. 

It  is  an  error  to  suppose  the  plaintiff  could  not  have  taken 
a  bill  of  exceptions.  They  are  required  in  the  following  cases 
not  at  all  mentioned  in  the  statute : 

Motions,  and  affidavits,  to  dismiss  for  want  or  insufficiency 
of  bond  for  costs,  and  cross-motions  for  leave  to  file  bond, 
and  the  ruling  and  exception.  Lucas  v.  Farrington,  21  111. 
32 ;  Douglass  v.  Parker,  43  id.  146 ;  Neely  v.  Wright,  72  id. 
292 ;  Leonard  v.  The  People,  81  id.  308 ;  Hyatt  v.  Brown, 
82  id.  28.  Proof  of  service  of  copy  of  narr.  and  rule  to 
plead,  where  such  service  was  required  by  law,  and  default 
had  been  taken.  Iglehart  v.  Pitcher,  17  111.  308.  Notice  of 
motion  to  supply  lost  files,  and  the  evidence  heard  before 
granting  such  motion.  McElwee  v.  The  People,  77  111.  494. 
Motions  and  affidavits  to  set  aside  default.  Horn  v.  Neu, 
63  111.  539.  Motions  to  strike  pleas,  affidavits  with  pleas, 
affidavits  of  claim,  from  the  files.  Hay  v.  Hayes,  56  111.  343  ; 
Snell  v.  Trustees,  58  111.  290  ;  Gaddy  v.  McCleave,  59  id.  182  ; 
Barger  v.  Hobbs,  67  id.  596 ;  Harms  v.  Anfield,  49  id.  288. 
Motions,  petitions  and  affidavits  for  change  of  venue.  (No- 
tice the  statute  relied  on  by  plaintiff  does  not  provide  for 
such  exceptions,  save  in  criminal  cases.)  Schlump  v.  Reiders- 
dorf,  28  111.  68;  McEhvee  v.  The  People,  77  id.  493.  Affida- 
vits on  motion  to  quash  a  venire.  Murphy  v.  The  People,  37 
111.  455.     The  ruling  and  exception  thereto  on  motion  to 
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quash  petition  and  writ  of  certiorari,  and  to  dismiss  appeal. 
Thompson  v.  White,  64  111.  314.  Petition,  .motion,  affidavit 
and  bond  to  remove  cause  to  United  States  Circuit  Court, 
and  exception  to  ruling  thereon.  Hartford  Fire  Ins.  Co.  v. 
Vanduzor,  49  111.  489;  Cromie  v.  Van  Nortwick,  56  id."  353; 
Home  Ins.  Co.  v.  Heck,  65  id.  112.  Motion  to  retax  costs. 
Darst  v.  Collier,  86  111.  101.  Affidavits  on  motion  to  quash 
execution  and  set  aside  judgment.  Roundy  v.  Hunt,  24  111. 
598;  Smithy.  Wilson,  26  id.  187;  Austin  v.  Lott,  28  id.  519; 
McKindley  v.  Buck,  43  id.  490. 

In  the  absence  of  a  bill  of  exceptions  showing  an  error, 
every  intendment  will  be  made  to  sustain  the  action  or  judg- 
ment of  the  court  below.  Magill  v.  Broivn,  98  111.  235 ; 
Barger  v.  Hobbs,  67  id.  596 ;  Gardner  v.  Russell,  78  id.  292; 
Bulger  v*.  Hoffman,  45  id.  352 ;  Casey  v.  Harvey,  14  id.  45  ; 
Fanning  v.  Russell,  81  id.  398  ;  St.  Louis  and  Southeastern 
R.  R.  Co.  v.  Wheelis,  72  id.  539 ;  Herman  v.  Pardridge,  79 
id.  472. 

The  statute  authorizes  a  return  of  the  property  if  the 
plaintiff  fails  to  prosecute  his  suit  with  effect,  which  means 
with  success.     Brown  v.  Parker,  5  Blackf.  292. 

In  the  absence  of  a  bill  of  exceptions  it  will  be  presumed 
the  court  properly  awarded  a  return  of  the  property. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court 

This  was  a  suit  in  replevin,  brought  by  plaintiff  in  error 
against  defendants  in  error,  to  recover  certain  personal  prop- 
erty claimed  to  belong  to  plaintiff.  The  record  shows  that 
at  the  March  term,  1876,  of  the  Grundy  county  circuit  court, 
in  which  the  suit  was  instituted,  the  plaintiff  filed  his  decla- 
ration, to  which  defendants  filed  two'  pleas  ;  that  a  demurrer 
was  sustained  to  them,  and  that  further  proceedings  in  the 
case  were  enjoined  by  injunction  from  the  chancery  side  of 
the  same  court.     At  the  March  term,  1877,  of  the  court,  the 
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following  order  was  entered  of  record,  finally  disposing  of  the 
case : 

"Now,  on  this  23d  day  of  March,  A.  D.  1877,  come  the 
said  defendants,  by  Messrs.  Hill  &  Dibell,  their  attorneys, 
and  enter  herein  a  motion  to  dismiss  this  suit,  and  for  an 
order  of  return  of  the  property  replevied ;  and  it  appearing 
to  the  court  that  the  injunction  heretofore  granted  by  this 
court,  at  the  suit  of  Novel  Blair,  against  the  said  defendants, 
on  the  chancery  side  of  this  court,  has,  on  a  final  hearing  of 
said  cause,  been  dissolved,  therefore  it-  is  ordered  by  the  court 
that  this  suit  be  and  the  same  hereby  is  dismissed,  and  that 
said  defendants  do  have  and  recover  of  and  from  the  said 
plaintiff  the  possession  of  the  property  replevied  herein,  and 
that  said  plaintiff  make  return  thereof,  together  with  their 
costs  and  charges  in  this  behalf  expended,  and  that  a  writ  of 
retorno  habendo  and  fi.  fa.  for  such  purpose  issue  out  of  this 
court;  to  which  motion  said  plaintiff,  by  his  attorney,  ob- 
jected, and  then  and  there  excepted  to  the  ruling  and  judg- 
ment of  the  court. " 

On  error,  the  Appellate  Court  for  the  Second  District 
affirmed  the  judgment,  and  the  plaintiff  brings  the  record  to 
this  court,  and  urges  a  reversal  of  the  judgment  of  the  Appel- 
late Court. 

There  is  no  bill  of  exceptions  in  the  case.  The  record 
does  not  disclose  the  reasons  which  defendants  assigned  for 
their  motion  to  dismiss,  the  proofs  they  adduced,  nor  the 
reasons  which  led  the  court  to  its  decision.  It  does  not  show, 
then,  the  judgment  of  the  circuit  court  to  be  erroneous,  and 
it  is  to  be  presumed  to  be  correct  where  it  is  not  shown  by 
the  record  to  be  otherwise.  Numerous  are  the  cases  which 
have  thus  held.  In  Barger  v.  Hobbs,  67  111.  592,  where  a 
plea  of  former  recovery  had  been  stricken  from  the  files  by 
the  court  below,  this  court  said :  "The  orders  and  judgments 
of  the  circuit  court  are  presumed  to  be  correct,  and  it  is  only 
when  they  are  clearly  shown  by  the  record  to  be  otherwise, 
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that  we  are  authorized  to  disturb  them.  If  counsel  desired 
us  to  pass  upon  the  correctness  of  this  ruling  of  the  circuit 
court,  he  should  have  preserved  the  plea,  and  the  ruling  of 
the  court  thereon,  in  his  bill  of  exceptions.  Not  having  done 
so,  we  must  presume  that  the  court  properly  struck  the'  pleas 
from  the  files."  In  Bulger  v.  Hoffman,  45  111.  352,  the  suit 
had  been  dismissed  by  the  circuit  court,  and  no  bill  of  excep- 
tions filed.  The  dismissal  was  assigned  for  error.  This 
court  held,  that  in  the  absence  of  a  bill  of  exceptions  "we 
must  presume  the  appeal  was  dismissed  for  non-compliance 
with  some  proper  rule  or  order  of  the  court.  It  is  impossible 
for  this  court,  on  what  appears,  to  say  why  the  appeal  was 
dismissed.  Appellant  should  have  preserved  the  point  by  a 
bill  of  exceptions."  In  Fanning  v.  Russell,  81  111.  398,  the 
circuit  court,  on  motion,  struck  meritorious  pleas  from  the 
files  and  rendered  judgment  by  default,  which  was  assigned 
for  error.  It  was  there  said :  "We  can  not,  on  this  tran- 
script, review  the  judgment  of  the  circuit  court  in  striking 
the  pleas  from  the  files.  We  have  nothing  in  the  record 
showing  what  cause  was  made  to  appear  before  that  court. 
There  is  no  bill  of  exceptions  preserving  the  evidence  heard 
by  the  circuit  court  on  that  motion.  It  will  not  be  denied 
that  cases  may  occur  where  such  an  order  would  be  proper. 
There  being  no  bill  of  exceptions  to  show  the  contrary,  this 
court  will  presume  that  a  proper  case  for  such  an  order  was 
made  before  the  circuit  court."  And  see  Casey  v.  Harvey, 
14  111.  45.  Many  more  cases  to  like  effect  might  be  cited. 
These  cases  sufficiently  answer  the  point  made  by  plaintiff 
that  a  bill  of  exceptions  is  not  authorized  to  be  taken  in  the 
case  of  a  motion  like  the  present. 

The  point  is  made  that  the  order  of  dismissal  shows  the 
reason  for  the  dismissal  of  the  suit,  to-wit,  that  the  injunction 
against  the  prosecution  of  the  suit  had  been  dissolved,  and 
that  where  the  order  of  dismissal  itself  shows  the  ground  of 
the  action  of  the  court,  there  is  no  bill  of  exceptions  neces- 
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sary,  citing  Randolph  v.  Emerick,  13  111.  344,  as  so  deciding. 
In  that  case  the  court  said:  "The  record  recites  a  motion 
made  by  the  defendant  to  dismiss  the  suit  because  no  bond 
for  costs  had  been  filed  by  the  plaintiff.  This  statement  is 
sufficient  to  bring  up  the  decision  of  the  circuit  court  for 
revision.  It  affirmatively  appears,  from  an  entry  on  the 
record,  that  the  court  sustained  a  motion  to  dismiss,  which 
the  defendant  had  no  right  to  interpose."  "What  was  there 
held  was  no  more  than  that  the  clerk's  entry  was  sufficient 
to  show  the  character  of  the  motion,  and  it  being  one  of  a 
dilatory  nature,  was  not  permissible  after  the  time  to  plead 
in  abatement  had  passed,  so  that  it  affirmatively  appeared 
from  the  record  that  the  defendant  had  no  right  to  interpose 
the  motion,  and  that  it  was  error  in  the  court  to  entertain 
it,  the  case  showing  that  defendant  had  demurred  to  the 
declaration  before  making  the  motion  to  dismiss.  In  the 
present  case  the  record  does  not  show  what  was  the  ground 
of  the  motion  for  the  dismissal  of  the  suit,  and  we  think 
there  is  room  for  doubt  as  to  what  was  the  ground  upon 
which  the  court  dismissed  the  suit,  and  hence  it  is  not  clearly 
shown  by  the  record  that  there  was  error. 

Does  the  order  of  dismissal,  as  plaintiff's  counsel  avers, 
show  the  ground  of  the  court's  decision  in  dismissing  the 
suit  ?  At  the  preceding  term  an  entry  had  been  made  on  the 
record  that  it  appeared  to  the  court  that  the  cause  was 
enjoined  by  proceedings  in  equity,  and  the  case  was  contin- 
ued to  the  next  term.  At  the  next  term  the  motion  is  made 
to  dismiss,  and  before  proceeding  to  act  upon  that  motion, 
it  would  have  been  very  proper  that  it  should  have  been 
made  to  appear  to  the  court  that  the  injunction  had  been 
•  dissolved,  and  make  entry  thereof  on  the  record.  Accord- 
ingly, the  order  of  dismissal  recites  the  entry  of  the  motion, 
that  it  appeared  to  the  court  the  injunction  had  been  dis- 
solved on  final  hearing,  and  therefore  it  is  ordered  that  the 
suit  be   dismissed.      Manifestly  the  mere   removal    of   the 
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injunction  to  proceed  in  the  cause  would  furnish  no  reason 
for  the  dismissal  of  the  suit — it  would  but  afford  justification 
for  proceeding  to  act  upon  the  motion ;  and  it  would  seem  to 
be  the  proper  construction  of  the  order  that  it  does  not  show 
the  whole  reason  for  the  dismissal  of  the  suit,  but  that  it 
shows  only  a  part  of  the  reason  of  the  court's  action  in  the 
matter  of  the  dismissal  of  the  suit,  to-wit,  the  reason  for 
proceeding  to  act  upon  the  motion ;  but  that  the  ground  of 
the  court's  decision  in  dismissing  the  suit  rested  upon  the 
reasons  which  defendants  assigned  for  their  motion  to  dis- 
miss, and  the  matter  which  was  submitted  to  the  court  in 
support  of  the  motion,  all  which  the  record  fails  to  show.  It 
is  easy  to  conceive  there  might  have  been  matter  submitted 
to  the  court  which  would  have  justified  the  order  of  dismis- 
sal— there  might  have  been  a  stipulation  to  dismiss.  Plain- 
tiff's objection  to  the  motion  does  not  rebut  this. 

It  is  claimed  it  was  error  to  award  a  return  of  the  prop- 
erty because  there  was  no  return  by  the  officer  upon  the 
replevin  writ,  and  therefore  nothing  to  show  plaintiff  had 
obtained  possession  of  the  property.  One  assignment  of 
error  in  the  Appellate  Court  was,  that  the  court  below  erred 
in  ordering  a  return  of  the  property  replevied.  This  would 
seem  to  be  an  implied  admission  that  plaintiff  had  got  back 
the  property  by  the  writ.  If  plaintiff  had  failed  to  get  the 
property,  we  must  think  he  would,  under  the  statute,  have 
turned  his  action  into  one  of  trover.  But  it  seems  enough  to 
say,  that  for  all  this  record  discloses  it  may  have  sufficiently 
appeared  before  the  court,  on  the  hearing  of  the  motion  to 
dismiss  and  for  an  order  of  return,  that  the  property  had 
in  fact  been  seized  by  the  officer  and  turned  over  to  the 
plaintiff,  and  in  support  of  the  order  of  return  this  court  will 
so  presume. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Stephen  Gosselin 

v. 

The  City  of  Chicago. 

Filed  at  Ottawa  May  12,  1882 — Rehearing  denied  September  Term,  1882. 

1.  Dedication  foe  streets — what  becomes  of  the  fee.  A  statutory 
dedication  vests  the  legal  title  to  the  soil,  marked  and  properly  designated  for 
streets,  in  the  city,  while  a  common  law  dedication  leaves  the  legal  title  in 
the  original  owner. 

2.  Same — insufficient  acknowledgment  of  plat— estoppel — common  law 
dedication.  The  owners  of  land  laid  out  into  lots  and  streets  by  an  agent 
not  authorized  to  acknowledge  the  plat  thereof,  by  the  sale  of  the  lots  will 
be  estopped  from  questioning  the  existence  of  the  streets.  Such  acts  will 
constitute  a  dedication  at  common  law. 

3.  Town  plat — acknowledgment  by  attorney  in  fact — its  effect.  Under 
the  "Act  providing  for  the  recording  of  town  plats,"  in  force  February  27, 
1833,  an  attorney  in  fact  was  not  authorized  to  acknowledge  such  plats,  and 
a  plat  so  acknowledged  will  not  vest  the  legal  title  of  the  streets  in  the  cor- 
poration. 

4.  Powee  op  attoeney  to  sell  and  convey — extent  of  authority  given 
thereby.  A  power  of  attorney  to  sell  and  convey  real  estate  simply,  confers 
no  power  to  lay  off  the  same  into  town  lots,  so  as  to  vest  the  fee  of  the  streets 
in  the  municipality  for  the  use  of  the  public,  nor  does  it  authorize  the  agent 
to  make  a  partition. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Sidney  Smith,  Judge,  presiding. 

Mr.  Henry  Booth,  and  Mr.  F.  W.  Young,  for  the  appellant : 

Under  the  act  of  1833,  the  plat  of  land  laid  out  into  lots, 

etc.,  was  required  to  be  acknowledged  by  the  proprietor  of 

the  land.     It  could  not  be  acknowledged  by  an  attorney  in 

fact.     Laws  1833,  p.  599. 

This  mode  of  passing  the  title,  namely, — by  making, 
acknowledging  and  recording  the  plat, — is  entirely  a  crea- 
tion of  the  statute,  and  nothing  short  of  a  compliance  with 
all  the  terms  of  the  statute  will  make  it  effectual. 
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Where  the  corporate  authorities  of  a  town  claim  the  fee  to 
the  streets  and  alleys  within  its  limits,  it  must  appear  that  a 
plat  has  been  regularly  made  and  recorded.  In  such  case  it 
is  the  acknowledgment  and  recording  of  the  plat  that  vests 
the  fee  in  the  corporation.     Manly  v.  Gibson,  13  111.  312. 

The  difference  between  a  statutory  and  a  common  law 
dedication  is,  that  the  one  vests  the  legal  title  to  the  ground 
set  apart  for  public  purposes  in  the  municipal  corporation, 
in  trust  for  the  public,  while  the  other  leaves  the  legal  title 
in  the  original  owner.  Chicago,  Rock  Island  and  Pacific 
R.  R.  Co.  v.  Joliet,  79  111.  32. 

The  city  may  acquire  the  right  to  the  use  of  the  street  or 
road  "by  dedication  or  common  user,  and  in  such  case  the  fee 
would  remain  in  the  original  proprietor,  burdened  with  a  pub- 
lic easement."  Indianapolis,  Bloomington  and  Western  R.  R. 
Co.  v.  Hartley,  67  111.  442 ;   Gebhardt  v.  Reeves,   75  111.  304. 

There  having  been  no  proper  acknowledgment,  there  was 
no  statutory  dedication.  There  was  nothing  more  than  an 
easement,  and  ejectment  does  not  lie  to  recover  an  easement. 
3  Blackstone's  Commentaries,  206. 

Ejectment  is  not  the  proper  remedy  for  the  disturbance  of 
an  easement.  Tyler  on  Ejectment,  41 ;  Adams  on  Eject- 
ment, 20  ;  Washburn  on  Easements,  693. 

The  proper  remedy  is  by  injunction,  trespass,  or  case. 
Gale  on  Easements,  660 ;  Goddard  on  Easements,  222. 

Mr.  Francis  Adams,  for  the  appellee : 

If  the  acknowledgment  of  the  plat  by  an  attorney  was  not 
authorized  by  law,  there  is  abundant  evidence  that  the  prin- 
cipals ratified  his  act  in  making  and  recording  the  plat,  and 
this  removes  the  objection.  Smith  v.  Town  of  Flora,  64  111. 
93 ;  Grldley  v.  Hopkins,  84  id.  528 ;  Hague  v.  Inhabitants  of 
Hoboken,  23  N.  J.  Eq.  354. 

The  mode  prescribed  by  the"  statute  of  1833  for  dedicating 
land  to  the  public  for  streets,  etc.,  is  a  mere  mode  of  con- 
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veyance.  (Morgan  v.  Railroad  Co.  96  U.  S.  716.)  And  such 
conveyance  may  be  made  by  an  agent,  or  if  made  by  one 
purporting  to  act  as  agent,  but  without  prior  authority,  may 
be  ratified. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  ejectment  by  the  city  of  Chicago,  against  Stephen 
Gosselin,  for  a  portion  of  Second  street,  particularly  described 
in  the  declaration. 

The  court  instructed  the  jury,  on  behalf  of  the  plaintiff,  as 
follows : 

"There  being  no  disputed  question  of  fact,  it  becomes  your 
duty  to  render  the  following  verdict  in  this-  cause  :  We,  the 
jury,  find  the  defendant  guilty,  and  that  the  plaintiff  has  title 
in  fee  simple  to  the  premises  described  in  the  declaration.  '* 

The  jury  found  in  accordance  with  this  instruction,  and 
the  only  question  we  deem  it  necessary  to  consider  is,  did 
the  proof  show  a  statutory  dedication  so  as  to  vest  the  fee 
of  the  soil  of  the  street  in  the  city  ? 

A  statutory  dedication  vests  the  legal  title  to  the  soil, 
marked  and  properly  designated  for  streets,  in  the  city,  while 
a  common  law  dedication  leaves  the  legal  title  in  the  original 
owner.  Indianapolis,  Bloomington  and  Western  R.  R.  Co. 
v.  Hartley,  67  111.  439 ;  Gebhardt  v.  Reeves,  75  id.  301 ;  Chi- 
cago, Rock  Island  and  Pacific  R.  R.  Co.  v.  City  of  Joliet,  79 
id.  25.  In  the  present  case,  therefore,  it  may  be  conceded 
the  proof  established  a  good  common  law  dedication  without 
at  all  affecting  the  present  question. 

The  soil  originally  belonged  to  Eussell,  Mather  &  Eoberts, 
and  the  contention  is,  that  through  their  attorney  in  fact, 
Gurdon  S.  Hubbard,  they  duly  acknowledged  and  recorded 
a  plat,  having  this  street  properly  designated  and  marked 
thereon,  on  the  22d  day  of  July,  1835,  and  that  they  thereby 
vested  the  fee  of  the  street  in  the  municipality.  The  statute 
40—103  III. 


626  Gosselin  v.  City  of  Chicago.  [Sept. 

Opinion  of  the  Court. 

then  in  force  in  regard  to  the  acknowledging  and  recording 
of  such  plats,  was  the  "Act  providing  for  the  recording  of 
town  plats,"  in  force  February  27,  1833.  (Eev.  Stat.  1833, 
p.  599.)  But  that  act  nowhere  authorizes  attorneys  in  fact  to 
acknowledge  such  plats.  The  provision  is,  that  "county  com- 
missioners, or  other  person  or  persons,"  who  "wish  to  lay  out 
a  town  in  this  State,  or  an  addition  of  out-lots,  said  commis- 
sioners, or  other  person  or  persons,  shall  cause  the  same  to 
be  surveyed,  and  a  plat  or  map  thereof  made,"  etc.  (Sec.  1.) 
The  "county  commissioners,  proprietor  or  proprietors  of  the 
town,  addition  or  subdivision  of  out-lots,  by  themselves  or 
agent,  shall,  at  the  time  of  surveying  and  laying  out  the  same, 
plant  and  fix  at  a  corner  of  the  public  ground,  or  at  the  corner 
of  a  public  lot,  *  *  *  a  good  and  sufficient  stone,"  etc. 
(Sec.  3.)  And  "the  plat  or  map,  after  having  been  completed, 
shall  be  certified  by  the  surveyor  and  the  county  commis- 
sioners ;  and  every  person  or  persons  whose  duty  it  may  be  to 
comply  with  the  foregoing  requisitions,  shall,  at  or  before  the 
time  of  offering  such  plat  or  map  for  record,  acknowledge  the 
same  before  a  justice  of  the  Supreme  Court,  a  justice  of  a 
circuit  court,  or  a  justice  of  the  peace  in  the  county  where 
the  land  lies.  A  certificate  of  such  acknowledgment  shall  be, 
by  the  officer  taking  the  same,  indorsed  on  the  plat  or  map, 
which  certificate  of  the  survey  and  acknowledgment  shall 
also  be  recorded,  and  form  a  part  of  the  record."  (Sec.  4.) 
The  only  thing  here  contemplated  to  be  done  by  an  attorney 
in  fact,  is  the  planting  and  fixing  of  "a  good  and  sufficient 
stone"  at  the  corners  of  the  lots,  public  grounds,  etc.,  and 
this  requirement  is  imposed  as  a  duty  on  the  county  com- 
missioners, or  proprietor  or  proprietors  of  the  town,  but 
allowed  to  be  discharged  by  them  through  agents.  It  is 
the  county  commissioners,  or  other  persons  wishing  to  lay 
out  a  town,  etc.,  who  are  to  cause  the  survey  to  be  made, 
and  a  plat  or  map  thereof  to  be  made,  by  the  county  sur- 
veyor, etc.     And  the  persons  referred  to  in  section  3  as  those 
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"whose  duty  it  may  be  to  comply  with  the  foregoing  requisi- 
tions, "  are  plainly  only  those  whose  duty  it  is  to  cause  the 
survey  and  plat  to  be  made, — i.  e.,  those  wishing  to  lay  out 
a  town,  etc., — the  proprietors. 

Section  16  of  the  "Act  concerning  conveyances  of  real 
property,"  in  the  Eevised  Statutes  of  1833,  (see  page  135,) 
provides,  that  "all  powers,  or  letters  of  attorney  or  agency, 
authorizing  the  granting,  selling,  conveying,  assuring,  releas- 
ing-or  transferring,  or  for  the  executing  or  acknowledging  of 
any  grants,  sales,  leases,  assurances,  or  other  conveyances  or 
writings  whatever,  concerning  any  lands  and  tenements,  or 
whereby  the  same  may  be  affected  in  law  or  equity,  shall 
be  acknowledged,  or  proved,  and  recorded,  as  hereinbefore 
required  in  cases  of  deeds  and  other  assurances,  after  which 
all  grants,  conveyances  and  assurances  made  and  acknowl- 
edged pursuant  to  the  powers  granted,  unless  the  same  be 
revoked  by  a  deed  duly  acknowledged  or  proven,  and  recorded, 
as  aforesaid,  shall  be  as  valid  and  effectual  as  if  executed 
and  acknowledged  by  the  constituent  or  constituents."  But 
a  town  plat  is  neither  a  grant,  conveyance,  nor  assurance. 

As  to  the  public  grounds,  streets,  etc.,  it  is  true  its  effect 
is  that  of  a  conveyance,  but  it  goes  further,  and  changes  the 
entire  character  of  the  property.  Surely  it  could  not  be  pre- 
tended that  under  a  specific  power  to  sell  and  convey  a  tract 
of  land  power  would  be  implied  to  lay  off  towns ;  and  if  it 
would  require  a  particular  specification  in  the  deed  to  confer 
this  power,  it  can  need  no  argument  to  prove  that  such  an 
instrument  is  not  here  contemplated.  A  power  to  sell,  simply, 
does  not  authorize  a  partition.  McQueen  v.  Farquhar,  11 
Vesey,  467;  Sugden  on  Powers,  (3d  Am.  eel.)  vol.  2,  p.  428. 
The  principle  would  seem  to  be  entirely  analogous  to  that 
here  involved. 

That  the  original  owners  of  the  soil  are,  by  their  sales, 
estopped  from  questioning  the  existence  of  the  street,  is  con- 
ceded, and  so  far  as  affects  the  public  there  would  seem  to 
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be  no  ground  to  question  but  there  has  been  a  good  common 
law  dedication  of  the' streets,  but  we  do  not  think  the  statutory 
dedication  was  ever  complete ;  and  so  we  hold  that  the  court 
erred  in  instructing  the  jury  to  find  that  the  city  has  the  fee 
in  the  street. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Dickey  and  Sheldon,  JJ. :      We  do  not   concur  in  this 
decision. 


Ann  Furlong,  Admx. 
•  v. 

Margaret  Eiley  et  al. 

Filed  at  Ottawa  May  12,  1882 — Rehearing  denied  September  Term,  1882. 

1.  Peactice — taking  advantage  of  laches  by  demurrer.  "Where  the 
laches  of  a  complainant  sufficient  to  bar  a  recovery  appears  on  the  face  of  the 
bill,  the  defendant  may  raise  the  question  of  the  sufficiency  of  the  bill  as  well 
by  demurrer  as  by  answer. 

2.  Where  an  administrator's  petition  for  leave  to  sell  real  estate  to  pay 
debts,  filed  more  than  seven  years  after  the  grant  of  letters,  attempts  to  give 
an  excuse  for  the  delay,  and  thereby  to  avoid  the  defence  of  laches,  the  ques- 
tion of  laches  is  properly  presented  by  demurrer,  and  need  not  be  set  up  by 
answer. 

3.  Limitation — as  to  administrator's  application  for  sale  of  land.  A 
delay  of  seven  years  from  the  grant  of  letters  by  an  administrator  to  apply 
for  an  order  for  the  sale  of  land  to  pay  debts,  when  not  sufficiently  explained, 
showing  a  valid  reason  for  the  laches,  is  sufficient  to  defeat  the  application. 

4.  Same — sufficiency  of  reasons  for  delay.  The  fact  of  the  destruction 
of  the  records  and  files  of  the  court  by  fire,  and  the  neglect,  for  a  number  of 
years,  of  the  administratrix  (who  was  the  widow)  to  have  her  award  fixed  by 
the  appraisers,  will  not  furnish  sufficient  ground  to  excuse  a  delay  of  ten 
years  after  the  grant  of  letters  in  applying  for  an  order  to  sell  real  estate  of 
the  intestate  to  satisfy  such  widow's  award.  The  administratrix  can  not  urge 
her  own  neglect  of  duty  as  a  ground  for  avoiding  the  limitation. 

5.  Administkation  of  estates — widow's  award — duty  of  appraisers 
—remedy  in  case  of  delay.     It  is  the  duty  of  the  appraisers  of  an  estate  to 
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proceed  at  once  to  fix  the  widow's  award,  and  if  they  fail  to  do  so,  she, 
having  herself  become  administratrix,  may  in  that  capacity,  under  sec.  75, 
chap.  3,  Revised  Statutes,  compel  them  to  discharge  such  duty.  It  is  her 
duty  to  see  that  this  is  done  in  a  reasonable  time,  if  she  desires  such  award. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Probate  Court  of 
Cook  county;  the  Hon.  Joshua  C.  Knickerbocker,  Judge, 
presiding. 

Messrs.  M.  A.  Eorke  &  Son,  for  the  appellant : 

The  practice  in  proceedings  of  this  character  is  the  same 
as  in  chancery.  Hurd's  Stat.  1881,  page  117,  sec.  101; 
Marshall  v.  Rose,  86  111.  374;  Hobson  v.  Ewan,  62  id.  146. 

The  question  of  laches  can  not  be  raised  by  demurrer  to 
the  bill  or  petition,  but  must  be  presented  by  answer.  Clark 
v.  Hoyle,  52  111.  427 ;  Harrison  v.  Cornell,  80  id.  54 ;  O'Hal- 
loran  v.  Fitzgerald,  71  id.  53 ;  School  Trustees  v.  Wright,  12 
id.  432 ;   Thompson  v.  Scott  et  al.  1  Bradw.  64. 

Appellant's  petition  fully  accounts  for  the  apparent  delay 
in  filing  her  petition,  and  there  is  no  limitation  by  statute. 
Reed  v.  Colby,  89  id.  104. 

The  demurrer  admits  all  the  facts  well  pleaded  in  the 
petition.  Stow^  v.  Russell,  36  111.  18 ;  Harris  v.  Cornell,  80 
id.  54. 

The  following  are  the  cases  in  this  court  where  the  ques- 
tion of  laches  has  been  considered:  McCoy  v.  Morrow,  18 
111.  519  ;  Unknown  Heirs  of  Langworthy  v.  Baker,  23  id.  404; 
Rosenthal  v.  Renick  et  al.  44  id.  202 ;  Moore  v.  Ellsworth,  51 
id.  308 ;  Bunsen  v.  Goodspeed,  68  id.  277 ;  Wolf  et  al.  v. 
Ogden,  66  id.  224. 

Messrs.  Ellis  &  Meek,  for  the  appellees : 

Nothing  is  better  settled  in  chancery  practice  than  that 
the  Statute  of  Limitations  may  be  interposed  as  a  defence  by 
demurrer.  Story's  Equity  Pleading,  sees.  484,  505,  751, 
and  cases  there  cited. 
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Our  court  has  held  that  the  application  must  be  brought 
within  seven  years  from  the  grant  of  letters,  unless  some  rea- 
sonable excuse  is  given  for  the  delay.  McCoy  v.  Morrow,  18 
111.  519 ;  Rosenthal  v.  Renick,  44  id.  202 ;  Moore  et  al.  v. 
Ellsworth  et  al.  51  id.  308 ;  Clark  et  al.  v.  Hoyle  et  al.  '52  id. 
427;  Bishop  et  al.  v.  O' Conner  et  al.  69  id.  431. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  petition  brought  by  Ann  Furlong,  adminis- 
tratrix of  the  estate  of  Patrick  Furlong,  deceased,  to  obtain 
a  decree  to  sell  the  real  estate  belonging  to  the  deceased  at 
the  time  of  his  death.  The  defendants  interposed  a  demur- 
rer to  the  petition,  and  as  a  ground  for  demurrer  alleged 
"that  the  petition  shows  upon  its  face  that  the  relief  prayed 
for  is  "barred  by  the  Statute  of  Limitations,  and  that  the  real 
estate  described  is  not  subject  to   sale  to  pay  said  award." 

It  is  first  contended  by  appellant,  that  the  question  of  laches 
can  not  be  raised  by  demurrer,  but  must  be  presented,  if  at 
all,  by  an  answer  to  the  petition.  There  are  cases,  no  doubt, 
where  the  defence  of  laches,  to  be  availing,  must  be  set  up  in 
the  answer.  Such  was  School  Trustees  v.  Wright,  12  111. 
432.  But  this  is  not  a  case  of  that  character.  Here  the 
petitioner  undertook  in  the  petition  to  account  for  the  delay, 
and  hence  no  necessity  existed  for  an  answer,  all  the  facts 
fully  showing  the  delay  appearing  in  the  petition,  and  the 
demurrer  brings  before  the  court  the  sufficiency  of  the  allega- 
tions. If  the  facts  set  up  by  the  petitioner  afford  a  legal 
excuse  for  not  filing  the  petition  at  an  earlier  day,  then  the 
demurrer  should  have  been  overruled.  On  the  other  hand, 
if  the  facts  alleged  do  not  show  sufficient  ground  for  the 
delay,  then  the  demurrer  was  properly  sustained.  The 
demurrer  to  the  petition  presented  the  question  of  laches  as 
fully  and  clearly  as  an  answer  would  have  done  had  one  been 
filed,  and  hence  no  necessity  existed  for  putting  in  an  answer. 
Hall  v.  Fullerton,   69  111.  448,  is  in  point    here.     There  it 
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was  held  that  the  rule  requiring  a  defendant  in  a  chancery 
suit  to  set  up  and  insist  on  the  complainant's  laches  on  filing 
his  bill,  is  for  the  purpose  of  enabling  the  complainant  to 
amend  his  bill  and  account  for  the  delay,  so  as  to  admit 
proof  to  meet  the  objections,  and  will  not  be  extended  to 
a  case  where  the  bill  attempts  to  account  for  the  delay. 
Indeed,  where  the  laches  of*  a  complainant  sufficient  to  bar 
a  recovery  appears  on  the  face  Of  a  bill,  no  reason  is  per- 
ceived which  would  prevent  a  defendant  from  raising  the 
question  as  to  the  sufficiency  of  the  bill  as  well  by  demurrer 
as  by  answer,  and  this  is  believed  to  be  fully  sustained  by 
the  authorities.  See  Story's  Equity  Pleading,  sees.  484, 
751,  and  cases  there  cited. 

It  is,  however,  contended,  that  if  the  laches  of  petitioner 
can  be  raised  by  demurrer,  she  is  not  barred,  and  the 
decision  of  the  probate  court  holding  that  she  was,  is  errone- 
ous. We  are  aware  of  no  statute  prescribing  a  definite 
period  within  which  an  administrator  is  required,  after  let- 
ters issue,  to  present  a  petition  for  leave  to  sell  real  estate ; 
but  this  court  has  in  a  number  of  cases  held,  that  in  analogy 
to  the  lien  of  judgments  on  real  estate  and  the  bar  of  entries 
into  lands  after  seven  years,  that  period  would  be  regarded 
as  a  reasonable  time.  Bishop  v.  0' Conner,  69  111.  431.  In 
Moore  v.  Ellsworth,  51  111.  308,  the  court  uses  the  following 
language :  "Each  case  must  be  judged  upon  its  own  merits, 
and  all  that  can  be  said  as  a  general  rule  is,  that  a  delay  of 
seven  years,  if  unexplained,  is  a  sufficient  reason  for  refusing 
the  order. "  Under  the  rule  announced  in  the  last  case  cited, 
can  the  petition  be  sustained  ? 

It  appears  from  the  petition  that  letters  of  administration 
issued  to  appellant,  who  was  the  widow,  July  20,  1871.  A 
period  of  almost  ten  years  was  allowed  to  pass  before  the 
application  to  sell  land  was  made.  This  delay,  if  unex- 
plained, was  a  sufficient  reason  for  denying  the  order  of  sale. 
We  will  examine   some  of  the  reasons  given  for  the  delay 
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which  are  claimed  to  be  sufficient  to  take  the  case  out  of  the 
operation  of  the  general  rule.  It  is  said  the  records  of  the 
probate  court,  and  the  files  relating  to  this  estate,  were 
destroyed  by  fire,  October  9,  1871.  We  do  not,  however, 
regard  this  as  sufficient  excuse  for  the  delay.  The  petitioner 
could  at  any  time,  with  but  a  trifling  expense,  have  restored 
the  lost  record  and  papers,  and  then  gone  on  and  obtained  a 
decree  of  sale  of  the  land.  It  is  also  said  that  the  widow's 
award,  which  is  the  only  claim  upon  which  the  petition  was 
predicated,  was  not  made  and  appraised  until  the  9th  day  of 
March,  1881.  This  was,  however,  the  fault  of  petitioner. 
It  was  the  duty  of  the  appraisers  to  proceed  at  once  to  fix 
the  amount  of  the  widow's  award,  and  if  they  failed  to  do  so, 
she  had  it  in  her  power,  at  any  time,  under  sec.  75,  chap.  3, 
Kev.  &tat.  1874,  to  compel  them  to  discharge  their  duty. 
The  fact,  therefore,  that  the  amount  of  the  widow's  award 
was  not  determined  at  an  early  day,  is  the  fault  of  the  widow, 
and  no  one  else.  She  was  the  administratrix,  and  the  only 
person  interested  in  the  widow's  award,  and  it  was  her  duty 
to  get  the  appraisers  together,  and  see  that  they  acted  within 
a  reasonable  time,  if  she  desired  the  award  provided  by  the 
statute.  This,  however,  she  failed  to  do,  and  now  under- 
takes to  rely  upon  her  own  negligence  to  arrest  the  running 
of  the  Statute  of  Limitations.  The  delay  of  the  administra- 
trix in  filing  a  petition  to  sell  real  estate,  has  not,  in  our 
judgment,  been  satisfactorily  explained,  and  the  decree  of  the 
probate  court  that  she  was  barred  by  her  laches,  was  right. 
The  applications  for  a  sale  of  lands  by  administrators  many 
years  after  letters  have  been  issued,  are  often  made  on  ficti- 
tious and  unfounded  claims,  and  justice  and  a  proper  admin- 
istration of  the  law  require  that  they  should  be  scrutinized 
with  a  jealous  eye.  In  this  case,  had  the  administratrix 
discharged  her  duty,  this  estate  would  have  been  settled 
within  two  years  from  the  time  letters  were  issued,  but  for 
some  unexplained  reason  she  does  nothing  for  nine  or  ten 
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years,  and  then  undertakes  to  invoke  the  aid  of  the  court  to 
sell  real  estate  in  satisfaction  of  a  claim  due  her,  known  as 
the  widow's  award.  We  know  of  no  more  appropriate  case  to 
invoke  the  doctrine  of  laches  than  this  one.  It  is  quite  appar- 
ent if  the  widow  had  regarded  her  application  for  a  decree  as 
meritorious,  she  would  not  have  slept  on  her  rights  so  long. 
The  decree  of  the  Appellate  Court  will  he  affirmed. 

Decree  affirmed. 


Benjamin  F.  Fridley 

v. 
Edwin  A.  Bowen  et  al. 

Filed  at  Ottawa  January  18, 1882 — Rehearing  denied  September  Term,  1882. 

1.  Application  of  payments — in  case  of  a  special  security  for  part 
of  a  debt — as  to  the  privilege  of  the  creditor.  A,  and  a  coal  and  iron  com- 
pany, in  which  he  was  largely  interested,  being  indebted  to  a  bank  in  the 
sum  of  $17,000  for  advances,  A  made  and  delivered  his  note  and  mortgage 
for  $10,000,  payable  to  the  order  of  B,  in  one  year,  with  interest,  to  secure 
$10,000  of  the  debt  due  the  bank,  after  which  A  conveyed  the  premises  to  C, 
with  covenants  of  warranty,  upon  a  valid  consideration,  and  from  time  to 
time  made  payments  to  the  bank  until  over  $12,000  of  the  debts  making  up 
the  sum  of  $17,000  were  paid,  without  giving  any  directions  as  to  what  part 
of  the  indebtedness  the  payments  should  be  applied:  Held,  that  the  pay- 
ments thus  made  discharged  the  note  and  mortgage. 

2.  The  note  and  mortgage  were  pledged  as  collateral  security  for  the  pay- 
ment of  $10,000  of  the  $17,000  due,  and  not  for  the  payment  of  the  latter 
amount.  In  such  a  case  no  privilege  is  left  with  the  creditor  to  apply  the 
payments  to  a  part  of  the  debt  not  covered  by  the  pledge. 

3.  It  is  one  thing  for  a  man  to  bind  his  land  to  the  extent  of  $10,000  that 
the  whole  of  a  $17,000  debt  shall  be  paid,  and  qrrite  another  thing  to  bind  his 
land  to  the  extent  of  $10,000  that  ten-seventeenths  of  the  whole  debt  shall 
be  paid.  In  both  cases  the  charge  upon  the  land  is  limited  to  the  sum  of 
$10,000,  but  in  the  first  case  it  can  only  be  discharged  by  payment  of  the 
whole  of  the  $17,000,  or  by  payments  made  to  that  extent  specifically  on  the 
mortgage  note,  or  specifically  to  discharge  the  lien  upon  the  land,  while  in 
the  latter  case  the  land  is  discharged  by  the  payment  of  any  part  of  the 
$17,000  debt  to  the  extent  of  ten-seventeenths  thereof. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  John  A.  Jameson,  Judge,  presiding. 

Mr.  K.  G.  Montony,  for  the  appellant : 

The  law  is  well  settled  that  where  the  debtor's  own  nego- 
tiable note  is  taken  for  a  preexisting  debt,  it  is  prima  facie 
evidence  of  payment,  and  when  such  note  is  taken  by  the 
creditor  for  an  antecedent  debt,  it  will  be  presumed  to  have 
been  taken  in  satisfaction  of  it,  unless  it  be  shown  to  have 
been  intended  as  collateral  security.  2  Greenleaf  on  Evi- 
dence, sees.  519,  520;  Cornwall  v.  Gould,  4  Pick.  444;  Bar- 
clay v.  Gooch,  2  Esp.  531 ;  Thatcher  v.  Densmore,  5  Mass. 
299;  Huse  v.  Alexander,  2  Mete.  157;  Babcock  v.  Hawkins, 
23  Vf.  561;  Ryan  v.  Dunlap  et  al.  17  111.  40;  Smalley  v. 
Edey,  19  id.  207;  Ralston  et  al.  v.  Wood,  15  id.  171;  Wil- 
kinson v.  Steivart  et  al.  30  id.  58 ;  White  v.  Jones  et  al.  38  id. 
162;  Walker  et  al.  v.  Douglas  et  al.  70  id.  451 ;  Yates  v.  Val- 
entine, 71  id.  644 ;  Morrison  v.  Smith,  81  id.  223 ;  Nevins 
et  al.  v.  Gourley  et  al.  95  id.  206 ;  Castleman  v.  Holmes,  4  J.  J. 
Marsh.  1 ;  Dixon  v.  Dixon,  31  Yt.  450. 

From  the  foregoing  authorities  the  settled  rule  in  this 
State  appears  to  be  : 

First — When  there  is  no  express  agreement  showing  the 
intention  of  the  parties,  the  law  will  presume,  if  the  nego- 
tiable paper  is  given  for  the  antecedent  debt,  that  it  was 
given  in  payment  thereof,  and  that  the  same  is  satisfied  and 
a  new  debt  created. 

Second — Where  it  is  intended  merely  as  collateral  or  addi- 
tional security  for  the  debt,  there  must  be  an  express  agree- 
ment or  acts  of  the  parties  sufficient  to  show  that  such  was 
the  intention. 

Third — That  whether  it  is  intended  as  payment  or  addi- 
tional security,  is  a  question  of  fact,  to  be  proved  as  any 
other  fact,  taking  into  consideration  the  purposes  and  objects 
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for  which  it  is  given,  the  acts  of  the  parties  at  the  time,  and 
all  the  attendant  circumstances. 

We  contend,  however,  that  it  is  not  necessary  to  show  that 
the  $17,000  has  all  been  paid.  Under  the  terms  of  the  con- 
tract, when  Taylor  paid  $10,000  of  the  $17,000,  the  mort- 
gage was  satisfied. 

Mr.  Feank  J.  Crawford,  for  the  appellees : 

Upon  the  giving  of  the  mortgage  the  antecedent  indebted- 
ness of  $17,000  was  thereby  made  to  consist  substantially  of 
two  debts,  one  of  $10,000  secured,  and  the  other  of  $7000 
unsecured.  Payments  were  made,  it  is  true,  but  no  direc- 
tions were  given  by  the  debtor  as  to  their  application.  The 
case  therefore  falls  within  the  rule  that  when  a  creditor  holds 
two  debts  against  another,  and  one  is  secured  and  the  other  is 
not,  and  payments  have  been  made  by  the  debtor,  and  there 
is  no  evidence  that  he  directed  their  application,  it  will  be 
presumed  that  they  were  credited  on  the  debt  for  which  he 
held  no  security.     Hare  v.  Stegall,  60  111.  380. 

The  common  law  rules  governing  the  application  of  partial 
payments,  by  a  person  indebted  on  more  than  one  account, 
are : 

First — The  person  paying  may,  at  or  before  the  time  of 
payment,  prescribe  the  application  of  the  payment. 

Second — If  he  omit  to  do  so,  the  creditor  may  apply  it  as 
he  pleases. 

Third — If  neither  applies  the  payment,  the  application 
devolves  on  the  court,  who  will  make  such  application  as  is 
reasonable  and  equitable. 

That  the  general  principle  is,  that  the  creditor's  right  of 
appropriation  is  indefinite,  and  may  be  exercised  at  any  time, 
is  established  by  a  conclusive  weight -of  authority  in  England 
and  in  this  country.  1  American  Leading  Cases,  (5th  ed.) 
345,  *281 ;  Arnold  v.  Johnson,  1  Scam.  196  ;  McFarland  et  al. 
v.  Lewis  et  al.  2  id.  344 ;  Bayley  v.  Wynkoop,  5  Gilm.  449 ; 
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Heintz  v.  Calm  et  al.  29  111.  308 ;  Lowery  v.  Gear,  32  id.  382 ; 
Sprague  et  al.  v.  Hazenwinkle,  53  id.  419 ;  Bonnell  v.  Wilder, 
67  id.  327;  Wilhelm  v.  Schmidt  et  al.  84  id.  183;  Davis  Sew- 
ing Machine  Co.  v.  Buckles,  89  id.  243 ;  Chester  v.  Wheel- 
wright et  al.  15  Conn.  562 ;  Jones  on  Mortgages,  sec.  348 ; 
Johnson's  Appeal,  37  Pa.  St.  268. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  First  National  Bank  of  Mendota,  on  the  25th  of  March, 
1875,  had  advanced  moneys  to  E.  D.  Taylor,  and  to  the  Illi- 
nois Coal  and  Iron  Company,  in  which  Taylor  was  largely 
interested,  to  such  amounts  that  the  entire  indebtedness  to 
the  bank  then  amounted  to  the  sum  of  $17,000,  and  each 
part  thereof  was  evidenced  by  paper  either  made  or  indorsed 
by  Taylor.  Taylor  on  that  day  made  and  delivered  to  Bowen 
his  own  note  and  mortgage  for  the  sum  of  $10,000,  payable 
to  the  order  of  Bowen,  one  year  after  that  date,  with  interest. 
This  note  and  mortgage  were  made  and  delivered  to  Bowen 
"to  secure  $10,000  of  this  indebtedness  to  the  bank  of 
$17,000,"  and  for  no  other  purpose.  Soon  after,  the  mort- 
gage being  duly  recorded,  Taylor,  in  consideration  of  equities 
claimed  to  exist  before  the  mortgage  was  made,  conveyed 
the  property  mentioned  in  the  mortgage  to  Fridley,  with 
covenants  against  incumbrances.  Taylor,  from  time  to  time, 
after  the  making  of  the  note  and  mortgage,  made  payments 
to  the  bank,  until  over  $12,000  of  the  debts  making  up  the 
sum  of  $17,000  were  paid.  At  the  time  when  these  pay- 
ments were  made  no  directions  were  given  by  Taylor  as  to 
what  part  of  this  indebtedness  the  payments  should  be 
applied.  This  is  a  bill  by  Bowen  and  the  bank,  brought  to 
foreclose  this  mortgage,  against  Taylor,  Fridley  and  others. 
Fridley  alone  makes  defence.  In  the  Superior  Court  of  Cook 
county,  in  which  the  bill  was  filed,  a  'decree,  on  hearing,  was 
made,  dismissing  the  bill  as  against  Fridley.  Bowen  and 
the  bank  appealed  to  the  Appellate  Court.     There  the  decree 
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below  was  reversed  and  the  cause  was  remanded,  with  specific 
directions  to  the  court  below  to  enter  a  decree  charging  the 
property  in  question  with  a  lien  for  the  sum  of  $4711.77, 
being  the  amount  still  unpaid  of  the  $17,000  debt  to  the 
bank.     From  this  decree  Fridley  appeals  to  this  court. 

Upon  the  view  taken  of  this  case  by  a  majority  of  the 
court,  it  is  necessary  to  notice  but  one  of  the  grounds  relied 
upon  by  appellant.  The  proof  shows  that  this  note  and 
mortgage  were  pledged  to  the  bank  as  security  for  the  pay- 
ment of  "$10,000  of  the  debt  of  $17,000"  due  the  bank. 
More  than  $10,000  of  that  debt  has  been  paid.  That  thing 
for  the  performance  of  which  this  property  stood  pledged 
has  actually  been  done.  It  follows  necessarily  that  the  note 
and  mortgage  are  thereby  discharged  of  the  lien  of  the  bank. 
This  note  and  mortgage  were  held  for  the  benefit  of  the  bank, 
by  Bowen,  as  collateral  security  that  ten-seventeenths  of  the 
debt  of  $17,000  should  be  paid  to  the  bank.  The  note  and 
mortgage  were  not  pledged  as  security  for  the  payment  of 
the  whole  of  the  debt  of  $17,000.  The  nature  of  the  con- 
tract, arising  from  the  making  of  this  note  and  mortgage,  and 
their  delivery  to  Bowen,  is  the  vital  question.  The  substance 
of  that  contract  is  the  same  as  if,  instead  of  pledging  this 
note  and  mortgage,  as  was  done,  Taylor  had  executed  to  the 
bank  a  guaranty  that  ten-seventeenths  of  the  $17,000  debt 
should  be  paid,  and  to  secure  that  guaranty  had  executed 
the  mortgage  in  question. 

It  is  contended  that  when  Taylor  made  payments  the  bank 
had  a  right  to  apply  the  payments  to  that  part  of  the  $17,000 
not  covered  by  the  security.  If  the  guaranty  had  covered 
any  specific  part  of  the  whole  debt,  this  might  have  been  so ; 
but  by  the  very  terms  of  the  arrangement,  as  stated  by  the 
witness  Bowen,  the  pledge  had  relation  to  that  part  of  the 
debt  which  should  be  first  paid.  This  being  so,  there  was  no 
privilege  left  to  the  creditor  to  apply  the  payments  to  a  part 
of  the  debt  not  covered  by  the  pledge.     It  is  one  thing  for  a 
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man  to  bind  his  land  to  the  extent  of  $10,000  that  the  whole 
of  a  $17,000  debt  shall  be  paid,  and  quite  another  thing  to 
bind  his  land  to  the  extent  of  $10,000  that  ten-seventeenths 
of  the  whole  debt  shall  be  paid.  In  both  cases  the  charge 
upon  the  land  is  limited  to  the  sum  of  $10,000;  but  in  the 
first  case  it  can  only  be  discharged  by  general  payment  of 
the  whole  of  the  $17,000,  or  by  payments  made  to  that 
extent  specifically  on  the  mortgage  note,  or  specifically  to  dis- 
charge the  lien  upon  the  land,  while  in  the  latter  case  the 
land  is  discharged  by  the  payment  of  any  part  of  the  $17,000 
debt,  to  the  extent  of  ten-seventeenths  thereof. 

The  case  of  Chester  v.  Wheelwright,  65  Conn.  562,  is  not  in 
point.     The  pledge  in  that  case  was  in  substance  a  charge 

upon  the  land  to  the  extent  of   $3000,  as  security  for  the 

* 

ivhole  debt  of  $10,426.  The  party  who  sought  to  apply  pay- 
ments made  generally  upon  the  whole  debt  in  discharge  of 
the  land,  had  bought  the  land  subject  to  this  mortgage.  By 
the  very  terms  of  his  purchase  he  accepted  the  burden,  and 
undertook  to  pay  it.  Fridley  bought  the  land  with  covenants 
against  the  burden,  and  did  not  undertake  to  pay  it.  The 
terms,  purpose  and  mode  of  the  pledge  of  the  land  in  that 
case  were  entirely  different  from  the  terms,  purpose  and 
mode  of  the  pledge  in  this  case,  and  the  equities  between 
the  parties  were  very  different. 

The  confusion  of  appellee,  in  the  case  at  bar,  may  arise, 
in  a  measure,  from  the  fact  that  the  amount  of  the  principal 
of  the  note  and  mortgage  given  is  the  same  with  the  amount 
to  be  secured  by  the  note  and  mortgage.  Had  this  note  and 
mortgage  been  made  on  its  face  for  $20,000,  payable  one 
year  from  date,  with  interest,  and  had  these  papers  in  that 
form  been  pledged  to  the  bank  "to  secure  $10,000  of  the 
$17,000,"  or  ten-seventeenths  of  that  debt,  could  there  be 
any  doubt  that  the  payment  of  $10,000,  upon  any  part  of  the 
$17,000,  would  have  released  the  pledge?  When  released 
from  the  pledge,  the  note  and  mortgage,  whether  on  their 
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face  calling  for  $10,000  or  $20,000,  are  of  no  further  force, 
for  it  is  not  claimed  that  the  note  evidences  any  real  debt 
from  Taylor  to  Bowen.  In  the  case  of  Chester  v.  Wheel- 
icright,  the  note  given  was  to  the  creditor,  and  was  evidence 
of  real  indebtedness  to  him.  It  was  given  in  consideration 
of  a  larger  indebtedness,  and  to  secure  the  whole  of  that 
former  indebtedness  to  that  extent,  and  was  not  a  mere 
pledge  to  secure  so  much  of  the  entire  debt.  It  is  true,  the 
mortgage  in  that  case  being  merely  for  the  amount  of  the 
note  mentioned  therein,  the  extent  to  which  the  land  was 
pledged  was  limited  to  that  amount,  but  to  that  extent  it 
was  security  for  the  payment  of  the  whole  debt.  The  ques- 
tion there  was,  shall  the  payments  made  be  credited  upon  the 
note  mentioned  in  the  mortgage? — and  it  was  held  they  should 
not.  Here  the  contention  is,  not  that  these  payments  must 
be  credited  upon  the  note  mentioned  in  the  mortgage,  but 
that  such  payments,  being  applied  as  credits  upon  any  part 
of  the  $17,000  debt,  have  paid  more  than  $10,000  of  that 
debt,  and  thus  they  have  discharged  the  note  and  mortgage 
from  the  lien  of  the  bank ;  and  the  note  and  mortgage  being 
so  discharged  from  the  bank  lien,  the  same  are  of  no  force  in 
the  hands  of  Bowen,  for  Taylor  owed  Bowen  nothing.  The 
giving  of  the  note  and  mortgage  to  Bowen  was  a  mere  form 
by  which  to  put  the  land  in  pledge,  to  assure  to  the  bank  that 
ten-seventeenths  of  the  whole  debt  should  be  paid.  That 
having  been  done,  the  land  is  released. 

The  judgment  of  the  Appellate  Court  is  therefore  reversed, 
and  the  cause  remanded,  with  directions  to  affirm  the  decree 
of  the  Superior  Court  of  Cook  county. 

Judgment  reversed. 

Craig,  Ch.  J.,  and  Walker  and  Sheldon,  JJ.,  dissent. 
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The  People  ex  rel.  Seth  E.  "Walker  et  al. 

v. 

Commissioners  of  Highways  of  the  Town  of  Oswego. 

Filed  at  Ottawa  May  12,  1882 — Rehearing  denied  September  Term,  1882. 

1.  Appeal — highways — on  appeal  from  highway  commissioners  to 
three  supervisors — how  far  and  for  what  length  of  time  the  action  of  the 
latter  is  conclusive.  On  an  appeal  from  any  order  of  the  commissioners  of 
highways  concerning  a  public  road,  where  the  three  supervisors  obtain  juris- 
diction, such  jurisdiction  is  exclusive  for  the  time  being  over  the  matters 
embraced  in  the  appeal,  and  the  power  of  the  commissioners  over  the  same 
subject  matter  is  suspended  for  the  period  of  one  year,  and  they  can  not, 
within  that  period,  make  any  orders  except  in  furtherance  of  that  of  the 
supervisors. 

2.  *But  if  the  period  of  one  year  from  the  making  of  the  order  by  the 
supervisors  to  establish  a  road  and  assess  the  damages  shall  have  elapsed, 
without  any  steps  being  taken  to  open  the  road  or  pay  damages,  the  commis- 
sioners of  highways  may,  if  in  their  judgment  the  damages  are  manifestly 
too  high,  and  their  payment  an  unreasonable  burden  on  the  tax-payers  of 
the  town,  make  an  order  revoking  or  vacating  all  the  proceedings  of  the 
supervisors.  It  seems  the  supervisors  may  do  the  same  thing  within  the  one 
year  succeeding  their  action. 

This  is  an  original  petition,  filed  in  this  court,  for  a  writ  of 
mandamus,  to  compel  the  commissioners  of  highways  of  the 
town  of  Oswego  to  levy  a  tax  for  the  payment  of  the  damages 
assessed  for  right  of  way,  and  proceed  to  open  a  road  laid 
out  by  supervisors  on  appeal.  The  facts  appear  in  the 
opinion. 

Mr.  Benj.  F.  Herrington,  for  the  relators. 

Mr.  Charles  Wheaton,  for  the  respondents. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  is  an  original  proceeding  in  this  court,  to  compel 
the  commissioners  of  highways  of  the  town  of  Oswego,  by 
mandamus,  to  proceed,  in  conformity  with  the  statute,  to  levy 
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and  certify  the  requisite  tax  to  pay  damages  assessed,  and 
to  do  such  other  things  as  may  be  necessary  and  proper  to 
open  to  the  use  of  the  public  a  road  that  had  been  laid  out  by 
three  supervisors  of  the  county,  on  appeal  to  them  from  the 
action  of  the  commissioners  of  highways  of  that  town,  vacat- 
ing all  previous  orders  made  by  them  concerning  the  laying 
out  of  the  road,  and  causing  the  damages  that  would  be  sus- 
tained to  be  assessed.  A  full  history  of  all  that  was  done 
by  the  commissioners  of  highways,  and  the  supervisors  on 
appeal,  in  and  about  the  laying  out  of  the  road,  appears  in 
the  opinion  of  this  court  in  Town  of  Osivego  v.  Kellogg  et  al. 
99  111.  590.  The  petition  herein  states  the  facts  substan- 
tially as  the  same  are  stated  in  the  opinion  of  the  court 
there  delivered.  It  will  only  be  necessary,  in  order  to  an 
understanding  of  the  case,  to  state  such  facts  as  have 
occurred  or  transpired  since  the  former  decision  of  this 
court. 

At  the  September  term,  1881,  on  the  application  of  rela- 
tors, leave  was  given  to  file  their  petition  herein,  and  the 
summons  ordered  to  be  issued  was  made  returnable  to  the 
present  term  of  this  court.  The  answer  of  defendants  admits 
most,  if  not  all,  of  the  facts  stated  in  the  petition  concerning 
the  laying  out  and  establishing  of  the  road  in  controversy,  but 
alleges,  as  a  reason  why  they  should  not  be  required  to  pro- 
ceed now  to  levy  and  certify  a  tax  to  pay  damages  assessed 
to  land  owners  on  the  line  of  the  road,  or  to  do  other  acts 
necessary  to  be  done  to  open  the  road  to  the  use  of  the  pub- 
lic, that  soon  after  the  former  decision  of  this  court, — that 
is,  on  the  14th  day  of  September,  1881, — respondents  met, 
in  their  capacity  as  commissioners  of  highways  of  the  town, 
and  being  of  opinion  the  damages  assessed  on  appeal  to  the 
supervisors  were  manifestly  too  high,  and  that  the  payment 
of  the  same  would  be  an  unreasonable  burden  on  the  tax- 
payers of  the  town  of  Oswego,  they  did,  on  that  day,  by  a 
written  order  duly  made,  revoke  all  proceedings  theretofore 
41—103  III. 
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had  on  the  petition  for  such  road,  either  by  them  or  the 
supervisors  on  appeal,  which  order  was  filed  in  the  proper 
office,  and  respondents  insist  that  by  virtue  of  such  written 
order  all  former  proceedings  concerning  the  road  are  made 
null  and  of  no  effect,  and  for  that  reason  they  should  not  be 
required  to  levy  and  certify  the  tax  prayed  for  in  the  peti- 
tion. Other  matters  are  set  forth  in  the  answer  why  respond- 
ents should  not  be  compelled  to  levy  such  tax  or  proceed 
further  to  open  the  road  to  the  use  of  the  public,  but  in  the 
view  taken  of  the  law  of  the  case  it  will  not  be  necessary  to 
remark  upon  them. 

Section  87,  of  the  act  of  1879,  in  relation  to  roads  and 
bridges,  and  which  provision  has  been  carried  through  all 
the  revisions  of  the  statutes  concerning  roads,  certainly  since 
1872,  but  sometimes  in  sections  differently  numbered,  pro- 
vides that  when  the  commissioners  of  highways  shall  be  of 
opinion  the  damages  assessed  are  manifestly  too  high,  and 
that  the  payment  of  the  same  would  be  an  unreasonable 
burden  on  the  tax-payers  of  the  town,  they  may  revoke  all 
proceedings  had  on  the  petition  in  regard  to  laying  out  a 
public  road,  by  a  written  order  to  that  effect.  Such  vaca- 
tion, when  made,  shall  have  the  effect  to  annul  all  such  pro- 
ceedings and  assessments.  The  insistence  by  relators  is,  the 
commissioners  of  highways  can  not  exercise  such  powers 
where  the  road  has  been  laid  out  and  established  by  super- 
visors on  appeal,  and  the  damages  sustained  caused  to  be 
assessed  by  them.  The  argument  is,  the  action  of  the  super- 
visors must  be  final,  or  otherwise  there  would  be  a  ceaseless 
round  of  contradictory  orders  by  the  different  sets  of  officers, 
concerning  the  laying  out  of  a  public  road.  It  may  be  the 
action  of  the  different  boards  may  not  always  be  harmonious 
under  the  several  sections  of  the  Eoad  law,  but  the  difficulty 
can  not  be  holpen  by  judicial  construction.  The  remedy,  if 
any  is  needed,  must  be  afforded  by  the  legislative  depart- 
ment.    But  a  brief  analysis  of  the  several  sections  touching 
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this  subject  will  show  conflicting  orders  are  not  so  likely  to 
occur  as  might  at  first  be  anticipated,  if  all  the  provisions  of 
the  statute  shall  be  observed.  In  section  99,  of  the  same 
article  cited,  it  is  provided  that  on  appeal  the  supervisors 
shall  have  the  same  power  and  authority  that  is  by  the  act 
conferred  on  the  commissioners  of  highways,  not  only  in  lay- 
ing out,  altering,  widening  or  vacating  any  road,  but  shall 
have  the  same  powers  to  cause  a  jury  to  be  called  to  assess 
damages;  and  by  section  100  their  decision  shall  be  final  in 
regard  to  laying  out,  altering,  widening  or  vacating  such 
road,  or  in  refusing  to  do  the  same  for  one  year  after  such 
decision.  It  is  obvious  that  after  an  appeal  from  the  com- 
missioners of  highways  from  any  order  concerning  a  public 
road,  and  the  supervisors  have  obtained  jurisdiction,  it  is 
exclusive,  for  the  time  being,  over  the  matters  embraced  in 
the  appeal,  and  the  powers  of  the  commissioners  in  respect 
to  the  same  matters  must  be  suspended.  This  is  according  to 
the  analogies  of  the  law  in  all  matters  of  appeal.  It  is  not, 
therefore,  in  the  power  of  the  commissioners  of  highways  to 
make  any  order  in  relation  to  such  road,  conflicting  with  the 
order  of  the  supervisors,  for  the  period  of  one  year  after 
the  date  of  their  decision,  for  it  is  expressly  declared  their 
decision  shall  be  final  during  that  period.  Of  course  they 
may  make  necessary  orders  in  furtherance  of  the  order  of  the 
supervisors,  but  not  otherwise.  That  would  not  be  in  respect 
to  the  matters  involved  in  the  appeal,  nor  could  it  have  the 
effect  to  annul  the  action  of  supervisors  during  the  period 
their  decision  shall  be  final. 

It  will  be  observed  all  powers  conferred  on  the  commis- 
sioners of  highways  by  law,  may  be  exercised  by  the  super- 
visors on  appeal.  Should  the  damages  caused  to  be  assessed 
by  the  supervisors  be  deemed  manifestly  too  high,  and  the 
payment  an  unreasonable  burden  on  the  tax-payers  of  the 
town,  it  is  plain  that  within  a  year  after  the  decision  of 
the  supervisors  the  commissioners  have  no  rightful  authority, 
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under  section  87  cited,  to  revoke  the  proceedings  had  on  the 
petition  by  the  supervisors.  It  is  for  the  obvious  reason  that 
by  positive  statute  their  decision,  so  far  as  the  commissioners 
are  concerned,  is  final  during  that  period.  Should  they  be 
allowed  to  do  so,  the  effect  would  be  to  annul  the  action  of 
the  appellate  board  at  a  time,  as  has  been  seen,  when  it  is 
not  allowable.  If  the  proceedings  had  by  the  supervisors  on 
appeal  in  laying  out  a  road  and  causing  damages  to  be 
assessed  can  be  revoked  at  all  during  the  period  the  statute 
declares  their  decision  shall  be  final,  it  would  seem  it  could 
only  be  done  by  the  supervisors  making  the  orders  laying- 
out  the  road  and  causing  the  damages  to  be  assessed.  On 
appeal  they  possess  all  the  powers  the  commissioners  of 
highways  have  under  the  law,  and  all  action  by  the  latter 
board  in  conflict  with  the  action  of  the  supervisors  is  abso- 
lutely inhibited  for  the  period  of  one  year.  But  be  this  as  it 
may,  after  the  expiration  of  one  year  the  decision  of  the 
supervisors  is  no  longer  final,  and  the  commissioners  of 
highways  may,  in  their  discretion,  make  any  order  in  rela- 
tion to  such  road  that  is  authorized  by  law,  even  if  such 
order  is  in  opposition  to  the  orders  made  by  the  supervisors  on 
appeal,  and  has  the  effect  to  annul  their  decision.  Adopting 
this  as  the  true  construction  of  the  statute,  the  case  in  hand 
presents  no  difficulty,  nor  any  conflict  in  the  action  of  the  dif- 
ferent officers  authorized  by  law  to  act.  It  was  not  until  after 
the  expiration  of  the  period  of  one  year  from  the  decision  of 
the  supervisors  that  the  commissioners  of  highways  assumed 
by  their  written  order  to  revoke  the  proceedings  of  the  super- 
visors on  appeal  in  respect  to  laying  out  the  road,  and  caus- 
ing the  damages  that  would  be  sustained  to  be  assessed, 
because  the  damages  assessed  under  the  authority  of  the 
supervisors  were  manifestly  too  high,  and  the  payment  of 
the  same  would  be  an  unreasonable  burden  on  the  tax-pay- 
ers of  the  town.  The  period  in  which  the  decision  of  the 
supervisors  was  final,  had  then  elapsed,  and  there  was  then 
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no  bar  to  the  action  of  the  commissioners  of  highways.  They 
were  as  free  then  to  act  in  the  premises  as  though  no  appeal 
from  their  decision  had  ever  been  taken.  The  road  had  not 
been  opened,  nor  had  the  damages  assessed  been  paid.  No 
obstacle  stood  in  the  way  of  the  revocation  of  the  proceed- 
ings laying  out  the  road  and  assessing  the  damages  sustained 
by  land  owners  on  the  line  of  the  road,  and  that  was  done  by 
the  commissioners  of  highways  by  a  written  order  to  that 
effect.  That  the  commissioners  of  highways  had  jurisdiction 
to  make  such  order,  although  the  road  was  laid  out  by  the 
supervisors  on  appeal,  has  been  definitely  determined  by  this 
court  in  The  People  v.  Commissioners,  88  111.  141,  where  it  is 
said :  "It  is  manifest  that  under  the  88th  section  of  the  act 
the  commissioners  had  the  undisputed  power  to  revoke  the 
order  locating  the  road,  and  thus  annul  all  proceedings  had 
after  the  damages  were  agreed  upon  by  the  owner  and  the 
three  supervisors  hearing  the  appeal."  Section  88  of  the 
Eoad  law  cited  in  the  opinion  of  the  court,  is  the  same  as 
section  87  cited  supra.  As  the  order  of  the  commissioners 
of  highways  revoking  all  proceedings  on  the  petition  had  by 
the  supervisors  on  appeal  in  laying  out  the  road  and  in  caus- 
ing damages  to  be  assessed,  on  account  of  the  reasons  set 
forth  in  their  written  order  to  that  effect,  was  an  order  within 
their  jurisdiction  to  make,  and  as  it  stands  in  full  force,  it  is 
a  sufficient  reason  why  such  commissioners  should  not'  now 
be  compelled  to  open  such  road  to  the  use  of  the  public. 

Whether  the  time  consumed  in  previous  litigation  is  to  be 
estimated,  is  a  matter  of  no  consequence  in  this  case.  Had 
the  commissioners  of  highways  been  compelled  to  act  within 
a  limited  period,  then  it  would  become  material  whether  the 
time  consumed  in  litigation — and  which  would  be  a  restraint 
'on  their  action — should  be  estimated.  But  here  the  com- 
missioners could  not  act,  and  did  not  assume  to  act,  until 
after  the  time  in  which  they  were  prohibited  by  law  from  act- 
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ing  had  expired,  and  it  is  certainly  a  matter  of  no  conse- 
quence what  transpired  in  the  meantime. 

No  case  is  made  on  this  record  that  would  justify  an  order 
to  compel  the  commissioners  of  highways  to  open  the  road  in 
controversy  to  the  use  of  the  public,  and  the  peremptory  writ 
of  mandamus  prayed  for  will  be  denied. 

Mandamus  denied. 

Dickey  and  Scholfield,  JJ. :  We  do  not  concur  in  this 
opinion. 


Cook  County 
v. 
The  City  of  Chicago. 


Filed  at  Ottawa  May  12,  1882 — Rehearing  denied  September  Term,  1882. 

1.  Taxation  of  property  of  counties — assessment  of  water  tax.  The 
constitutional  provision  that  the  property  of  counties  may  be  exempted  from 
taxation  by  general  law,  permits  the  implication  that  in  the  absence  of  any 
law  exempting  the  same,  such  property  is  liable  to  taxation.  Therefore,  in  the 
absence  of  any  law  exempting  county  property,  a  water  tax  may  be  assessed 
against  the  same  by  a  city. 

2.  Water  tax — exemption  in  favor  of  charitable  and  educational 
institutions — construction  of  an  ordinance.  An  ordinance  of  the  city  of 
Chicago  provides,  "that  the  commissioner  of  public  works  be  and  he  is 
hereby  authorized  and  empowered  to  remit  and  rebate  the  water  tax  or  rates 
assessed  against  property  used  and  occupied  wholly  for  charitable  and  educa- 
tional purposes:"  Held,  that  the  ordinance  is  not  imperative  that  the  com- 
missioner shall  remit  or  rebate  the  rates  in  any  case,  but  leaves  him  to  the 
exercise  of  his  discretion  in  that  respect. 

Wbit    of   Error   to    the    Appellate    Court   for   the   First 
District ; — heard  in  that  court  on  appeal  from  the  Superior  ! 
Court  of  Cook  county;    the  Hon.  John  A.  Jameson,  Judge, 
presiding. 
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This  was  a  bill  filed  by  Cook  county  against  the  City  of 
Chicago,  to  obtain  an  injunction  against  the  city  to  restrain 
it  from  cutting  off  the  supply  of  water  furnished  by  it  to  the 
Cook  county  hospital,  situated  in  the  city  of  Chicago.  The 
Superior  Court  of  Cook  county,  in  which  the  bill  was  filed, 
sustained  a  demurrer  thereto,  and  dismissed  the  bill.  On 
appeal  to  the  Appellate  Court  for  the  First  District  the  decree 
was  affirmed,  and  the  case  is  brought  here  on  writ  of  error. 

The  bill  shows  that  the  county  of  Cook,  under  its  legisla- 
tive authority  to  support  paupers,  has  erected  within  the 
limits  of  the  city  of  Chicago  a  hospital,  and  pays  $72,000 
per  year  for  its  support,  from  taxes  levied  by  its  board  of 
commissioners;  that  on  September  22,  1879,  the  city  coun- 
cil of  Chicago  passed  the  following  ordinance :  "That  the 
commissioner  of  public  works  be  and  he  is  hereby  author- 
ized and  empowered  to  remit  and  rebate  the  water  tax  or 
rates  assessed  against  property  used  and  occupied  wholly 
for  charitable  and  educational  purposes.  Said  commis- 
sioner may  require  any  or  all  applications  for  rebates  and 
for  remission  of  said  water  tax  or  rates  to  be  verified  by 
the  affidavit  of  one  or  more  tax-payers. "  That  water  rates 
or  assessments  were  levied  by  the  city  of  Chicago  against 
Cook  county  for  water  furnished  to  the  county  hospital,  by 
ordinances  passed  under  the  city  charter,  amounting  to  the 
sum  of  $2383.70,  for  the  period  from  November  18,  1879, 
to  March  18,  1881,  the  bill  being  filed  May  15,  1881;  that 
the  State  Eye  and  Ear  Infirmary  and  twenty-four  private 
hospitals,  including  all  in  Chicago,  except  the  Cook  county 
hospital,  are  in  fact  exempted  by  the  city  from  water  taxes 
under  the  ordinance  aforesaid.  The  bill  sets  out  ordinances 
of  the  city  which  in  a  summary  way  cut  off  the  supply  of 
water  for  failure  to  pay  water  taxes,  and  a  notice  by  the 
proper  officer  of  the  city  that  it  would  cut  off  the  water ;  that 
such  notice  had  been  given,  and  that  the  city,  by  its  officers 
and  agents,  threatens  to  shut  off  the  water  of  said  hospital 


648  Cook  County  v.  City  of  Chicago.  [Sept. 

Biief  for  the  Appellant. 

for  the  non-payment  of  water  rates  and  taxes,  which  act 
would  cause  an  irreparable  injury  to  Cook  county,  and  would 
endanger  the  lives  of  the  sick  who  are  inmates  of  the  hos- 
pital. The  bill  charges  that  said  water  taxes  are  not  due 
from  Cook  county  to  the  city  of  Chicago,  because  under  the 
facts  stated  in  the  bill,  and  under  said  ordinance,  said  hos- 
pital and  property  are  exempt  from  water  taxes,  because  a 
public  charity ;  that  the  city  of  Chicago  had  power  to  exempt 
the  property  aforesaid  from  the  payment  of  water  rates,  and 
that  it  did  so  exempt  it  by  the  passage  of  the  said  ordinance 
of  September  22,  1879,  and  that  no  water  rates  are  due 
against  said  property. 

Mr.  Considee  H.  Willett,  for  the  appellant : 

The  Cook  county  hospital  is  a  charitable  institution, 
although  patients  therein  are  charged  for  treatment,  it  being 
in  no  sense  an  institution  for  profit  to  the  county.  See  14 
Allen,  539;  109  Mass.  558. 

The  power  of  the  city  to  compromise  water  rates  con- 
fers upon  it  the  power  to  pass  this  ordinance.  Town  of 
Petersburg  v.  Mappin,  14  111.  194;  Fitzgerald  v.  Harms,  92 
id.  372. 

The  city  can  not  levy  water  taxes  against  county  property, 
i.  e.  tax  governmental  agencies  of  the  State.  Public  lands 
of  the  United  States  are  not  liable  to  taxation.  Witherspoon 
v.  Duncan,  4  Wall.  210  ;  How  v.  Doivling,  18  Cal.  619  ;  People 
v.  United  States,  93  111.  30.  So  of  Indian  lands.  Tellove  v. 
Denniston,  23  N.  Y.  20.  Nor  are  such  lands  liable  to  a  spe- 
cial assessment.     Fagan  v.  Chicago,  84  111.  233. 

In  City  of  Chicago  v.  The  People,  80  111.  384,  it  was  held, 
that  the  city  could  not  tax  school  lands  though  the  title  was 
received  by  the  foreclosing  a  mortgage,  and  the  land  was  not 
used  for  school  purposes.  Lands  of  the  Illinois  Industrial 
University  belong  to  the  State,  and  are  exempt  from  taxation. 
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Board  of  Trustees  Illinois  Industrial  University  v.  Champaign 
County,  76  111.  184. 

A  city  can  not  levy  a  special  assessment  against  its  own 
property.      Taylor  v.  People,  66  111.  322. 

The  ordinance  exempts  property  used  as  a  charity  from 
water  taxes,  and  this  hospital  being  a  public  charity,  is 
clearly  within  the  exemption. 

Mr.  Francis  Adams,  for  the  appellee : 

The  ordinance  does  not  purport  to  exempt  any  property 
from  water  rates,  but  merely  to  authorize  the  rebate  in  the 
cases  specified.  Even  though  the  council  had  the  power  to 
exempt  property  from  water  assessments,  it  could  not  dele- 
gate that  power  to  a  mere  executive  officer.  Such  power  can 
not  be  delegated.  City  of  East  St.  Louis  v.  Wehrung,  50  111. 
28 ;  Kinmundy  v.  Mahan  et  al.  72  id.  462. 

The  ordinance  is  not  imperative  that  the  commissioner 
shall  remit  or  rebate  the  rates  in  any  case.  This  is  left  to 
his  judgment  and  discretion,  and  the  exercise  of  a  discre- 
tionary power  can  not  be  compelled  by  mandamus.  Dillon 
on  Mun.  Corp.  (3d  ed.)  sec.  832 ;  Walton  v.  Bevelling  et  al. 
61  111.  201 ;  People  v.  Board  of  Supervisors,  84  id.  303 ; 
County  of  St.  Clair  v.  People,  85  id.  396. 

It  appears  from  the  bill  that  the  county  hospital  is  not  a 
wholly  charitable  institution.  Appellant,  therefore,  is  not 
entitled  to  a  rebate,  not  being  within  the  terms  of  the  ordi- 
nance, which  must  be  strictly  construed.  Methodist  Epis- 
copal Church  v.  City  of  Chicago,  26  111.  482 ;  Northwestern 
University  v.  The  People,  80  id.  335. 

The  ordinance  is  ultra  vires  and  void.  The  rates,  when 
levied,  become  a  debt  due  the  city,  and  the  city  is  prohibited 
from  releasing  debts.     Municipal  Incorporation  law,  sec.  172. 

The  city  can  not  rebate  taxes  legally  levied.  Sherlock  v. 
Village  of  Winnetka,  68  111.  534. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

"We  do  not  perceive,  as  the  bill  avers,  that  the  ordinance 
of  September  22,  1879,  does  exempt  the  county  hospital  from 
the  payment  of  water  taxes.  It  does  not  profess  to  exempt 
any  property  from  water  rates  or  assessments,  but  merely  to 
authorize  the  rebate,  in  the  cases  specified,  of  water  rates 
already  levied.  The  ordinance  is  not  imperative  that  the 
commissioner  shall  remit  or  rebate  the  rates  in  any  case,  but 
he  is  only  authorized  and  empowered  to  do  so.  It  seems  to 
us  that  the  ordinance  merely  purports  to  authorize  the  com- 
missioner to  remit  or  rebate  such  water  rates,  leaving  the 
exercise  of  the  power  to  his  judgment  and  discretion.  The 
city  council  seems  to  construe  the  ordinance  differently  from 
appellant,  by  refusing  its  application  for  a  rebate.  The  bill 
sets  forth  that  on  "September  20,  1880,  an  order  was  pre- 
sented in  the  city  council  of  Chicago  that  the  county  hospital 
be  furnished  with  water  free  of  charge,  which  order  was  at 
said  date  referred  by  said  council  to  the  committee  on  fire 
and  water,  which  committee,  November  8,  1880,  reported 
back  said  order  of  said  council,  with  the  recommendation 
that  it  should  not  pass,  which  report  was  concurred  in. 
December  27,  1880,  a  resolution  was  presented  in  said  coun- 
cil by  one  of  its  members  to  furnish  water  free  to  said  hos- 
pital, which  resolution  was  referred  to  the  committee  on  fire 
and  water,  who  have  made  no  report,  and  the  council  has 
taken  no  action. "  This  action  of  the  city  council  shows  its 
own  understanding  to  be,  that  said  ordinance  of  September 
22,  1879,  did  not  in  itself  exempt  the  county  hospital  from 
the  payment  of  the  water  tax. 

It  is  urged  that  the  city  has  no  power  to  levy  water  taxes 
against  county  property, — to  tax  governmental  agencies  of 
the  State.  The  constitution  provides  that  the  property  of 
counties  may  be  exempted  from  taxation,  but  such  exemption 
to  be  only  by  general  law.     This  is  an  implication  that  in 
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the  absence  of  any  law  exempting  it,  such  property  would  be 
liable  to  taxation.  Not  finding  there  to  be  any  law  exempt- 
ing it,  we  can  not  say  the  city  could  not  assess  the  water  tax 
or  rates  it  did  against  the  property  in  question. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 


Victobia  Umlauf 

v. 
Lewis  Umlauf. 


Filed  at  Ottawa  June  21,  1882 — Rehearing  denied  September  Term,  1882. 

1.  Appeals  and  writs  op  ebrob — right  of  appeal  in  case  of  bill  by 
wife  for  separate  maintenance.  The  right  to  an  appeal  from,  or  writ  of 
error  to,  the  Appellate  Court  is  not  given  by  statute  in  case  of  a  bill  by  a 
married  woman  for  a  separate  maintenance,  where  the  original  decree  is  for 
a  less  amount  than  $1000,  as,  where  it  requires  the  husband  to  pay  $60  a 
month  to  the  wife  for  the  support  of  herself  and  child. 

2.  Same — right  to,  in  general.  By  section  90  of  the  Practice  act,  and 
section  8  of  the  Appellate  Court  act,  the  legislature  intended  that  the  right  to 
an  apx>eal  from,  or  writ  of  error  to,  the  Appellate  Court  to  recover  money  or 
property  in  a  civil  action  should  be  limited  by  the  amount  in  controversy,  as 
shown  by  the  record,  or  by  the  amount  of  the  recovery  in  the  court  below 
in  cases  sounding  in  damages,  that  sum  being  $1000. 

3.  Same — meaning  of  term  "actions  ex  contractu.1"  The  expression 
"actions  ex  contractu,"  in  section  8  of  the  Appellate  Court  act,  has  reference 
to  the  nature  of  the  cause  of  action,  rather  than  to  the  form  of  the  proceed- 
ing to  enforce  it.  By  it  is  meant  all  causes  of  action  arising  ex  contractu,  as 
contradistinguished  from  those  arising  ex  delicto,  without  regard  to  whether 
the  proceeding  is  at  law  or  in  equity. 

4.  Same — meaning  of  word  "contract."  The  word  "contract"  in  law 
embraces  not  only  the  agreements  of  parties  actually  to  do,  or  refrain  from 
doing,  some  lawful  thing,  but  also  many  other  legal  obligations  which  the  law 
creates  or  implies  from  certain  relations  of  the  parties  to  each  other,  such  as 
the  duty  of  a  husband  to  support  his  wife  or  a  parent  his  child. 

5.  Same — penal  actions  are  not  treated  as  ex  contractu.  The  8th  sec- 
tion of  the  Appellate  Court  act  expressly  excludes  "actions  involving  a  pen- 
alty" from  the  category  of  actions  ex  contractu,  and  hence,  for  the  purpose  of 
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determining  the  right  of  appeal,  every  civil  proceeding  for  the  recovery  of  a 
penalty,  whatever  may  be  its  form,  must  be  treated  as  an  action  ex  delicto. 

6.  Same — when  it  lies  in  actions  ex  contractu.  In  actions  ex  contractu 
an  appeal  or  writ  of  error  lies,  first,  in  cases  where  the  amount  in  contro- 
versy, as  shown  by  the  record,  is  as  much  as  $1000,  exclusive  of  costs;  and 
second,  in  cases  sounding  in  damages, — that  is,  where  the  damages  are  not 
susceptible  of  direct  proof, — where  the  judgment  of  the  court  below  is  as 
much  as  $1000,  exclusive  of  costs. 

7.  Same — when  it  lies  in  actions  ex  delicto.  In  actions  ex  delicto  an 
appeal  or  writ  of  error  lies,  first,  where  the  sum  or  value  in  controversy 
exceeds  $1000,  exclusive  of  costs;  second,  in  cases  sounding  in  damages 
where  the  amount  of  the  recovery  in  the  court  below  is  as  much  as  $1000, 
exclusive  of  costs. 

8.  Sep  abate  maintenance — obligation  to  support  wife  arises  ex  con- 
tractu. A  right  of  a  married  woman  to  a  separate  maintenance,  if  it  exists 
at  all,  grows  out  of  the  marital  relations  of  the  parties,  and  falls  within  that 
numerous  class  of  legal  obligations  which  are  known  as  contracts  created  by 
the  law^in  contradistinction  to  those  created  by  the  parties  themselves.  In 
such  a  case  the  record  must  affirmatively  show  that  the  amount  in  controversy 
is  as  much,  at  least,  as  $1000,  exclusive  of  costs,  to  give  an  appeal  from  the 
Appellate  to  the  Supreme  Court. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  John  A.  Jameson,  Judge,  presiding. 

Mr.  Feancis  Lackner,  for  the  appellant. 

Mr.  D.  J.  Lyon,  for  the  appellee.     / 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  a  proceeding  under  the  statute,  instituted  by  Vic- 
toria Umlauf,  against  her  husband,  Lewis  Umlauf,  in  the 
Superior  Court  of  Cook  county,  for  a  separate  maintenance. 
Upon  the  hearing  of  the  cause  that  court  found  the  equities 
with  the  complainant,  and  by  its  decree  directed  the  defend- 
ant to  pay  her  for  the  support  and  maintenance  of  herself 
and  two  children  the  sum  of  $60  per  month  while  they  lived 
separate  from  him.     On  appeal  to  the  Appellate  Court  for 
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the  First  District  this  decree  was  reversed,  and  a  decree  was 
there  entered  dismissing  the  bill,  from  which  latter  decree 
the  complainant  appealed  to  this  court. 

Upon  the  bringing  of  the  cause  here  appellee  entered  a 
motion  to  dismiss  the  appeal,  on  the  ground  no  appeal  lies 
to  this  court.  In  view  of  the  importance  of  the  question 
presented  by  the  motion,  and  for  the  purpose  of  giving  it 
greater  and  more  deliberate  consideration,  it  was  reserved 
till  the  final  hearing  of  the  cause. 

The  90th  section  of  the  Practice  act  gives  the  right  of 
appeal  from  the  final  judgments  of  the  Appellate  Courts  to 
this  court  in  all  "cases  where  the  sum  or  value  in  contro- 
versy exceeds  $1000,  exclusive  of  costs."  By  the  8th  section 
of  the  Appellate  Court  act  a  like  appeal  is  given  in  all 
actions  ex  contractu  not  sounding  in  damages,  where  the 
amount  involved  is  $1000  or  over,  and  by  the  same  section 
the  right  of  an  appeal  is  given  in  all  cases  sounding  in  dam- 
ages, whether  the  action  be  ex  contractu  or  ex  delicto,  where 
the  judgment  of  the  court  below  is  $1000  or  over,  exclusive 
of  costs.  The  legislature,  in  adopting  these  sections,  clearly 
intended  the  right  to  an  appeal,  or  to  a  writ  of  error,  should, 
in  all  cases  where  the  chief  and  direct  object  of  the  suit  is  to 
recover  money  or  property,  be  limited  by  the  amount  in  con- 
troversy, as  shown  by  the  record,  or  by  the  amount  of  recov- 
ery in  the  court  below,  "in  cases  sounding  in  damages. "  As 
has  been  heretofore  said,  all  rights  of  action  which  have  for 
their  object  the  recovery  of  money  or  property  must,  in  con- 
templation of  law,  arise  either  ex  contractu  or  ex  delicto,  in  the 
extended  sense  of  those  terms ;  and  as  was  held  in  the  Baber 
case,  93  111.  342,  the  legislature,  in  using  the  expression 
"actions  ex  contractu,"  in  the  8th  section  of  the  Appellate 
Court  act,  had  reference  to  the  nature  of  the  cause  of  action 
rather  than  to  the  form  of  the  proceeding  for  its  enforcement. 
By  it  they  manifestly  meant  all  causes  of  action  arising  ex 
contractu,  as  contradistinguished  from  those  arising  ex  delicto, 


654  Umlauf  v.  Umlauf.  [Sept. 

Opinion  of  the  Court. 

without  regard  to  whether  the  proceeding  was  at  law  or  in 
equity. 

The  term  "contract,"  in  its  popular  signification,  is  gen- 
erally limited  to  actual  agreements  between  determinate 
contracting  parties,  but  in  law  it  has  a  much  more  extended 
signification.  There  are  many  duties  and  obligations  grow- 
ing out  of  certain  relations  which  are  regarded  by  the  law  as 
species  of  contracts,  where  it  is  clear  there  never  was  any 
actual  agreement  between  the  parties  to  such  relations. 
Hence  it  is  said  by  Mr.  Bishop,  in  defining  a  contract,  that 
"a  contract  is  a  promise  from  one  to  another,  either  made  in 
fact,  or  created  by  the  law,  either  to  do,  or  refrain,  some  law- 
ful thing,"  etc.  (Bishop  on  Contracts,  sees.  1,  5,  72.) 
There  are  many  familiar  illustrations  of  this  doctrine,  such 
as  the  legal  obligations  which  grow  out  of  the  relation  of 
husband  and  wife,  parent  and  child,  joint  creditors,  co-sure- 
ties, client  and  attorney,  and  the  like. 

It  is  the  duty  of  the  husband  to  support  his  wife,  and  if 
he  refuses  to  do  so,  and  others  supply  her  with  necessaries 
suitable  to  the  husband's  condition  in  life,  the  latter,  except 
under  special  circumstances,  will  be  liable  to  those  furnish- 
ing them,  although  supplied  contrary  to  his  express  orders. 
Here,  notwithstanding  it  affirmatively  appears  there  was  no 
actual  agreement  or  understanding  on  the  part  of  the  hus- 
band to  pay  for  necessaries  thus  furnished,  yet,  since  it  was 
his  duty  to  do  so,  the  law  nevertheless  implies  such  an 
agreement,  and  enforces  it  precisely  in  the  same  manner  as 
if  it  had  been  expressly  entered  into  by  him.  On  the  same 
principle  statutory  penalties,  although  of  a  quasi  criminal 
nature,  and  universally  imposed  for  some  delict  or  wrong, 
yet,  for  purposes  of  enforcement  against  the  wrongdoer,  they 
are  generally  treated  as  a  species  of  contract,  and  hence  an 
action  of  debt  is  the  ordinary  form  of  action  for  their  recovery. 
The  8th  section  of  the  Appellate  Court  act,  however,  by  an 
express  provision  excludes  "actions  involving  a  penalty"  from 
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the  category  of  actions  ex  contractu,  and  hence,  for  the  pur- 
poses of  determining  the  right  of  appeal,  every  civil  proceed- 
ing for  the  recovery  of  a  penalty,  whatever  may  be  its  form, 
must  be  treated  as  an  action  ex  delicto.  The  legislature,  in 
thus  classifying  cases  involving  penalties,  affords  another 
strong  proof,  in  addition  to  those  mentioned  in  the  Baber 
case,  that  its  classification  of  cases,  for  purposes  of  appeal, 
is  based  upon  the  nature  of  the  cause  of  action  rather  than 
the  form  of  the  proceeding  selected  for  its  enforcement.  As 
every  right  of  action  for  the  recovery  of  a  penalty  arises 
ex  delicto,  it  is  more  philosophic  and  in  consonance  with 
scientific  legal  principles  to  classify  such  cases,  as  the  legis- 
lature has  done,  with  actions  for  torts. 

Using  the  expressions  ex  contractu  and  ex  delicto  in  the 
sense  already  stated,  it  may  be  said,  in  general  terms,  that 
for  the  purposes  of  appeals  and  writs  of  error  all  civil  actions 
that  have  for  their  direct  object  the  recovery  of  money  or 
property,  whether  real  or  personal,  tangible  or  intangible, 
belong  to  one  or  the  other  of  these  classes.  In  the  former, — 
that  is,  in  actions  ex  contractu, — an  appeal  or  writ  of  error 
lies,  first,  in  cases  where  the  amount  in  controversy,  as 
shown  by  the  record,  is  as  much  as  $1000,  exclusive  of  costs ; 
second,  in  cases  sounding  in  damages, — that  is,  where  the 
damages  are  not  susceptible  of  direct  proof, — where  the  judg- 
ment of  the  court  below  is  as  much  as  $1000,  exclusive  of 
costs.  In  actions  ex  delicto  an  appeal  or  writ  lies,  first, 
where  the  sum  or  value  in  controversy  exceeds  $1000,  exclu- 
sive of  costs ;  second,  in  cases  sounding  in  damages,  where  the 
amount  of  recovery  in  the  court  below  is  as  much  as  $1000, 
exclusive  of  costs.  It  will  be  thus  seen  that  all  cases  sound- 
ing in  damages,  whether  the  cause  of  action  arises  ex  con- 
tractu or  ex  delicto,  stand  precisely  upon  the  same  footing. 
In  either  case  the  right  to  an  appeal  or  a  writ  of  error 
depends  upon  the  amount  of  recovery  in  the  court  below, 
and  the   only  difference  between   actions   ex  contractu  and 
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actions  ex  delicto,  not  sounding  in  damages,  so  far  as  the 
right  of  appeal  is  concerned,  is,  that  in  the  latter  class  of 
cases  the  amount  in  controversy  must  exceed  $1000,  exclu- 
sive of  costs,  whereas  in  the  former  class  it  is  sufficient  if 
the  judgment  is  as  much  as  $1000,  exclusive  of  costs. 

An  exception  to  the  general  view  here  expressed  has  been 
recognized  by  a  majority  of  this  court  in  quasi  criminal  cases, 
such  as  actions  for  penalties  and  bastardy  proceedings.  This 
class  of  cases,  contrary  to  the  views  of  the  writer  of  this 
opinion,  has  been  placed  upon  the  same  footing  with  crimi- 
nal cases,  and  appeals  and  writs  of  error  are  allowed  in  them, 
without  regard  to  the  amount  sought  to  be  recovered  or  the 
judgment  of  the  court  below. 

Thje  object  of  the  proceeding  under  consideration  is  to 
recover  money  from  the  husband  for  the  maintenance  of  the 
wife,  and  it  is  prosecuted  upon  the  assumed  legal  hypothesis 
that,  under  the  circumstances  alleged  and  proved,  he  is 
bound  to  pay  the  amount  sought  to  be  recovered  for  the  pur- 
pose in  question.  Assuming  there  is  a  right  of  recovery  at 
all,  it  clearly  grows  out  of  the  marital  relations  of  the  parties, 
and  hence  is  brought  within  that  numerous  class  of  legal 
obligations  which  are  known  to  the  law  as  contracts  created 
by  law,  in  contradistinction  to  those  created  by  the  parties 
themselves.  They  are  also  sometimes  distinguished  from 
other  contracts  as  quasi  contracts.  Viewed  in  this  light,  it 
is  clear  the  record  must  affirmatively  show  the  amount  in 
controversy  is  as  much,  at  least,  as  $1000,  exclusive  of  costs, 
otherwise  the  appeal  was  improvidently  taken.  Upon  look- 
ing at  the  record,  we  discover  the  parties  themselves  have 
fixed  the  amount  of  recovery  at  $60  per  month,  provided  the 
court  is  of  opinion  there  should  be  a  recovery  at  all.  Now, 
it  is  clear  from  this  stipulation  there  is  not  necessarily 
involved  in  this  suit  as  much  as  $1000.  There  is  no  cer- 
tainty that  the  present  relations  between  the  parties  will 
exist  any  considerable  length  of  time,  and  we  are  aware  of 


1882.]  Umlauf  v.  Umlauf.  657 

Opinion  of  the  Court. 

no  principle  that  would  warrant  a  presumption  the  one  way 
or  the  other  upon  that  subject.  A  resumption  of  the  conju- 
gal relations,  or  the  death  of  either  party,  would  operate  as 
an  extinguishment  of  the  claim.  The  fact  that  the  claim 
might  in  the  course  of  time, — assuming  their  present  rela- 
tions to  continue, — amount  to  as  much  as  $1000,  we  do  not 
regard  as  sufficient  to  give  this  court  jurisdiction.  Before 
the  right  of  appeal  attaches  in  a  case  like  this,  it  must  clearly 
appear  from  the  record  there  is  involved  in  the  controversy, 
independent  of  all  contingencies,  the  amount  of  $1000,  exclu- 
sive of  costs.  Testing  the  present  case  by  this  rule,  it  is  clear 
the  appeal  does  not  lie,  and  will  therefore  have  to  be  dis- 
missed. 

It  is  urged,  however,  this  suit  is  not  simply  a  suit  for  the 
recovery  of  money;  that  its  chief  object  is  to  establish  the 
status  of  the  parties.  We  do  not  regard  this  position  as 
tenable.  No  question  of  status  is  raised  either  by  the  plead- 
ings or  evidence.  The  relation  of  husband  and  wife  exists 
between  the  parties,  and  they  are  living  apart.  These  are 
conceded  facts,  about  which  there  is  no  controversy.  She 
seeks  to  recover  money  from  him  for  her  support  and  main- 
tenance, and  her  right  to  do  so  depends  upon  whether  their 
living  apart  is  without  her  fault,  and  this  is  all. 

Appeal  dismissed. 

Mr.  Chief  Justice  Scott  :  I  do  not  concur  either  in  the 
reasoning  or  conclusion  of  this  opinion. 


42—103  III. 
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Gysbeet  De  Cleeq  et  al. 

v. 
Francis  Jackson  et  al. 

Filed  at  Ottawa  May  12,  1882 — Rehearing  denied  September  Term,  1882. 

1.  Purchaser  —  when  he  will  hold  subject  to  equities  against  his 
grantor — title  held  in  trust.  Where  one  person  acquires  real  estate,  but 
has  the  deed  made  to  another  for  his  benefit,  the  grantee  is  but  a  trustee  for 
him,  and  subject  to  the  same  equities  that  would  have  applied  against  the 
beneficiary  had  the  conveyance  been  made  to  him,  and  the  same  rule  applies 
to  a  grantee  of  the  trustee  who  does  not  pay  for  the  property  until  long  after 
the  filing  of  a  bill  to  impeach  and  avoid  the  several  conveyances. 

2.  Creditor's  bill — as  against  one  holding  under  a  deed  which  is  a 
mortgage.  Where  one  having  notice  that  an  absolute  deed  is  only  a  mort- 
gage to  secure  a  debt,  procures  a  deed  from  the  mortgagee,  he  will  occupy 
the  position  of  assignee  of  the  mortgage,  and  his  title  will  not  be  subjected, 
on  creditor's  bill,  to  the  payment  of  a  judgment  against  the  mortgagor,  when 
no  redemption  from  the  mortgage  is  sought.  The  creditor  will  be  required 
to  pay  him  the  mortgage  debt  before  divesting  him  of  his  title. 

3.  Payment — whether  a  particular  transaction  amounts  to  a  payment. 
A  person  conveyed  four  lots  to  an  agent  of  an  insurance  company  to  secure 
the  payment  of  notes  to  the  company  for  money  loaned,  and  also  assigned  a 
policy  of  insurance  upon  his  life  to  the  same  agent,  as  security  for  the  pay- 
ment of  two  other  notes  given  the  company  for  another  loan,  and  the  agent 
gave  back  a  writing,  stating  that  if  the  notes,  or  either  of  them,  was  not  paid, 
the  agent  might  surrender  the  policy  to  the  company  for  its  value,  to  be 
determined  by  the  officers  of  such  company,  and  such  sum  should  be  applied 
upon  the  four  notes,  whether  due  or  not.  The  policj7  was  not  surrendered 
to  the  company  upon  any  terms,  but  the  agent  assigned  the  same  to  another 
person:  Held,  that  the  contingency  on  which  the  proceeds  of  the  policy 
were  to  be  applied  on  the  notes  never  happened,  and  that  payment  of  the 
notes  could  not  be  held  as  against  one  acquiring  the  lots  from  the  grantee 
of  the  debtor. 

4.  Same — satisfaction  of  a  judgment — conveyance  of  land  to  be  applied 
thereon.  Where  the  beneficial  plaintiff  in  a  judgment  takes  a  conveyance 
of  a  lot  to  be  applied  in  payment  on  the  judgment,  no  price  being  agreed 
upon  for  the  lot,  or  as  collateral  security  for  the  payment  of  the  judgment, 
such  conveyance  will  not  operate  to  satisfy  the  judgment,  so  as  to  prevent 
the  subsequent  issue  of  an  execution,  and  a  levy  and  sale  thereunder.  The 
judgment  creditor  in  such  case,  in  the  absence  of  proof  of  the  value  of  the 
lot  conveyed,  will  be  held  as  having  been  paid  only  the  net  sum  realized 
from  the  property  above  all  prior  liens  and  incumbrances  paid  by  him  to 
make  the  title  clear  and  good. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
George  Gardner,  Judge,  presiding. 

Mr.  H.  M.  Matthews,  for  the  appellants. 

Mr.  John  P.  Wilson,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  by  certain  judgment  creditors 
of  Obadiah  Jackson,  deceased,  to  subject  real  estate,  whereof 
they  claim  he  died  seized,  to  the  payment  of  their  judgments. 
Of  the  real  estate  in  question  four  lots  were  conveyed  by 
Jackson,  in  his  lifetime,  to  Lewis  C.  Grover,  and  subsequent 
to  Jackson's  death  Grover  conveyed  the  same  lots  to  Alice 
M.  Bradford,  and  she  conveyed  them  to  the  Chicago  West 
Division  Kailway  Company.  At  the  time  the  lots  were  con- 
veyed by  Jackson  to  Grover,  and  as  a  part  of  the  transaction, 
an  agreement  in  writing  was  entered  into,  whereby  it  was, 
among  other  things,  agreed  as  follows : 

"Whereas,  Obadiah  Jackson  and  wife  have  conveyed  by 
warranty  deed,  dated  September  5,  1876,  lots  51,  52,  53  and 
54,  in  C.  E.  Field's  subdivision,  etc.,  and  said  deed,  though 
in  form  absolute,  is,  in  reality,  given  to  secure  the  payment 
of  two  notes  of  Obadiah  Jackson,  for  $1750  each,  to  the 
Mutual  Benefit  Life  Insurance  Company,  of  Newark,  New 
Jersey,  one  in  nine  and  the  other  in  twelve  months,  with 
seven  per  cent  interest ;  and  whereas,  the  said  Grover  has 
delivered  in  escrow  to  Nehemiah  Perry  a  quitclaim  deed  of 
said  lots,  executed  by  him  to  the  said  Jackson :  Now,  if  the 
two  notes  are  paid  at  maturity,  said  Perry  shall  deliver  the 
said  quitclaim  deed  to  the  said  Jackson ;  but  if  the  said  two 
notes  are  not  paid  within  sixty  days  of  their  maturity,  respec- 
tively, then  the  said  Perry  shall  return  the  said  quitclaim 
deed  to  the  said  Grover,  and  the  said  Grover  shall  deliver 
the  said  notes  to  the  said  Jackson,  and  the  deed  and  title  of 
said  lots  be  absolute  in  the  said  Grover,  or  the  said  Grover 
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may  cause  the  mortgage  to  be  foreclosed  in  equity.  And 
whereas,  the  said  Jackson  has  assigned  policy  No.  58,050,  in 
the  said  Mutual  Benefit  Life  Insurance  Company,  at  Newark, 
New  Jersey,  on  his  own  life,  to  the  said  Grover,  which  assign- 
ment, though  in  form  absolute,  is  a  security  for  the  payment 
of  two  notes,  dated  September  5,  1876,  of  said  Jackson,  for 
$1750  each,  to  the  said  insurance  company,  one  in  three 
and  the  other  in  six  months,  with  seven  per  cent  interest : 
Now,  if  these  two  notes  are  paid  at  maturity,  the  said  Grover 
shall  re-assign  said  policy  to  said  Jackson,  and  if  said  notes, 
or  either  of  them,  is  not  paid  at  maturity,  the  said  Grover 
may  surrender  to  said  insurance  company  said  policy,  for 
the  value  thereof,  to  be  determined  by  the  officers  of  said 
company,  and  such  sum  shall  be  applied  upon  the  four 
promissory  notes  herein  described,  whether  they  are  due  or 
not  due." 

In  March,  1877,  Obadiah  Jackson  assigned  this  insurance 
policy  to  Francis  Jackson,  who  thereafter,  until  Obadiah's 
death,  paid  the  premiums  on  the  policy.  After  the  death  of 
Obadiah  Jackson,  Francis  Jackson,  through  his  attorney, 
proposed  to  the  insurance  company  to  exercise  its  right  to 
surrender  the  two  notes  secured  upon  the  four  lots,  take  the 
title  to  them,  and  he  would  purchase  them,  paying  therefor 
the  amount  due  on  the  two  notes  surrendered,  and  also  to 
purchase  of  the  company  judgments  which  it  had  obtained 
on  the  other  two  notes.  The  proposition  was  accepted,  and 
the  contract  thus  closed  was  carried  out.  By  direction  of 
Francis  Jackson  the  four  lots  were  conveyed  to  his  sister, 
Alice  M.  Bradford. 

The  case  must  be  considered  just  as  if  the  title  to  the 
property  were  in  Francis  Jackson,  for  Alice  M.  Bradford  was 
but  a  trustee  for  him,  and  it  appears  the  railroad  company 
did  not  pay  for  the  property  until  long  after  the  filing  of  the 
bill.  But,  as  between  Francis  Jackson  and  these  complain- 
ants, it  is  quite  clear  that  he  is,  at  least,  entitled  to  occupy 
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the  position  of  assignee  of  a  mortgage,  and  the  bill  does  not 
seek  to  redeem  from  his  mortgage.  He  purchased  whatever 
right  the  insurance  company  had  in  these  four  lots.  If  it 
was  an  absolute  title,  he  got  an  absolute  title.  If  they  held 
them  only  as  mortgages  to  secure  the  payment  of  the  two 
promissory  notes,  then  he  purchased  their  right  to  have  them 
subjected  to  the  payment  of  the  amount  due  upon  those  notes. 

It  is  claimed  on  behalf  of  appellants,  however,  that  Francis 
Jackson  was  bound  to  apply  the  proceeds  of  the  insurance 
policy  in  satisfaction  of  these  notes.  The  policy  was  cer- 
tainly not  assigned  to  him  by  Obadiah  for  that  purpose,  but, 
as  the  evidence  shows,  in  part  security  or  indemnity  for  a 
large  indebtedness  from  Obadiah  to  Francis,  growing  out  of 
the  settlement  of  their  deceased  father's  estate,  and  the  only 
ground  for  claiming  that  the  proceeds  should  be  so  applied 
is  the  language  of  the  agreement  between  Obadiah  Jackson 
and  the  insurance  company,  that  "if  said  notes,  or  either  of 
them,  is  not  paid  at  maturity,  the  said  Grover  may  surren- 
der to  said  insurance  company  said  policy,  for  the  value 
thereof,  to  be  determined  by  the  officers  of  said  company, 
and  such  sumshall.be  applied  upon  the  four  promissory 
notes  herein  described,  whether  they  are  due  or  not  due." 
But  the  sufficient  answer  to  this  position  is,  "said  Grover  did 
not  surrender  to  said  insurance  company  said  policy"  upon 
any  terms.  On  the  contrary,  it  was  assigned  to  Francis 
Jackson,  and  he  subsequently  paid  at  least  one  installment 
of  premium  upon  the  policy.  The  contingency  in  which  the 
proceeds  of  the  policy  were  to  be  applied  to  the  payment  of 
the  four  notes,  never  happened. 

As  to  the  other  real  estate  sought  to  be  reached,  the  facts 
are  substantially  these:  On  the  24th  of  August,  1876, 
Obadiah  Jackson  gave  his  judgment  note  for  $7000,  guaran- 
tied by  Horace  White,  to  the  Commercial  National  Bank. 
"White  was  compelled  to  .  pay  the  note,  and,  at  his  instance 
and  for  his  benefit,  the  bank  thereupon  assigned  the  note  to 
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David  Vernon,  and  on  the  14th  day  of  November,  1876,  judg- 
ment was  entered  thereon  in  favor  of  Vernon,  for  the  benefit 
of  Horace  White,  for  $7071.75.  On  the  21st  of  the  same 
month,  Obadiah  Jackson  and  his  wife  conveyed  to  Horace 
White  the  premises  known  as  375  Dearborn  avenue,  on 
account  of  the  same  indebtedness  for  which  the  judgment 
was  rendered,  and  on  the  25th  of  the  same  month  an  execu- 
tion was  issued  on  the  judgment,  and  levied  on  certain  house- 
hold goods,  pictures,  etc.,  belonging  to  Obadiah  Jackson, 
from  the  sale  of  which  White  realized  $3438.75,  less  sheriff's 
fees,  $61.25,  and  custodian's  fees,  $10,  which  had  to  be  de- 
ducted. On  March  22,  1877,  Horace  White,  through  his 
attorneys,  caused  the  judgment  to  be  assigned  to  John  P. 
Wilson.  On  the  13th  of  April,  1877,  an  alias  execution  was 
issued  upon  the  judgment,  and  subsequently  levied  upon  cer- 
tain lots  in  Cook  county,  which  were  sold  to  John  P.  Wilson ; 
and  it  is  claimed  this  sale  should  be  set  aside,  because  the 
judgment  had  been  paid  before  it  was  assigned  to  Wilson. 

The  evidence,  in  our  opinion,  shows  the  deed  for  375 
Dearborn  avenue  was  in  the  nature  of  collateral  security  for 
the  judgment.  White  says  Jackson  had  promised  him  a 
deed  of  the  property  before  he  obtained  the  judgment,  but 
neglected  so  long  to  execute  it  that  he  despaired  getting  it, 
and  so  had  the  judgment  entered.  When  the  deed  was  exe- 
cuted no  agreement  was  made,  no  price  was  fixed  upon  the 
property,  and  at  no  time  was  there  any  agreement  of  how  it 
was  to  be  accounted  for.  Of  course  both  parties  understood 
it  was  a  payment  on  the  debt  evidenced  by  the  judgment ; 
but  in  the  absence  of  an  express  agreement  that  it  should  be 
accepted  in  absolute  satisfaction  of  the  debt,  it  could  only 
be  equitable  to  treat  it  as  a  payment  to  the  extent  that  it 
actually  did  so.  What  it  was  reasonably  worth  is  not  proved, 
except  presumptively  from  the  fact  that  White  sold  it  to 
Ella  Kennett  for  $19,000.  Let  this  be  regarded,  however, 
as  its  reasonable  value,  and  we  have  this  result:     Value  of 
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property,  $19,000;  but  it  was  incumbered,  and  to  relieve 
those  incumbrances,  so  as  to  realize  this  amount,  he  had  to 
pay,  on  foreclosure  sale  under  bank  trust  deed,  $10,000;  he 
had  also  to  pay,  in  consequence  of  back  taxes,  mechanics' 
liens,  special  assessments,  etc.,  $2898.26;  then  White  had 
to  deposit  with  J.  H.  Eeed,  as  security  to  George  Crozier, 
assignee  of  a  mortgage  covering  a  small  portion  of  this 
ground,  with  other  property,  $500 ;  and  he  had  to  pay 
Francis  Jackson,  also,  who  owned  one-third  of  the  property, 
$2000,— making  a  total  of  $15,398.26;  this,  deducted  from 
the  value  of  the  property,  left  to  apply  on  the  judgment  only 
$3601.74.  But  even  this  is  not  free  to  be  applied  on  the 
judgment.  White  had  to  execute  two  bonds  for  $5000  each, 
— one  to  Jeannette  Smith  and  the  other  to  George  Crozier, — 
to  indemnify  them  from  loss  for  releasing  a  mortgage  on  a 
portion  of  this  property  in  the  event  that  Francis  Jackson 
should  succeed  in  his  claim  to  one-third  of  the  property. 
What  that  amount  may  be  is  not  yet  known,  and  of  course 
was  not,  and  could  not  have  been  known  when  the  judg- 
ment was  assigned.  Necessarily,  therefore,  when  the  judg- 
ment was  assigned,  this  was  the  state  of  facts :  There  was  a 
judgment  for  $7071.75 ;  credited  by  amount  realized  on  exe- 
cution sale,  after  deducting  sheriff's  and  custodian's  costs, 
$3367.50— balance  due,  $3704.25;  and  to  meet  this,  an 
indefinite  balance  between  $3601.74  and  nothing,  to  be 
ascertained  after  settling  the  liability  of  White  on  the  two 
$5000  bonds. 

The  judgment  then,  it  is  clear,  was  not,  in  fact,  paid. 
Had  Obadiah  Jackson,  on  the  day  the  judgment  was  assigned, 
filed  a  bill  alleging  and  showing  these  facts,  it  can  surely 
admit  of  no  doubt  that  he  would  not  have  been  entitled  to 
have  a  decree  entered  that  the  judgment  was  satisfied.  As 
between  him  and  White,  it  was  not  satisfied,  and  is  not  yet 
satisfied.  White  then  had  in  the  judgment,  notwithstanding 
these  transactions,   something  to  assign — there  was  a  bal- 
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ance  due  on  the  judgment  upon  which  an  execution  could 
issue,  and  which  an  assignee  could  take  by  assignment. 

Although  White  says  he  assigned  the  judgment  for  the 
benefit  of  Obadiah  Jackson,  and  because  he  requested  it,  this 
does  not  accurately  disclose  the  real  nature  of  the  transac- 
tion. Francis  and  Obadiah  Jackson  were  brothers,  and 
Obadiah,  as  Francis  testifies,  and  has  been  before  shown, 
had  become  indebted  to  him,  on  account  of  the  division  of 
their  father's  estate,  many  thousands  of  dollars.  He  found 
he  was  breaking  up,  and,  not  unnaturally,  felt  an  anxiety  to 
save  something  for  his  brother.  His  request  to  have  the 
judgment  assigned  to  Wilson  was  not  for  his  own  use,  but 
for  that  of  his  brother,  Francis,  and  not  because  the  judg- 
ment had  been  paid,  but  because  there  was  a  balance  due 
upon  it.  The  parties  did  not  treat  the  judgment  as  satisfied, 
but  as  still  subsisting,  and  whether  the  consideration  as 
between  White  and  Francis  Jackson  was  sufficient,  is  not 
material.  Whether  Wilson  shall  be  held  to  be  the  trustee  of 
Francis  Jackson  or  of  Horace  White,  concerns  only  those 
parties.  If  there  was  a  balance  unpaid  on  the  judgment, — 
if  the  judgment  was  not,  in  equity,  satisfied  and  discharged 
before  the  sale  of  these  lots, — the  sale  is  regular,  and  can 
not  be  set  aside.  Upon  what  terms  subsequent  creditors 
would  be  entitled  to  redeem  from  this  sale,  is  a  question  not 
before  us.  The  bill  is  framed  upon  the  theory  of  the  ille- 
gality of  the  sale,  upon  the  ground  that  the  judgment  had 
been  previously  satisfied,  and  seeks  to  enforce  no  right  of 
redemption. 

We  think  there  was  a  subsisting  unsatisfied  balance  due 
upon  the  judgment,  upon  which  an  execution  might  issue  ; 
and  so  believing,  it  follows  we  approve  of  the  decree  of  the 
court  below.     It  will,  therefore,  be  affirmed. 

Decree  affirmed. 
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John  Seeley  Wallace 

v. 

Cythera  M.  Eappleye  et  al* 

Mr.  Justice  Dickey,  also  dissenting: 

This  case  has  been  passed  upon  twice  by  this  court.  In 
September,  1881,  the  decree  of  the  Superior  Court  of  Cook 
county  was  affirmed.  On  rehearing,  granted  upon  petition  of 
appellant,  and  upon  further  consideration,  the  present  result 
is  reached. 

In  affirming  the  decree  on  the  first  hearing,  this  court, 
speaking  by  Mr.  Justice  Mulkey,  said : 

"The  controverted  questions  presented  for  our  determina- 
tion by  the  present  record,  arise  upon  the  cross-bill  of  Mrs. 
Eappleye,  and  the  answer  thereto  of  John  Seeley  Wallace. 
The  cross-bill  is  in  the  nature  of  a  bill  for  the  specific  per- 
formance of  the  alleged  contract  between  John  Seeley  Wal- 
lace, deceased,  and  Jane  Slover,  the  mother  of  Mrs.  Eappleye. 
A  number  of  objections  to  the  propriety  of  the  decree  of  the 
court  below  are  urged  with  much  earnestness  and  marked 
ability,  and  while  it  is  conceded  the  case  is  not  free  from 
difficulty,  yet,  upon  a  very  careful  consideration  of  it,  we  are 
of  opinion  that  the  decree  is  warranted  by  the  law  and  the 
evidence. 

"In  the  first  place,  it  is  claimed  that  the  agreement 
between  Wallace  and  Jane  Slover  has  not  been  clearly  and 
satisfactorily  proven.  If  this  objection  is  justified  by  the 
facts  appearing  of  record,  it  is  certainly  fatal  to  the  decree, 
for  it  is  a  well  recognized  principle  of  the  law  of  specific 
performance  that  courts  of  equity  will  not  decree  the  specific 
performance  of  an  alleged  contract  where  there  is  a  reason- 

*  The  principal  opinion  in  this  case  will  be  found  in  this  volume,  ante, 
p.  229.  This  dissenting  opinion  by  Mr.  Justice  Dickey  was  omitted  from 
its  proper  place  at  the  close  of  the  case  on  page  262. 
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able  doubt  as  to  the  existence  of  such  contract, — or,  in  other 
words,  where  it  has  not  been  clearly  and  satisfactorily  estab- 
lished.    If  the  proof  of  the  present  contract  consisted  alone 
of  the  testimony  of  Jane  SI  over,  the  difficulty  in  sustaining 
the  decree  would  be  much  greater  than  it  is ;  yet  even  her 
testimony,  when  considered  in  the  light  of  surrounding  cir- 
cumstances, and  the  very  rigid  and  exhaustive  cross-exam- 
ination to  which  she  was  subjected,  has  much  inherent  force 
in  it.     In  passing  upon  her  testimony,  it  must  be  remem- 
bered that  she  is  evidently  a  woman  of  no  culture,  and  has 
lived  in  comparative  poverty  and  obscurity  all  her  life,  and 
it  is  not  therefore  to  be  expected  that  she  would  acquit  her- 
self upon  the  witness  stand,  under  the  pressure  of  a  search- 
ing cross-examination,  especially  upon  unimportant  incidents 
connected  with  the  affair  which  did  not  impress  themselves 
upon  her  memory,  with  the  same  degree  that  she  probably 
would  if  her  opportunities  in  life  had  been  better.     Upon  the 
vital  question  of   the    agreement   and   its   terms,    although 
required  to  repeat  them  often  through  her  long  and  skillful 
examination,  she  is  consistent  with  herself  throughout.    Coun- 
sel even  object  to  her  testimony  on  the  ground  that  she  can 
not  be  moved  from  her  position  upon  the  vital  point  in  the 
agreement,  namely,  that  her  child  was  to  be  adopted  and 
made  the  heir  of  Wallace,  while  she  fails  to  sustain  herself 
so  well  on  less  important  matters.     We  do  not  think  the 
conclusion  is  just.     It  is  not  reasonable  to  suppose  that  she 
would  remember  mere  collateral  details  and  conversations 
between  herself  and  Wallace,  that  did  not  directly  affect  the 
well-being  of  her  child.      On  the  other  hand,  no  lapse  of 
time  would  probably  ever  efface  from  her  memory  the  sub- 
stance of  the  terms  upon  which  she  surrendered  forever  all 
right  and  claim  to  it.    According  to  her  statement,  the  terms 
of  the  agreement  are  few,  pointed,  and  of  marked  significance. 
That  the  child  was  given  to  Wallace  upon  some  kind  of  an 
understanding  between  them,  can  not,  in  the-  light  of  the 
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admitted  circumstances,  be  doubted,  and  there  is  no  evidence 
in  the  record  tending  to  establish  any  other  agreement  than 
that  testified  to  by  her ;  and  since  she  is  strongly  corroborated 
by  other  witnesses  and  all  the  circumstances  in  the  case,  we 
must  accept  her  statement  of  it  as  true.  It  contains,  as  just 
remarked,  but  a  few  plain,  pointed  provisions, — just  such  as 
an  uneducated,  simple,  confiding  young  mother  under  such 
circumstances  could  never  forget.  She  was  to  give  Wallace 
her  child  and  abandon  it  forever,  and  he  was  to  take  it  to 
his  home  and  raise  and  educate  it  as  his  own  child — adopt  it 
and  make  it  his  heir.  There  was  no  misunderstanding  or 
forgetting  of  these  terms  by  either  of  the  parties.  The  lives 
and  subsequent  conduct  of  both  the  contracting  parties 
demonstrated  this  beyond  all  controversy.  The  agreement 
was  faithfully  executed  on  the  part  of  the  mother  and  the 
child,  and  with  equally  good  faith  was  honestly  attempted  to 
be  carried  out  by  Wallace  in  his  lifetime,  and  by  his  daugh- 
ter, Frank,  since  his  decease,  whose  noble  and  generous 
conduct  in  the  affair  challenges  the  highest  admiration ;  and 
the  question  simply  remains,  whether  the  undoubted  objects 
and  purposes  of  both  parties  to  the  agreement  shall  be  car- 
ried out  in  good  faith,  or  be  defeated. 

"It  is  also  urged  that  the  agreement  is  not  sufficiently 
specific  to  warrant  a  court  of  equity  in  decreeing  its  execu- 
tion. We  do  not  think  so.  The  agreement  on  the  part  of 
Wallace,  as  we  have  just  seen,  was  to  adopt  the  child  and 
make  it  his  heir.  That  meant  something  more  than  to 
merely  confer  on  it  the  capacity  of  inheriting  his  estate. 
That  alone  might  or  might  not  be  of  any  practical  benefit, 
depending  upon  whether  or  not  he  made  a  will,  and  if  so,  the 
character  of  its  dispositions.  What  was  really  intended  and 
obviously  understood  by  the  parties  was,  that  Wallace  was 
to  adopt  such  legal  measures  as  would  secure  to  the  child 
the  same  interest  in  his  estate  as  she  would,  on  his  dying 
intestate,  succeed  to  if  a  legitimate  child.     If,  as  is  claimed, 
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there  was  no  law  at  that  time  by  which  Wallace  could  confer 
upon  her  the  capacity  of  inheriting  his  estate  upon  his  intes- 
tacy, to  give  the  contract  any  force  at  all  it  must  be  con- 
strued as  an  undertaking  on  his  part  to  secure  to  her  by 
deed,  will,  or  some  other  appropriate  means,  so  much  of  his 
estate,  subject  to  distribution  at  the  time  of  his  death,  as  she 
would  have  been  entitled  to,  if  a  legitimate  child,  upon  his 
dying  intestate ;  for  it  is  manifest,  to  give  it  the  construction 
contended  for  would  render  it  inoperative  altogether.  This 
we  are  not  prepared  to  do. 

"It  is  also  contended  that  there  is  no  sufficient  considera- 
tion to  support  the  agreement  in  question.  We  think  other- 
wise. The  liability  of  Wallace  to  support  the  child,  and  the 
surrender  of  its  custody  on  the  part  of  the  mother,  at  his 
request,  afford  a  sufficient  consideration  for  the  undertaking 
on  his  part ;  and  that  a  contract  of  this  character  is  valid 
and  binding,  is  fully  sustained  by  the  following  authorities : 
Allen  v.  Dawson,  16  Ind.  417;  Hook  v.  Pratt,  78  N.  Y.  376; 
Ridley  v.  Ridley,  11  Jur.  N.  S.  475 ;  Alderson  v.  Maddison,  5 
Exch.  293 ;  Taudus  v.  Ansley,  4  Ves.  501 ;  Hammersley  v. 
DeBeel,  12  CI.  &  Fin.  45 ;  Prole  v.  Soady,  2  Giff.  1 ;  Johnson 
v.  Hubbell,  10  E.  I.  335 ;   Wright  v.  Tinsley,  30  Mo.  396. 

"The  enforcement  of  the  agreement  is  also  resisted,  on  the 
ground  that  it  is  not  in  writing,  and  therefore  falls  within 
the  Statute  of  Frauds.  Conceding  the  contract,  when  origi- 
nally made,  was  obnoxious  to  this  objection,  yet  we  are  of 
opinion  that,  inasmuch  as  it  has  been  fully  performed  on  one 
side,  it  would  be  a  fraud  upon  complainant  to  permit  that 
objection  to  prevail  now.  The  evidence  shows  there  has 
been  such  a  performance  of  the  contract  as  to  take  it  out  of 
the  operation  of  the  statute ;  hence  it  is  unnecessary  to 
inquire  whether  the  contract,  as  originally  made,  was  within 
the  statute  or  not.  Gupton  v.  Gupton,  47  Mo.  40 ;  Van  Dyne 
v.  Vreeland,  11  N.  J.  Eq.  371. 
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"Finally,  the  agreement  between  Wallace  and  his  divorced 
wife  is  relied  on  as  a  defence  to  the  relief  sought  upon  this 
cross-bill.  If  the  contract  relied  on  in  the  cross-bill  is  valid, 
as  we  have  seen,  it  is  difficult  to  perceive  how  Mrs.  Eap- 
pleye's  rights  can  be  affected  by  the  subsequent  contract  with 
Mrs.  Celia  W.  Wallace.  Viewed  from  appellant's  own  stand- 
point, the  most  that  can  reasonably  be  claimed  is,  that  the 
equities  of  himself  and  Mrs.  Eappleye  are  equal,  and  if  so, 
the  latter's,  being  first  in  time,  should  prevail.  But  we  are 
unable  to  see  anything  in  that  agreement  that  is  in  conflict 
with  her  rights.  The  manifest  object  of  it  was  to  bind  Wal- 
lace not  to  discriminate  against  his  son  in  the  distribution  of 
his  property  by  devising  it  to  his  other  child  or  children. 
The  agreement  evidently  was  not  intended  to  affect  interests 
in  his  estate  that  had  already  been  legally  conferred  on 
another. " 

I  approve  so  heartily  of  what  was  then,  as  I  think,  so  aptly 
said,  that  I  adopt  the  words  as  my  own. 

I  wish,  also,  to  say,  that  it  now  does  not  seem  to  me  that 
the  fact  that  Mrs.  Matthews  got  the  impression  in  November, 
1879,  that  the  paper  presented  to  her  by  Eappleye  at  that 
time  had  been  brought  by  him  from  Chicago,  when  in  truth 
it  was  prepared  by  Eappleye  at  Fort  Scott,  after  he  had,  in 
conversation  with  her,  found  what  she  did  remember,  has 
the  slightest  bearing  against  the  accuracy  of  her  memory 
of  the  events  of  her  early  days.  The  experience  of  every 
person  of  mature  years  teaches  the  universal  truth  that  the 
events  of  early  life  are  preserved  in  the  memory  far  more  accu- 
rately and  more  vividly  than  intervening  events  of  a  much  later 
date.  This  remark  is  equally  applicable  to  the  matter  of  the 
memory  of  the  witness  Van  Auken.  Nor  do  I  see  any  sub- 
stantial difference  between  the  effect  of  the  testimony  of  that 
witness  without  prompting,  and  that  called  out  by  the  leading 
question  which  followed.    Were  the  words  used  in  a  pleading, 
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a  difference  might  well  be  alleged ;  but  when  an  unlettered 
witness  said,  of  Wallace :  "He  said  he  agreed  to  take  the 
child  and  bring  it  nip  as  his  own,  to  educate  and  treat  it  as 
his  own  child,  and  he  wanted  it  as  heir  to  his  property, — 
that  is,  the  only  heir  he  had,"  etc., — does  not  this  language 
carry  the  idea  that  the  proposition  "to  make  the  child  an 
heir"  was  a  part  of  the  agreement  and  arrangement  made 
with  its  mother?  It  adds  nothing  in  substance,  then,  for 
the  witness  to  say,  in  addition,  that  he  wished  to  be  under- 
stood that  Wallace  "agreed  with  Jane  that  the  child  should 
be  his  heir."  It  is  not  the  recollection  of  particular  phrases, 
at  the  distance  of  thirty-five  years,  on  which  reliance  is  to 
be  placed,  but  the  recollection  of  the  substance  of  what  was 
said. 

Keeping  in  view  the  uniform  course  of  conduct  by  Wallace 
through  a  long  course  of  years,  his  attempt  to  adopt  the 
child,  and  his  evident  supposition  that  he  had  made  the 
child  his  heir  by  adoption,  it  does  not  require  very  clear 
proof  in  addition  thereto  to  convince  the  mind  fully  that  he 
did  agree  to  do  so,  and  as  an  honest  man  he  diligently  tried 
to  do  so,  and  died  under  the  belief  that  he  had  faithfully 
kept  his  contract.  The  circumstantial  evidence  that  he  did 
so  promise  to  Jane,  is,  to  my  mind,  very  cogent.  The  con- 
sideration for  the  promise,  which  gives  it  force  in  my  mind, 
was  the  promise  of  Jane  that  she  would  absolutely  surrender 
the  child,  forbear  to  visit  it,  and  so  act  that  the  child  might 
successfully  be  held  out  as  the  legitimate  child  of  Wallace. 
During  all  these  years  she  faithfully  kept  that  promise,  not- 
withstanding the  maternal  yearnings  prompting  her  to  a 
different  course  of  conduct.  So  faithfully  was  her  part  of 
this  contract  performed  that  the  child  never  suspected  she 
was  other  than  a  legitimate  child  of  Wallace  and  his  wife, 
until  shortly  before  her  marriage.  There  was  no  fraud  in 
the  contract,  at  the  time  when  it  was  made,  which  could 
possibly  affect  the  existing  rights  of  any  one ;  for  the  then 
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wife  of  Wallace  was  at  that  time  made  cognizant  of  the  whole 
affair,  acquiesced  in  the  arrangement,  and  did  her  part  toward 
carrying  it  into  effect. 

Nor  do  I  see  that  the  contract  of  April  10,  1872,  made 
between  Wallace  and  the  mother  of  John  Seeley  Wallace, 
stands  at  all  in  the  way  of  the  just  claim  of  Mrs.  Eappleye. 
That  contract  was,  that  the  property  of  the  father's  estate 
owned  by  him  at  his  death,  "shall  be  so  divided  that  his  son 
(the  appellant)  shall  have  the  same  share  as  he  would  take 
under  the  laws  of  Illinois  were  his  father  to  die  intestate." 
The  father  did  die  intestate,  hence  the  rights  of  appellant 
are  just  what  they  would  have  been  had  no  such  contract 
been  made.  The  contract  of  April  10,  1872,  by  its  very 
terms,  is  to  be  operative  only  in  case  the  father  made  a  will. 
So  much  for  the  letter  of  that  contract. 

Departing  from  the  letter,  and  seeking  the  meaning  and 
intention  of  the  parties,  we  find  that  at  that  time  the  illegiti- 
macy of  appellee  was  known  only  to  very  few.  It  does  not 
appear  to  have  been  known  to  the  mother  of  appellant.  She 
did  know  that  Mrs.  Eappleye  was  recognized  by  every  mem- 
ber of  the  family  as  one  of  the  prospective  heirs  of  the  father. 
The  substance  of  the  contract  was,  that  appellant  should  not 
be  deprived  of  his  right  to  inherit  one-third  of  the  estate  by 
any  will  which  his  father  might  make. 

The  eminent  justice  of  the  claim  asserted  by  Mrs.  Eappleye 
is  so  palpable  to  my  mind,  and  so  well  sustained  by  the 
facts,  that  I  think  the  decree  of  the  trial  court  ought  to  be 
affirmed. 
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ABATEMENT. 

Plea  in  abatement. 

1.  Requisites.  A  plea  of  the  bankruptcy  of  the  plaintiff  and  the 
transfer  of  his  property  and  rights  to  an  assignee  after  the  commence- 
ment of  the  suit,  in  abatement  of  the  action,  without  any  prayer  of  any 
kind,  is  subject  to  demurrer.  Chicago  and  Northwestern  Railway  Co. 
v.  Jenkins,  588. 

ABSTEACTS  OF  TITLE. 
As  evidence.     See  EVIDENCE,  3. 

ACCOMMODATION  PAPEE. 

Defined. 

1.  Accommodation  paper  is  either  a  negotiable  or  non-negotiable  bill 
or  note  made  by  one  who  puts  his  name  thereto  without  consideration, 
with  the  intention  of  lending  his  credit  to  the  party  accommodated.  As 
between  the  party  accommodated  and  the  maker,  the  note  or  bill  is  not 
collectible.     Miller  et  al.  v.  Lamed  et  al.  562. 

What  constitutes. 

2.  Land  actually  belonging  to  A,  stood  of  record  in  the  name  of  B, 
who  conveyed  the  same  to  C,  taking  back  C's  two  promissory  notes  to 
B,  for  $6000  each,  secured  by  deed  of  trust  upon  the  land,  and  B,  the 
payee,  indorsed  the  same  in  blank,  and  delivered  the  same  to  A,  with 
the  understanding  of  all  parties  that  the  notes  were  to  be  used  by  him  as 
he  pleased,  without  any  restrictions,  the  conveyance  in  fact  not  being  in 
pursuance  of  any  contract  of  sale:  Held,  that  such  notes  were  to  be 
taken  and  treated  as  accommodation  paper.     Ibid.  562. 

AS  TO  USE  OF  SUCH  PAPER — DEFENCES. 

^— 3.     It  is  a  principle  of  general  application  that  the  beneficiary  of  an 

accommodation  note  without  restriction  as  to  the  mode  of  its  use,  may 
transf  er  it.  either  in  payment  of  his  indebtedness,  or  as  collateral  security 
for  a  concurrent  or  even  an  antecedent  debt,  and  the  maker  will  have 
no  defence.     Ibid.  562. 

4.     As  to  the  holder  of  an  accommodation  note  into  whose  hands  it 
has  come  in  the  usual  course  of  business  for  a  valuable  consideration, 
43—103  III. 
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ACCOMMODATION  PAPER. 
As  to  use  of  such  papeb — DEFENCES.     Continued. 
the  maker  will  have  no  defence,  and  it  makes  no  difference  that  the 
holder  may  have  taken  the  note  with  full  knowledge  that  it  was  accom- 
modation paper.     Miller  et  al.  v.  Lamed  et  al.  562. 

5.  The  assignee  of  a  mortgage  takes  it  subject  to  the  same.equities 
that  have  attached  to  it  in  the  hands  of  his  assignor.  But  this  rule  does 
not  apply  to  one  pledging  a  note  secured  by  mortgage  not  payable  to  him, 
but  held  by  him  under  a  blank  indorsement  of  the  payee,  as  to  which 
paper  he  is  not  a  party.  Equities  against  such  pledgor  will  not  affect 
the  pledgee  or  holder  of  such  note.     Ibid.  562. 

6.  The  rule  that  a  mortgagor  having  the  oldest  equity  may  make 
the  same  defence  against  an  equitable  assignee  as  he  could  against  the 
assignor,  has  no  application  to  an  assignee  or  holder  of  accommodation 
paper  secured  by  mortgage.  The  maker  of  such  paper  can  not  make 
any  defence  against  one  who  has  taken  it  in  good  faith  in  the  usual  course 
of  business.     Ibid.  562. 

Mortgage  secueitt. 

7.  Whether  it  should  accompany  the  paper  secured.  Where  accom- 
modation paper  which  is  secured  by  a  mortgage  has  been  indorsed 
and  placed  in  a  bank  as  collateral  security  for  a  loan,  it  is  not  essen- 
tial to  the  protection  of  the  rights  of  the  bank  in  respect  to  the  security 
afforded  by  the  mortgage,  that  the  mortgage  itself  should  have  passed  to 
the  hands  of  the  bank  concurrently  with  the  notes  secured  by  it.  The 
assignment  of  the  notes  carried  with  them  an  equitable  assignment  of  the 
mortgage,  and  it  did  not  matter  that  the  assignee  did  not  at  the  same 
time  obtain  possession  of  the  mortgage.  That  he  could  obtain  at  any 
time  when  needed.     Ibid.  562. 

Sale  of  land. 

8.  For  accommodation  of  vendor — rights  of  third  persons.  Although 
the  sale  of  real  estate  is  colorable  and  for  the  accommodation  of  the 
vendor  or  real  owner,  yet  as  to  third  persons  who  have  in  good  faith 
acquired  an  interest  in  the  notes  given  for  the  purchase  money,  or  the 
property  itself,  the  vendee  or  nominal  purchaser  will  not  be  permitted  to 
allege  his  purchase  was  for  the  mere  accommodation  of  the  vendor,  and 
for  that  reason  not  binding  on  him.  As  to  such  third  persons  all  parties 
to  the  transaction  will  be  concluded  by  the  record  they  have  made,  and 
it  will  be  treated  as  an  absolute  sale.     Ibid.  562. 

Release  of  secueity. 

9.  For  accommodation  paper — by  whom — and  under  what  circum- 
stances. Accommodation  paper,  so  long  as  held  by  the  beneficiary,  may 
be  negotiated  for  his  benefit  even  after  maturity;  and  while  such  paper 
is  in  such  condition  it  is  not  in  the  power  of  the  beneficiary  to  release  the 
lien  of  a  trust  deed  securing  the  same,  given  by  the  maker  on  land  of 
the  beneficiary  conveyed  to  the  maker  for  his  protection  and  indemnity, 
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nor  can  any  one  else  release  the  same,  and  the  trustee  can  not,  without 
evidence  of  the  surrender  of  such  paper  to  the  maker  or  its  cancellation 
otherwise.     Miller  et  al.  v.  Lamed  et  al.  562. 

Pledge  oe  accommodation  papek. 

10.  And  payment  of  the  principal  debt — whether  a  discharge  of  a 
mortgage  given  to  secure  the  paper  pledged,  as  against  holders  of  such 
paper  pledged  a  second  time.  A,  the  owner  of  real  estate,  procured  B, 
in  whom  the  record  showed  the  title,  to  convey  the  same  to  C,  for  C's  two 
notes,  of  $G000  each,  secured  by  deed  of  trust  on  the  premises  to  D,  and 
C  then  conveyed  the  premises  to  A,  who  conveyed  the  same  by  warranty 
deed  to  E  for  the  full  value  of  the  land.  Before  the  conveyance  to  E,  B 
had  indorsed  the  notes  in  blank  to  A,  who  had  pledged  them  as  collateral 
security  to  a  bank  for  a  loan  of  $10,000;  but  A's  name  did  not  appear 
upon  the  notes  so  pledged,  or  his  interest  therein.  Afterwards  A  paid 
off  his  debt  and  took  up  the  notes  of  C  which  were  pledged,  but  still  left 
them  with  the  bank,  and  some  time  afterwards  again  pledged  them  as  col- 
lateral security  for  another  loan  from  the  bank,  and  the  bank  transferred 
A's  note  with  the  collaterals  to  innocent  purchasers  for  value.  E  con- 
tended that  when  A  paid  off  his  first  note  of  $10,000,  and  redeemed 
the  pledge  of  the  notes  which  were  secured  by  the  trust  deed,  that  deed 
was  discharged,  and  the  debt  secured  by  it  paid:  Held,  that  the  trust 
deed  was  not  thereby  discharged,  and  that  the  notes  of  C,  though  accom- 
modation paper,  still  remained  valid  obligations  in  A's  hands,  and  that 
the  second  pledge  of  them  was  valid.     Ibid.  562. 

ACTIONS. 
Commencement  of  suit. 

1.  What  constitutes,  as  affecting  the  limitation  of  actions.  See 
LIMITATIONS,  1. 

On  guardian's  bond. 

2.  Action  will  lie  without  first  fixing  guardian's  liability.  Under 
the  statute,  it  is  not  necessary  that  the  guardian's  account  shall  be 
adjusted  in  the  county  court,  and  the  extent  of  his  liability  thereby 
ascertained,  before  an  action  will  lie  against  his  sureties  upon  his  bond. 
The  damages  may  be  ascertained  in  the  suit  on  the  bond.  Mclntyre  v. 
The  People,  use,  etc.  142. 

Supersedeas  bond. 

3.  When  right  of  action  accrues  thereon — when  a  dismissal  of  a 
writ  of  error  amounts  to  an  affirmance  of  the  judgment — as  affecting 
liability  on  supersedeas  bond.     See  SUPEKSEDEAS  BOND,  1,  2. 

Eeversab  of  judgment  which  has  been  paid. 

4.  Right  of  restitution.  After  the  reversal  of  a  judgment,  the  pre- 
vailing party  is  entitled  to  restitution  of  the  money  received  under  the 
judgment.     He  may  recover  the  money  collected  on  it  by  levy  and  sale 
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to  a  third  party,  as  so  much  money  had  and  received  to  his  use,  but  there 
is  no  liability  as  for  a  trespass  for  goods  seized  and  sold  prior  to  the 
reversal,  under  an  execution  issued  upon  the  judgment.  Field  et  al.  v. 
Anderson,  403. 

Death  of  defendant — whethee  action  suevives. 

5.  An  action  to  recover  a  statutory  penalty  does  not  survive  the  death 
of  the  defendant,  and  a  writ  of  error  from  the  Appellate  Court  to  reverse 
a  judgment  in  favor  of  the  defendant  against  his  executors  is  properly 
dismissed.     Diversey  v.  Smith,  378. 

Attorney  at  law. 

6.  Right  to  recover  for  services  and  advances.  See  ATTORNEY 
AT  LAW,  1. 

Levy  and  sale  on  execution. 

7.  Subsequent  reversal  of  judgment — plaintiff  not  liable  in  trespass. 
See  TRESPASS,  1. 

Money  had  and  received. 

8.  Measure  of  recovery.     See  MEASURE  OF  DAMAGES,  1,  2. 
Actions  "ex  contractu"  and  "ex  delicto." 

9.  Within  the  meaning  of  the  Practice  act — regulating  the  right  of 
appeal.     See  APPEALS  AND  WRITS  OF  ERROR,  12  to  16. 

Illegal  contracts. 

10.  Ex  turpi  causa  non  oritur  actio,  as,  where  the  indebtedness  of 
director  of  a  bank  is  in  excess  of  the  limit  in  the  charter.  Working- 
men's  Banking  Co.  v.  Rautenberg ,  Admx.  460.  See  CONTRACTS, 
10,  11. 

ADMINISTRATION  OF  ESTATES. 
Widow's  award. 

1.  Duty  of  appraisers — remedy  in  case  of  delay.  It  is  the  duty  of 
the  appraisers  of  an  estate  to  proceed  at  once  to  fix  the  widow's  award, 
and  if  they  fail  to  do  so,  she,  having  herself  become  administratrix, 
may  in  that  capacity,  under  sec.  75,  chap.  3,  Revised  Statutes,  compel 
them  to  discharge  such  duty.  It  is  her  duty  to  see  that  this  is  done  in 
a  reasonable  time,  if  she  desires  such  award.  Furlong,  Admx.  v.  Riley 
et  al.  628. 

Application  for  sale  of  land. 

2.  Limitation— delay  of  seven  years.     See  LIMITATIONS,  14,  15. 

In  chancery. 

3.  Whether  a  court  of  chancery  will  assume  the  settlement  of  an 
estate.     See  CHANCERY,  14. 

Rents  and  profits. 

4.  Whether  intestate  assets — under  a  will.     See  WILLS,  7. 
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ADMISSIONS. 
Asserting  title  under  trust  deed. 

What  is  admitted  thereby.     See  EVIDENCE,  4. 

ADOPTION  OF  CHILD.     See  HEIRS,  3. 

AGENCY. 
Corporation  bound  by  acts  of  its  attorney. 

1.  Where  notice  of  the  revocation  of  a  contract  with  a  corporation  is 
prepared  and  served  upon  the  other  party  by  an  attorney  of  the  company, 
with  the  knowledge  and  consent  of  its  manager,  the  company  and  its 
manager  will  be  bound  by  the  act  of  the  attorney,  and  not  be  allowed  to 
dispute  the  attorney's  authority.     Parmly  v.  Buckley  et  al.  115. 

Use  of  corporate  seal. 

2.  Presumption.  Where  an  appeal  bond  purporting  to  have  been 
executed  in  the  name  of  a  railroad  company  by  its  general  attorney,  has 
the  seal  of  the  corporation  attached,  the  presumption  will  arise  that 
the  person  using  the  seal  had  authority  to  do  so.*  Indianapolis  and 
St.  Louis  Railroad  Co.  v.  Morganstern,  149. 

Power  to  sell  and  convey  land. 

3.  Extent  of  authority  given  thereby.     See  POWEKS,  1. 
Acknowledgment  of  town  plat. 

4.  By  attorney  in  fact— its  effect.     See  TOWN  PLAT,  1. 

*Where  it  is  recited  in  the  body  of  an  appeal  bond  given  on  appeal  by  a 
private  corporation,  that  the  company  by  its  corporate  name  had  entered  into 
the  obligation,  and  the  bond  is  signed  by  the  president  and  secretary  of  the 
company,  and  sealed  with  its  corporate  seal,  that  will  be  a  sufficient  execution 
of  the  bond  in  the  name  of  the  corporation.    Bills  et  al.  v.  Stanton,  69  111.  51. 

An  appeal  bond  copied  into  the  record,  purported  to  have  been  executed 
by  the  Illinois  Central  Railroad  Company,  by  an  attorney  in  fact,  with  a 
scrawl  attached, — it  was  held,  on  a  motion  to  dismiss  for  want  of  the  corpo- 
rate seal,  that  the  court  did  not  know,  judicially,  that  the  company  had  a  seal 
other  than  the  scrawl  such  as  appeared  in  the  record.  Illinois  Central  Rail- 
road Co.  v.  Johnson,  40  111.  35. 

In  copying  into  the  transcript  of  a  record  an  appeal  bond  purporting  to 
have  been  executed  by  a  corporation,  the  corporate  seal,  if  attached  thereto, 
may  be  represented  by  a  scrawl.  A  fac  simile  of  the  seal  or  device  can  not 
be  made  in  the  copy.     Ibid. 

Where  an  appeal  bond,  purporting  to  have  been  executed  by  an  attorney  in 
fact,  was  approved  by  the  court  from  which  the  appeal  was  taken,  it  will  be 
presumed  there  was  before  that  court  sufficient  evidence  of  the  authority  of 
the  attorney  to  execute  the  bond  in  behalf  of  his  principal.     Ibid. 

In  Cromwell  v.  March,  Breese,  (Beecher's  ed.)  326,  a  supersedeas  bond 
was  executed  by  "Murray  McConnel,  attorney  for  the  plaintiff."  The  super- 
sedeas was  quashed  for  the  reason  it  did  not  appear  that  McConnel  was 
authorized  to  sign  the  bond  as  attorney.  But  it  was  held  in  Campbell  v. 
The  State  Bank,  1  Scam.  423,  where  a  supersedeas  bond  purported  to  have 
been  executed  by  a  person  as  attorney  in  fact,  in  the  name  of  his  principal, 
and  the  authority  of  the  attorney  did.  not  appear,  this  court  would  presume 
that  the  attorney  had  authority  to  execute  the  bond  unless  his  authority  was 
questioned  by  affidavit. 
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ALLEGATIONS  AND  PEOOFS.     See  PLEADING  AND  EVIDENCE,  1. 

ALTEKATION. 
Of  guardian's  bond. 

By  adding  other  security — will  not  affect  the  rights  of  the  ward.  See 
GUAKDIAN  AND  WAED,  2. 

AMENDMENTS. 

Amendment  of  bile  in  chancery. 

1.  What  regarded  as  an  amendment.  After  the  filing  of  an  original 
bill  to  set  aside  a  sale  of  lots  for  unpaid  special  assessments,  on  the 
ground  that  the  ordinance  under  which  the  assessment  was  made  was 
illegal  and  void,  a  supplemental  bill  was  filed  showing  a  subsequent 
sale  of  the  same  property  to  the  same  purchaser,  and  a  redemption  from 
such  sales  within  the  time  provided  by  law,  but  that  the  purchaser  had 
taken  out  deeds  on  the  sales,  which  it  prayed  to  have  set  aside:  Held, 
that  the  supplemental  bill  was  a  mere  amendment,  and  as  an  amendment 
was  proper,  and  that  the  bill  as  amended  was  not  multifarious,  the  mat- 
ters in  the  two  bills  not  being  distinct  and  unconnected.  Gage  v.  Parker, 
528. 

2.  Retaining  bill  to  grant  complete  relief— effect  of  amending  bill. 
Where  a  court  of  chancery  once  obtains  jurisdiction  of  a  cause  on  any 
equitable  ground,  a  subsequent  amendment  of  the  bill  asking  other  relief 
will  not  deprive  the  court  of  jurisdiction  to  grant  complete  relief.  When 
the  court  acquires  jurisdiction  for  one  purpose,  it  may  go  on  and  do 
complete  equity  between  the  parties.     Ibid.  528. 

3.  Changing  prayer  for  relief  of  a  different  hind.  There  is  no 
error  in  allowing  an  amendment  of  a  bill  by  a  vendor  of  property  for  the 
specific  performance  of  the  contract  by  changing  the  prayer  for  a  cancel- 
lation of  the  contract.  The  defendant  has  no  vested  right  in  the  phrase- 
ology of  the  bill.     Papin  et  al.  v.  Goodrich  et  al.  86. 

AS  TO  CHARTER  OF  PRIVATE  CORPORATION. 

4.  Whether  amendment  binding  on  the  company.  See  COEPOEA- 
TIONS,  3. 

APPEALS  AND  WEITS  OF  EEEOE. 
What  matters  involved  in  an  appeal. 

1.  Where  there  are  several  suits  relating  to  the  same  subject  matter. 
Several  chancery  suits  were  consolidated  and  heard  together,  and  certain 
of  the  defendants  who  had  brought  suits  at  law  to  enforce  the  individual 
liability  of  stockholders,  and  whose  suits  had  been  enjoined  in  the  chan- 
cery suits,  filed  a  petition  claiming  priority,  by  reason  of  the  institution 
of  their  suits  at  law,  of  the  funds  collected  from  such  stockholders.  On 
overruling  a  demurrer  to  the  petition,  the  claim  of  priority  was  allowed, 
and  from  that  order  the  other  parties  appealed:     Held,  that  the  appeal 
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APPEALS  AND  WRITS  OF  ERROR. 
What  matters  involved  in  an  appeal.     Continued. 

only  brought  before  the  court  of  review  the  proceedings  had  upon  the 
petition  filed  in  the  consolidated  cases.     City  of  Chicago  et  al.  v.  Hall 
et  al  342. 
By  one  oe  moee  of  several  parties. 

2.  Under  the  provisions  of  the  Practice  act,  any  one  of  two  or  more 
parties  to  a  suit,  either  at  law  or  in  equity,  may  sue  out  a  writ  of  error  to 
have  reviewed  the  propriety  of  any  final  decree  or  judgment.  St.  Louis 
and  Sandoval  Coal  and  Mining  Co.  v.  Edwards  et  al.  472. 

Appeal  prom  trial  court  to  Supreme  Court. 

3.  Generally — in  what  cases.  Since  the  amendatory  act  of  1879, 
amending  section  88  of  the  Practice  act,  all  cases  involving  a  franchise, 
freehold  or  the  validity  of  a  statute,  without  regard  to  whether  they  are 
cases  in  chancery  or  at  law,  are  required  to  be  brought  directly  from  the 
trial  court  to  this  court,  and  not  to  the  Appellate  Court.  Chicago  Theo- 
logical Seminary  v.  Gage,  175. 

Whether  a  franchise  is  involved. 

4.  In  suit  to  wind  up  affairs  of  a  corporation,  and  to  dissolve  the 
same.  Where  a  bill  is  filed  against  an  insolvent  corporation  by  certain 
of  its  stockholders  and  creditors,  making  the  other  stockholders  parties, 
praying  that  the  affairs  of  the  corporation  be  wound  up  and  the  corpora- 
tion itself  dissolved,  and  its  effects  placed  in  the  hands  of  a  receiver, 
and  a  decree  is  granted  to  the  same  extent,  a  franchise  is  involved  in 
the  litigation,  and  a  writ  of  error  must  be  sued  out,  if  at  all,  by  the  corpo- 
ration from  this  court,  and  the  fact  that  some  of  the  defendants  have 
perfected  an  appeal  to  the  Appellate  Court,  will  not  deprive  this  court  of 
jurisdiction  of  a  writ  of  error  brought  by  the  corporation.  St.  Louis 
and  Sandoval  Coal  and  Mining  Co.  v.  Edwards  et  al.  472. 

Whether  a  freehold  involved. 

5.  Removing  cloud.  A  freehold  is  involved  in  all  cases  where  real 
estate  is  claimed  under  a  deed  regular  on  its  face,  and  purporting  to  con- 
vey title,  which  is  sought  to  be  set  aside  by  an  adverse  claimant  as  a 
cloud  upon  the  title  of  the  latter,  and  in  such  cases  an  appeal  lies  directly 
to  this  court  from  the  trial  court.  Chicago  Theological  Seminary  v. 
Gage,  175. 

6.  A  proceeding  to  establish  and  enforce  a  mechanic's  lien  against 
land,  does  not  involve  a  question  of  freehold  any  more  than  a  bill  to 
foreclose  a  mortgage,  and  hence  this  court  has  no  jurisdiction  to  review 
a  decree  giving  the  lien,  in  the  first  instance,  by  writ  of  error  to  the 
trial  court,  brought  by  one  claiming  an  interest  in  the  land.  Clement 
v.  Reitz  et  al.  315. 

7.  On  bill  to  redeem  land  from  tax  sale.  A  bill  in  chancery  to  set 
aside  a  tax  deed  upon  the  ground  it  is  without  a  seal,  and  so  inoperative 
as  an  instrument  of  conveyance,  is,  in  effect,  simply  a  bill  to  redeem. 
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A  title  invalid  upon  its  face  does  not  amount  to  a  cloud.  And  while  a 
redemption  in  such  case  may  ultimately  affect  a  freehold,  the  question 
of  the  right  to  redeem  does  not  involve  a  freehold.  So  the  case  can  not 
be  brought  from  the  trial  court  directly  to  this  court  for  review,  there 
existing  none  of  the  other  conditions  to  give  jurisdiction.  Gage  v. 
Starkweather,  559. 

Validity  of  a  statute — whether  involved. 

8.  In  what  manner  it  must  appear.  This  court  has  no  jurisdiction 
of  an  appeal  directly  from  the  judgment  of  the  circuit  court,  when  the 
sole  question  presented  is,  whether  the  court  erred  in  holding  that  a 
garnishee  was  not  protected  by  a  judgment  of  a  justice  of  the  peace  dis- 
regarding the  amount  of  the  statutory  exemption  in  case  of  wages  due 
from  an  employer,  the  appeal  presenting  no  question  of  the  validity  of 
a  statute  or  construction  of  the  constitution.  St.  Louis  Transfer  Co.  v. 
Canty,  423. 

9.  It  is  not  sufficient  to  give  this  court  jurisdiction  of  an  appeal 
directly  from  the  trial  court,  that  counsel  should  claim  in  his  brief  that 
the  claim  was  made  below  that  a  statute  was  not  constitutionally  enacted, 
and  the  record  shows  that  by  stipulation  of  the  parties  the  journal  of  the 
House  of  Kepresentatives  of  the  session  in  which  the  law  was  enacted 
was  agreed  to  be  considered  as  a  part  of  the  record,  when  no  point  is 
made  here  as  to  the  validity  of  the  statute.     Ibid.  423. 

10.  It  is  not  enough  for  counsel  merely  to  say  the  validity  of  the 
statute  is  involved,  to  give  this  court  jurisdiction  of  an  appeal  direct 
from  the  trial  court.  The  record  must  show  that  the  validity  of  the 
statute  is  in  good  faith,  and  not  simply  pretendedly  involved,  to  give 
jurisdiction  on   that  ground.      Ibid.  423. 

Appeals  from  Appellate  Court. 

11.  In  general.  By  section  90  of  the  Practice  act,  and  section  8  of 
the  Appellate  Court  act,  the  legislature  intended  that  the  right  to  an 
appeal  from,  or  writ  of  error  to,  the  Appellate  Court  to  recover  money 
or  property  in  a  civil  action  shovdd  be  limited  by  the  amount  in  contro- 
versy, as  shown  by  the  record,  or  by  the  amount  of  the  recovery  in  the 
court  below  in  cases  sounding  in  damages,  that  sum  being  $1000. 
Umlauf  v.  Umlauf,  651. 

12.  Meaning  of  the  term  "actions  ex  contractu."  The  expression 
"actions  ex  contractu,"  in  section  8  of  the  Appellate  Court  act,  has  refer- 
ence to  the  nature  of  th,e  cause  of  action,  rather  than  to  the  form  of  the 
proceeding  to  enforce  it.  By  it  is  meant  all  causes  of  action  arising  ex 
contractu,  as  contradistinguished  from  those  arising  ex  delicto,  without 
regard  to  whether  the  proceeding  is  at  law  or  in  equity.     Ibid.  651. 

13.  Meaning  of  word  "contract.'"  The  word  "contract"  in  law  em- 
braces not  only  the  agreements  of  parties  actually  to  do,  or  refrain  from 
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doing,  some  lawful  thing,  but  also  many  other  legal  obligations  which  the 
law  creates  or  implies  from  certain  relations  of  the  parties  to  each  other, 
such  as  the  duty  of  a  husband  to  support  his  wife  or  a  parent  his  child. 
Umlauf  v.  Umlauf,  651. 

14.  Penal  actions  are  not  treated  as  ex  contractu.  The  8th  sec- 
tion of  the  Appellate  Court  act  expressly  excludes  "actions  involving  a 
penalty"  from  the  category  of  actions  ex  contractu,  and  hence,  for  the 
purpose  of  determining  the  right  of  appeal,  every  civil  proceeding  for 
the  recovery  of  a  penalty,  whatever  may  be  its  form,  must  be  treated  as 
an  action  ex  delicto.     Ibid.  651. 

15.  When  appeal  lies  in  actions  ex  contractu.  In  actions  ex  con- 
tractu an  appeal  or  writ  of  error  lies,  first,  in  cases  where  the  amount 
in  controversy,  as  shown  by  the  record,  is  as  much  as  $1000,  exclusive 
of  costs;  and  second,  in  cases  sounding  in  damages,— that  is,  where  the 
damages  are  not  susceptible  of  direct  proof, — where  the  judgment  of 
the  court  below  is  as  much  as  $1000,  exclusive  of  costs.     Ibid.  651. 

16.  When  it  lies  in  ations  ex  delicto.  In  actions  ex  delicto  an 
appeal  or  writ  of  error  lies,  first,  where  the  sum  or  value  in  contro- 
versy exceeds  $1000,  exclusive  of  costs;  second,  in  cases  sounding  in 
damages  where  the  amount  of  the  recovery  in  the  court  below  is  as 
much  as  $1000,  exclusive  of  costs.     Ibid.  651. 

On  bill  for  separate  maintenance. 

17.  Whether  an  appeal  will  lie  from  the  Appellate  Court — as  to 
amount  in  controversy.  A  right  of  a  married  woman  to  a  separate 
maintenance,  if  it  exists  at  all,  grows  out  of  the  marital  relations  of  the 
parties,  and  falls  within  that  numerous  class  of  legal  obligations  which 
are  known  as  contracts  created  by  the  law,  in  contradistinction  to  those 
created  by  the  parties  themselves.  In  such  a  case  the  record  must 
affirmatively  show  that  the  amount  in  controversy  is  as  much,  at  least,  as 
$1000,  exclusive  of  costs,  to  give  an  appeal  from  the  Appellate  to  the 
Supreme  Court.     Ibid.  651. 

Beviewing-  controverted  questions  of  fact. 

18.  On  appeals  from  the  Appellate  Court.  On  affirmance  of  a  judg- 
ment in  assumpsit  by  the  Appellate  Court,  it  will  be  taken  that  such 
court  found  the  facts  the  same  as  the  jury,  and  this  court  is  precluded 
from  inquiring  into  the  correctness  of  such  finding.  Bennett  v.  Con- 
nelly, 50. 

19.  This  court  can  only  look  to  the  facts,  as  found  by  the  Appellate 
Court,  to  determine  whether  the  law  was  correctly  applied  to  the  facts. 
Ibid.  50. 

20.  On  affirmance  of  a  judgment  or  decree  by  the  Appellate  Court,  in 
the  absence  of  anything  in  the  record  showing  what  was  the  finding  of 
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fact,  it  will  be  taken  to  have  been  in  the  way  most  favorable  for  the 
support  of  the  decision  made,  and  this  court  will  not  review  the  facts. 
Galena  and  Southern  Wisconsin  Railroad  Co.  v.  Stahl,  67. 

21.  Where  the  facts  are  found  by  the  Appellate  Court,  in  a  suit  upon 
a  guaranty  of  a  note,  this  court  is  precluded  from  their  consideration 
further  than  to  determine  whether  the  law  has  been  properly  applied  to 
them.     Ives  v.  McHard,  97. 

Appeal  feom  a  peobate  coukt. 

22.  A  writ  of  error  will  not  lie  from  this  court  to  a  probate  court  in 
cases  where  an  appeal  from  the  judgment  is  allowed  to  the  circuit  court. 
Ennis  v.  Ennis  et  al.  95. 

23.  An  appeal  being  given  from  the  final  orders,  judgments,  etc.,  of 
the  probate  court  to  the  circuit  court,  except  in  proceedings  of  adminis- 
trators to  sell  land  to  pay  debts,  this  court  will  not  entertain  a  writ  of 
error  to  the  probate  court  to  review  an  order  dividing  a  widow's  award 
between  herself  and  her  minor  children.     Ibid.  95. 

Appeal  from  highway  commissioners. 

24.  To  three  supervisors— how  far  and  for  what  length  of  time  the 
action  of  the  latter  is  conclusive.     See  HIGHWAYS,  6,  7. 

APPLICATION  OF  PAYMENTS.     See  PAYMENT,  3  to  8. 

APPUETENANCE. 

What  will  pass  an  appurtenance.     See  DESCEIPTION,  6. 

ASSIGNMENT. 

Equitable  defences. 

1.  As  against  a  holder  of  negotiable  paper  secured  by  mortgage — 
former  decisions.  It  was  held  in  Olds  v.  Cummings,  31  111.  188,  that 
the  holder  of  commercial  paper,  seeking  to  enforce  in  equity  a  mortgage 
security  therefor,  was  subject  to  any  defence  which  would  have  been 
good  against  the  mortgage  in  the  hands  of  the  mortgagee  himself, 
although  such  holder  may  have  purchased  the  paper  in  good  faith,  and 
before  its  maturity.  Peoria  and  Springfield  Railroad  Co.  v.  Thomp- 
son, 187. 

2.  But  this  doctrine  has  no  application  to  deeds  of  trust  given  to 
secure  railroad  coupon  bonds  intended  to  be  thrown  upon  the  market 
and  circulated  as  commercial  paper,  and  to  be  used  as  securities  for 
permanent  investments.     Ibid.  187. 

3.  So  where  such  railroad  bonds,  secured  by  deed  of  trust  for  the 
benefit  of  the  holders  thereof,  had  been  issued,  and  delivered  to  con- 
tractors engaged  in  the  construction  of  the  road,  and  by  them  disposed 
of  in  the  market  to  innocent  purchasers,  on  bill  by  the  trustee  to  fore- 
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close  the  deed  of  trust  for  the  benefit  of  the  bondholders,  it  was  held, 
the  unsettled  equities  and  matters  of  account  between  the  company 
and  the  contractors  could  not  be  interposed  in  defence  against  the  bill. 
Peoria  and  Springfield  Railroad  Co.  v.  Thompson,  187. 

4.  A  part  of  the  reasoning  of  the  court  in  Chicago,  Danville  and 
Vincennes  Ry.  Co.  v.  Loewenthal,  93  111.  433,  is  not  to  be  reconciled 
with  the  rule  here  announced.  But  what  appears  in  the  opinion  relating 
to  the  question  here  mentioned  was  said  in  arguendo,  and  after  the  case 
had  been  decided  upon  another  distinct  ground,  and  without  any  argu- 
ment of  the  question  except  upon  one  side.  Under  these  circumstances, 
it  is  considered  that  what  was  there  said  ought  not  to  be,  and  is  not, 
regarded  as  conclusive  of  the  question,  and  the  court  is  satisfied  the  view 
now  presented  is  the  correct  one.     Ibid.  187. 

5.  The  rule  that  the  assignee  of  a  mortgage  takes  it  subject  to  the 
same  equities  that  have  attached  to  it  in  the  hands  of  his  assignor,  does 
not  apply  to  one  pledging  a  note  secured  by  mortgage  not  payable  to  him, 
but  held  by  him  under  a  blank  indorsement  of  the  payee,  as  to  which 
paper  he  is  not  a  party.  Equities  against  such  pledgor  will  not  affect 
the  pledgee  or  holder  of  such  note.     Miller  et  al.  v.  Lamed  et  al.  562. 

6.  The  rule  that  a  mortgagor  having  the  oldest  equity  may  make 
the  same  defence  against  an  equitable  assignee  as  he  could  against  the 
assignor,  has  no  application  to  an  assignee  or  holder  of  accommodation 
paper  secured  by  mortgage.  The  maker  of  such  paper  can  not  make 
any  defence  against  one  who  has  taken  it  in  good  faith  in  the  usual  course 
of  business.     Ibid.  562. 

Whetheb  mortgage  should  accompany  paper  secured. 

7.  Where  accommodation  paper  which  is  secured  by  mortgage  has 
been  indorsed  and  placed  in  a  bank  as  collateral  security  for  a  loan,  it 
is  not  essential  to  the  protection  of  the  rights  of  the  bank  in  respect  to 
the  security  afforded  by  the  mortgage,  that  the  mortgage  itself  should 
have  passed  to  the  hands  of  the  bank  concurrently  with  the  notes  secured 
by  it.  The  assignment  of  the  notes  carried  with  them  an  equitable 
assignment  of  the  mortgage,  and  it  did  not  matter  that  the  assignee  did 
not  at  the  same  time  obtain  possession  of  the  mortgage.  That  he  could 
obtain  at  any  time  when  needed.     Ibid.  562. 

Assignee  of  contract  of  purchase. 

8.  Takes  subject  to  its  infirmities.  The  assignee  of  a  contract  for 
the  purchase  of  land  takes  it  subject  to  its  infirmities,  and  acquires  no 
greater  rights  than  the  assignor  had,  and  if  the  assignor  has  rescinded 
the  contract  so  as  to  prevent  him  from  demanding  a  specific  perform- 
ance, the  assignee  will  also  be  precluded  from  enforcing  its  performance. 
Parmly  v.  Buckley  et  al.  115. 

Policy  of  insurance. 

9.  Assignable  only  in  equity.     See  PARTIES,  3,  4. 
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What  property  passes  theeeby. 

1.  A  voluntary  assignment,  made  by  a  failing  debtor  for  the  benefit 
of  his  creditors,  if  valid,  passes  all  the  property,  real  and  personal,  which 
the  debtor  at  the  time  owned.     Freydendall  et  al.  v.  Baldwin  et  al.  325. 

JURISDICTION  IN  COUNTY  COURT. 

2.  Creditor's  bill — whether  it  will  be  entertained  in  chancery.  In 
case  of  such  assignment,  the  county  court,  by  the  statute,  is  invested 
with  complete  and  full  jurisdiction  over  the  trust  fund  and  the  assignee, 
until  the  property  is  disposed  of  and  the  proceeds  distributed  to  those 
entitled  to  share  therein,  and  a  court  of  equity,  on  creditor's  bill,  where 
the  assignment  is  not  questioned  or  impeached,  will  not  assume  jurisdic- 
tion to  manage  and  direct  the  application  of  such  fund  by  the  assignee, 
unless  under  special  circumstances,  but  will  leave  that  to  the  county  court. 
Ibid.  325. 

3.  Where  a  debtor  has  made  a  valid  general  assignment,  under  the 
statute,  of  all  his  property  and  effects,  for  the  benefit  of  creditors,  a 
creditor  having  a  judgment  can  not  maintain  a  bill  in  equity  to  have 
prior  judgments  against  his  debtor  set  aside  on  the  ground  they  are 
void  or  fraudulent.  His  remedy  in  such  a  case  is  before  the  county 
court,  which  has  the  power  to  determine  what  creditors  are  entitled  to 
share  in  the  proceeds  of  the  debtor's  effects,  and  the  priority  of  the  equi- 
table liens  of  the  several  creditors.     Ibid.  325. 

4.  Whether  judgments  confessed  by  the  insolvent  debtor  are  void  for 
any  reason,  or  whether  executions  issued  on  such  judgments  were  satis- 
fied by  a  technical  levy  on  personal  property  and  its  release,  or  whether 
such  judgment  creditors  are  entitled  to  priority  over  the  other  creditors 
by  reason  of  their  execution  liens  at  the  time  of  the  assignment,  are 
questions  within  the  jurisdiction  of  the  county  court,  to  be  decided  by 
it  in  its  supervision  and  direction  of  the  settlement  and  distribution  of 
the  trust  funds  in  the  hands  of  the  assignee.     Ibid.  325. 

5.  The  whole  management  of  the  estates  of  insolvent  debtors,  under 
voluntary  assignments,  is  by  law  committed  to  the  jurisdiction  of  county 
courts.  How  the  funds  in  the  hands  of  the  assignee  are  to  be  paid 
over  and  distributed,  are  matters  for  the  determination  of  the  county 
court  where  the  proceedings  are  pending,  and  its  judgments  and  orders 
in  that  respect  can  only  be  reviewed  on  appeal  or  error.     Ibid.  325. 

ATTACHMENTS. 
Equitable  interest  in  land. 

1.  Subject  thereto.  Under  the  act  of  1869,  amendatory  of  the  chapter 
of  the  Eevised  Statutes  of  1845,  entitled  "Attachments,"  equitable  inter- 
ests in  lands  were  made  subject  to  attachment  to  the  same  extent  as  legal 
titles.     Laclede  Bank  v.  Keeler,  425. 


INDEX.  685 


ATTACHMENTS.     Continued. 
Interpleader. 

2.  Of  the  issues  to  be  tried.  This  amendment  was  intended  to  obvi- 
ate the  prior  rulings  of  this  court  that  equitable  interests  were  not 
liable  to  attachment,  but  not  to  change  the  law  as  it  then  stood  relat- 
ing to  the  trial  of  issues  made  on  interpleader  by  third  parties  claiming 
the  property.     Laclede  Bank  v.  Keeler,  425. 

3.  Where  a  third  party  interpleads  in  an  action  by  attachment,  claim- 
ing the  land  attached,  and  an  issue  is  formed  as  to  whether  the  debtor 
has  an  equitable  interest  subject  to  the  writ,  that  issue  should  be  sub- 
mitted to  a  jury,  and  it  is  error  for  the  court  to  refuse  to  submit  it,  or  to 
exclude  evidence  tending  to  show  such  equitable  interest  in  the  debtor. 
Ibid.  425. 

4.  A  third  person  filed  an  interpleader  in  an  action  by  attachment, 
claiming  to  be  the  owner  of  the  land  attached.  The  attaching  creditor 
replied  that  although  the  deed  under  which  the  claim  was  made  was 
absolute  in  form,  it  was  but  a  mortgage  to  secure  the  payment  of  $7756, 
and  the  land  was  worth  $15,000,  to  which  the  claimant  rejoined,  deny- 
ing that  the  deed  was  a  mortgage.  On  the  trial  the  claimant  under  the 
deed  proved  the  execution  of  a  deed  from  the  grantee  of  the  attachment 
debtor,  when  the  plaintiff  offered  to  prove  that  the  deed  from  the  debtor 
was  in  fact  only  a  mortgage,  made  to  seeure  $7756,  and  the  value  of 
the  land,  and  also  that  claimant,  when  he  received  his  deed  from  the 
grantee  of  the  debtor,  knew  his  grantor  only  held  the  title  as  a  security 
for  the  debt  named,  and  also  knew  of  the  levy  of  the  writ  when  he  took 
such  deed,  all  of  which  evidence  the  court  refused  to  admit:  Held, 
that  the  court  erred  in  rejecting  the  proposed  evidence.     Ibid.  425. 

ATTORNEY  AT  LAW. 
Recovery  for  services  and  advances. 

1.  An  attorney  at  law  who  performs  legal  services  for  another  with 
his  consent,  and  advances  and  pays  money  for  his  client  while  acting  as 
his  solicitor,  in  matters  connected  with  his  employment,  is  entitled  to 
recover  the  reasonable  value  of  such  service,  and  the  amount  of  the 
money  so  advanced.     Bennett  v.  Connelly,  50. 

BANKRUPTCY. 

Parties — assignee  in  bankruptcy. 

1.  Substitution  as  plaintiff.     See  PARTIES,  5. 
Limitations. 

2.  As  to  suits  by  assignee  in  bankruptcy.     See  LIMITATIONS,  3. 

BASTARDY. 
Contract  in  respect  to  child. 

1.  As  a  bar  to  a  prosecution  for  bastardy.  In  the  absence  of  any 
settlement  or  release  in  respect  of  a  matter  of  bastardy,  a  contract  on 
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the  part  of  the  putative  father,  with  the  mother,  in  anticipation  of  the 
birth  of  the  child,  that  the  father  would  adopt  the  child  and  make  it  his 
heir,  would  be  no  bar  to  a  bastardy  prosecution,  or  to  an  action  for  dam- 
ages, in  respect  thereto.     Wallace  v.  Rappleye  et  al.  229. 

BILLS  OF  EXCEPTIONS.     See  EXCEPTIONS  AND  BILLS  OF  EX- 
CEPTIONS. 

BONDS. 
Guardian's  bond.     See  GUARDIAN  AND  WARD,  2,  3. 
Supersedeas  bond.     See  that  title,  1. 

BURDEN  OF  PROOF.     See  EVIDENCE,  23. 

BURNT  RECORDS  ACT. 
Limitation. 

As  to  writ  of  error.     See  LIMITATIONS,  11. 

CARRIERS. 
In  case  of  -continuous  shipment  over  several  lines. 

1.  Liability  of  carrier  beyond  its  own  line  of  conveyance.  "While 
it  is  true  that  a  railroad  carrier  may  by  contract  restrict  its  liability  to  its 
own  line,  there  is  no  doubt  that  it  may  also  extend  its  liability  beyond  its 
own  line.     St.  Louis  and  Iron  Mountain  Railroad  Co.  v.  Lamed,  293. 

2.  So,  where  a  railroad  company  in  its  own  wrong  shipped  a  lot  of 
cotton  from  its  depot  in  Arkansas,  to  Waterville,  in  the  State  of  Maine, 
beyond  the  terminus  of  its  road,  and  on  the  application  of  the  agent 
purchasing  the  cotton,  gave  him  a  bill  of  lading  containing  a  printed 
stipulation  restricting  its  liability  to  its  own  line  of  road,  naming  the 
number  of  bales,  and  containing  this  entry,  written  in  a  blank:  "To  be 
forwarded  from  Waterville,  Maine,  (where  the  cotton  is  now  lying)  at 
consignee's  expense.  All  charges  for  transportation  to  that  point,  and 
necessary  charges,  to  be  paid  by  him," — and  the  oral  evidence  showed  it 
was  to  be  transported  to  Putnam,  Connecticut,  it  was  held,  that  the  com- 
pany was  liable  to  the  assignee  of  the  bill  of  lading,  the  consignee,  for 
the  value  of  the  cotton,  on  account  of  its  non- delivery  at  Putnam.  Ibid. 
293. 

3.  Which  of  two  carriers  liable.  An  agent  for  eastern  parties  bought 
cotton  in  Arkansas,  which  he  left  at  the  defendant's  railroad  depot, 
taking  receipts  for  the  same,  but  gave  no  orders  for  its  shipment,  and 
the  railroad  company,  without  any  authority  from  such  agent,  shipped 
the  same  to  Waterville,  Maine,  where  another  company— the  Maine  Cen- 
tral Railroad  Company — delivered  the  same  to  a  person  who  was  not  in 
fact  entitled  to  it.     On  learning  the  facts  the  defendant  railroad  gave  a 
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bill  of  lading,  agreeing  to  transport  the  cotton  to  the  person  who  was 
entitled  to  it,  in  Connecticut,  at  the  consignee's  cost  and  expense,  which 
was  not  done,  the  person  receiving  the  cotton  refusing  to  give  it  up, 
claiming  it  was  bought  for  him.  The  agent  drew  a  draft  on  his  prin- 
cipal, to  which  he  attached  the  bill  of  lading,  properly  assigned,  which 
was  paid  by  the  principal,  and  the  latter  brought  suit  against  the 
defendant  railroad  for  the  value  of  the  cotton,  and  recovered.  It  was 
contended  that  the  consignee  should  have  sued  the  Maine  Central  rail- 
road, and  not  the  defendant:  Held,  that  while  he  might  have  waived 
the  defendant's  contract,  and  have  sued  the  other  company  for  a  conver- 
sion, or  the  person  receiving  the  cotton,  he  was  under  no  obligation  to  do 
so,  and  that  the  recovery  against  the  defendant  was  warranted.  St.  Louis 
and  Iron  Mountain  Railroad  Co.  v.  Lamed,  293. 

Assignment  of  bill  of  ladings — adverse  possession. 

4.  Estoppel  to  assert  facts  that  would  defeat  transfer  of  property  by 
an  assignment  of  a  bill  of  lading.  While  it  may  be  that  property  in  the 
adverse  possession  of  another  is  not  transferable  so  as  to  pass  the  title, 
yet  where  a  railroad  company  gives  a  bill  of  lading  reciting  that  the 
property  is  then  lying  in  a  depot  at  a  certain  place,  and  agrees  to  forward 
the  same  to  the  consignee,  and  others  advance  money  on  the  faith  of 
such  bill  of  lading,  which  is  assigned  by  the  shipper,  the  railroad  com- 
pany will  be  estopped,  as  against  such  persons,  from  showing  that  at  the 
time  of  giving  such  bill  of  lading,  and  its  endorsement,  the  goods  were 
in  the  adverse  possession  of  another  person,  so  as  to  defeat  an  action 
brought  by  the  consignee  so  advancing  money  on  the  bill  of  lading. 
Ibid.  293. 

Carriers  of  passengers. 

5.  Duty  to  protect  passengers — liability  for  acts  of  servant.  See 
MASTER  AND  SERVANT,  4,  5,  6. 

Lien  of  carrier  for  demurrage. 

6.  All  liens  are  created  by  law  or  by  contract  of  the  parties,  and  when 
the  law  gives  none,  neither  party  can  create  one  without  the  consent  or 
agreement  of  the  other.  Hence  the  consignee  of  goods  shipped  by  rail- 
road is  not  bound  by  rules  and  regulations  of  the  railway  company  pro- 
viding for  a  lien  for  demurrage,  though  published,  without  his  or  the 
consignor's  assent  thereto  when  the  contract  for  shipping  the  goods  was 
made.  Even  a  knowledge  of  such  rules,  without  assent  thereto,  will  not 
affect  the  shipper  or  consignee.  Chicago  and  Northwestern  Railway 
Co.  v.  Jenkins,  588. 

7.  Presumption  as  to  assent.  The  law  will  never  indulge  in  the  pre- 
sumption of  assent  to  rules  of  a  railway  company  for  a  lien  for  damages 
caused  by  delay  in  receiving  the  goods  shipped,  from  the  publication  of 
the  same.     Ibid.  588. 
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8.  Allowable  only  on  maritime  contracts.  The  right  to  demurrage 
does  not  attach  to  carriers  by  railroads.  If  it  exists  at  all  as  a  legal 
right,  it  is  confined  to  the  maritime  law,  and  only  exists  as  to  carriers 
by  sea-going  vessels,  and  even  then  it  is  believed  to  exist  alone  by  con- 
tract.    Chicago  and  Northwestern  Railway  Co.  v.  Jenkins,  588. 

CHANCERY. 
Of  the  bill. 

1.  Construction  of  a  bill  as  to  the  character  of  relief  sought.  The 
deed  in  which  the  misdescription  occurred,  purported  to  convey  five  acres 
off  the  east  side  of  a  certain  quarter  section,  when  the  intention  was  to 
convey  that  number  of  acres  off  the  east  side  of  a  forty  acres  of  that  quar- 
ter section.  The  bill  prayed  that  the  deed  be  corrected  according  to  the 
facts,  and  that  so  far  as  it  applied  to  the  forty-acre  tract  not  intended 
to  be  affected,  the  deed  be  for  naught  held,  or  that  the  error  or  mis- 
take be  corrected  as  the  court  might  deem  best,  and  for  other  and  further 
relief.  It  was  held  this  prayer  in  the  bill  could  not  be  construed  as  em- 
bracing the  setting  aside  of  the  deed  altogether,  on  the  basis  of  the 
defendant's  answer,  and  thus  to  obviate  the  necessity  of  a  cross-bill. 
The  prayer  was  for  the  correction  of  the  deed  by  a  further  conveyance, 
in  conformity  with  the  facts  charged  in  the  bill.  White  et  al.  v.  White 
et  al.  438. 

Jurisdiction — remedy  at  law. 

2.  The  general  rule,  subject  to  a  few  exceptions,  is,  that  a  court  of 
chancery  is  prohibited  from  entertaining  jurisdiction  in  all  cases  when 
the  plaintiff  has  a  complete  and  adequate  remedy  at  law.  When  the 
court  of  law  has  jurisdiction,  the  complainant  must  show  that  his  case 
falls  within  the  exception,  to  entitle  him  to  relief  in  equity.  Douglass 
v.  Martin  et  al.  25. 

Jurisdiction — under  the  head  of  trusts. 

3.  And  whether  a  trust  exists.     See  TRUSTS,  1,  2. 
Bill  for  an  account — employer  and  employee. 

4.  To  ascertain  net  profits  to  determine  compensation  for  services. 
Where  an  employe'  of  a  firm  is  to  receive  a  certain  sum  per  year,  and 
one-half  of  the  net  profits  of  a  certain  branch  of  the  business,  as  com- 
pensation for  his  services,  a  court  of  chancery  will  have  jurisdiction  of  a 
bill  by  such  employe  for  an  account  of  the  partnership,  for  the  purpose 
of  ascertaining  the  profits  of  such  business,  although  the  complainant  is 
not  a  partner.     Channon  et  al.  v.  Stewart,  541. 

Creditor's  bill. 

5.  To  set  aside  fraudulent  conveyance.  A  creditor  having  no  lien 
must  reduce  his  claim  to  a  judgment  before  he  can  maintain  a  bill  in 
equity  to  subject  property  fraudulently  conveyed  to  its  payment.     If  the 
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claim  is  against  an  insolvent  estate,  he  must  first  have  it  allowed  against 
the  estate  before  he  can  avoid  a  fraudulent  conveyance, — in  other  words, 
he  must  exhaust  his  legal  remedies.     Scripps  et  al.  v.  King  et  al.  469. 

6.  Where  there  has  been  a  fraudulent  conveyance  to  hinder  and 
delay  creditors,  and  a  claim  against  the  grantor  has  been  reduced  to  a 
judgment,  so  as  to  become  an  equitable  lien  on  the  property,  a  court  of 
chancery  may  afford  relief  under  section  49  of  the  Chancery  act.  Ibid. 
469. 

7.  As  against  one  holding  under  a  deed  which  is  a  mortgage.  Where 
one  having  notice  that  an  absolute  deed  is  only  a  mortgage  to  secure  a 
debt,  procures  a  deed  from  the  mortgagee,  he  will  occupy  the  position  of 
assignee  of  the  mortgage,  and  his  title  will  not  be  subjected,  on  credit- 
or's bill,  to  the  payment  of  a  judgment  against  the  mortgagor,  when  no 
redemption  from  the  mortgage  is  sought.  The  creditor  will  be  required 
to  pay  him  the  mortgage  debt  before  divesting  him  of  his  title.  De  Clerq 
et  al.  v.  Jackson  et  al.  658. 

8.  In  case  of  an  assignment  for  the  benefit  of  creditors — chancery 
will  not  entertain  a  creditor's  bill — jurisdiction  of  county  court  exclu- 
sive. Freydendall  et  al.  v.  Baldwin  et  al.  325.  See  ASSIGNMENT 
FOR  THE  BENEFIT  OF  CREDITORS,  2  to  5. 

Removing  cloud  upon  title. 

9.  Requisites  of  the  bill.  Since  the  act  of  1869,  a  bill  to  quiet  title 
or  remove  a  cloud  from  the  title  to  land  which  fails  to  show  that  the 
complainant  is  in  possession,  or  that  the  premises  are  unoccupied  and 
unimproved,  is  bad  on  demurrer,  as  not  showing  a  case  of  equitable 
jurisdiction.     Gage  v.  Griffin,  41. 

10.  Waiver  of  objection  to  jurisdiction.  Where  a  defendant  demurs 
to  a  bill  to  set  aside  a  tax  deed  as  a  cloud  upon  title,  on  the  ground  it 
presents  no  case  for  the  interposition  of  a  court  of  equity,  but  declines 
to  answer,  even  upon  being  ruled  to  answer,  he  will  not  be  held  as  hav- 
ing waived  his  objection  that  there  was  a  want  of  jurisdiction,  on  the 
ground  of  there  being  an  adequate  remedy  at  law.     Ibid.  41. 

11.  Reimbursing  purchaser  at  tax  sale — effect  of  illegality  of  tax. 
Upon  bill  in  chancery  to  remove  a  cloud  upon  the  title  to  land,  the 
alleged  cloud  consisting  of  a  tax  deed,  the  defendant  claiming  under  the 
tax  deed,  and  who  was  the  purchaser  at  the  sale  of  the  land  for  taxes, 
insisted,  if  his  title  should  be  set  aside  he  ought  at  least  to  be  reimbursed 
the  amount  he  had  paid  at  the  tax  sale.  The  taxes  for  the  non-payment 
of  which  the  land  was  sold  had  been  assessed  upon  personal  property  in 
a  district  in  which  the  property  was  not  liable  to  the  assessment,  so  there 
was  no  obligation  on  the  part  of  the  owner  of  the  land  to  pay  them. 
Hence  the  entire  proceedings  concerning  the  levy  of  the  tax  and  the  sale 
of  the  land  therefor  were  void,  and  the  purchaser  at  the  tax  sale  was  not 
entitled  to  be  reimbursed  the  amount  he  paid  at  that  sale,  as  a  condition 
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to  the  granting  of  the  relief  sought  by  the  bill.     Purchasers  at  tax  sales 
are  bound  to  know  at  their  peril  that  the  supposed  delinquent  is  in  truth 
and  in  fact  a  delinquent, — that  he  has  been  lawfully  assessed,  and  has 
failed  to  make  payment.     Wilmerton  v.  Phillips,  78. 
Geound  of  jurisdiction. 

12.  As  distinguished  from  bill  to  remove  a  cloud  upon  title.  To 
give  a  court  of  equity  jurisdiction  of  a  bill  solely  to  quiet  title,  or 
remove  a  cloud  £rom  the  title,  the  complainant  must  allege  and  prove 
possession  of  the  premises,  or  that  they  are  unimproved  and  unoccu- 
pied.    Gage  v.  Parker,  528. 

13.  But  where  a  bill  was  originally  tiled  by  the  owner  of  land  for 
the  purpose  of  enjoining  the  execution  and  delivery  of  a  deed  therefor 
upon  an  alleged  void  special  assessment,  it  is  not  to  be  regarded  as  a  bill 
to  quiet  title  or  remove  a  cloud,  and  does  not  fall  within  the  rule  stated 
as  governing  that  class  of  bills.  Nor  will  the  character  of  the  jurisdic- 
tion in  that  regard  be  considered  as  modified  by  the  filing  of  a  supple- 
mental bill,  setting  up  that  the  complainant  had  redeemed  from  the  sale 
under  the  alleged  void  assessment,  and  that  after  such  redemption  the 
purchaser  had  taken  out  a  deed,  and  praying  that  such  deed  be  set  aside 
and  canceled.     Ibid.  528. 

Settlement  of  estates. 

14.  Whether  a  court  of  chancery  will  assume  the  settlement  of  an 
estate.  A  court  of  chancery,  on  a  bill  to  construe  a  will  and  make  a 
partition  of  the  estate  devised  among  the  several  devisees,  will  not,  after 
settling  the  rights  of  the  parties,  take  the  entire  settlement  of  the  estate 
from  the  probate  court,  when  no  sufficient  reason  therefor  is  shown. 
There  may  be  cases  when  the  court  would  be  justified  in  so  doing. 
Cowdrey  v.  Hitchcock  et  al.  262. 

Specific  peefoemance. 

15.  Degree  of  proof  of  verbal  contract.  A  specific  performance  of 
a  verbal  contract  respecting  real  estate  will  not  be  decreed,  except  upon 
clear  and  conclusive  proof  of  its  existence  and  terms.  The  proof  must 
be  clear  and  explicit,  leaving  no  room  for  reasonable  doubt,  and  the  con- 
tract must  be  certain,  equal  and  fair.     Wallace  v.  Rappleye  et  al.  229. 

16.  As  to  the  nature  of  the  contract  and  the  consideration.  To 
make  a  contract  the  basis  of  a  decree  for  specific  performance,  it  must  be 
certain,  fair  and  just  in  all  its  parts,  and  be  founded  upon  a  valuable, 
as  distinguished  from  a  merely  good  or  moral,  consideration.     Ibid.  229. 

17.  Unfairness,  to  defeat  specific  performance.  A  contract  of  a 
putative  father  with  his  participant  in  adulterous  intercourse,  by  which 

.  to  deprive  the  injured  wife  and  her  lawful  children  of  their  rights  of 
inheritance,  and  bestow  them  in  whole  or  in  part  upon  the  spurious  off- 
spring of  their  adulterous  intercourse,  will  not  be  specifically  enforced  by 
a  court  of  equity,  to  the  prejudice  of  the  father's  lawful  heirs.    Ibid.  229. 
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18.  Matter  of  discretion  —  uncertainty  —  change  of  circumstances. 
The  specific  performance  of  a  contract,  even  when  satisfactorily  proven, 
is  not  a  matter  of  right  in  the  party,  but  a  matter  of  sound  discretion 
in  the  court,  which  grants  or  withholds  relief  according  to  the  circum- 
stances of  each  particular  case.  The  uncertainty  of  a  contract  to  make 
one  an  heir,  as  to  the  amount  of  the  party's  property  to  be  affected,  is  a 
circumstance  to  be  considered  by  the  court  in  exercising  this  discretion, 
and  so  a  change  of  circumstances  in  the  parties  may  be  considered. 
Wallace  v.  Rappleye  et  al.  229. 

Cross-bill. 

19.  When  necessary.  Affirmative  relief  can  not  be  granted  to  a 
defendant  in  chancery  upon  his  mere  answer  to  the  bill.  To  obtain 
such  relief  the  defendant  must  file  a  cross -bill  praying  for  the  relief  he 
seeks.     White  et  al.  v.  White  et  al.  438. 

20.  Upon  bill  filed  to  reform  a  deed  in  respect  to  an  alleged  misde- 
scription of  the  land  intended  to  be  conveyed,  the  defendant  answered, 
admitting  the  mistake  in  the  description  of  the  land  in  the  deed,  but 
setting  up  another  and  different  mistake — that  it  was  intended  to  convey 
only  a  life  estate  in  the  land,  whereas  the  deed  purported  to  convey 
the  fee.  The  evidence  on  the  hearing  tended  strongly  to  support  the 
answer,  and  the  court  below  entered  a  decree  setting  the  deed  aside.  It 
was  held  erroneous  to  grant  such  relief  to  the  defendant  in  the  absence 
of  a  cross-bill.     Ibid.  438. 

Affirmative  relief  on  answer. 

21.  A  defendant  is  not  entitled  to  affirmative  relief  on  his  answer 
alone,  when  it  is  not  made  a  cross-bill.  To  obtain  such  relief  it  must 
be  on  original  or  cross-bill.     Smith  et  al.  v.  West  et  al.  332. 

Amendment  of  bill — multifariousness. 

22.  After  the  filing  of  an  original  bill  to  set  aside  a  sale  of  lots  for 
unpaid  special  assessments,  on  the  ground  that  the  ordinance  under 
which  the  assessment  was  made  was  illegal  and  void,  a  supplemental 
bill  was  filed  showing  a  subsequent  sale  of  the  same  property  to  the 
same  purchaser,  and  a  redemption  from  such  sales  within  the  time  pro- 
vided by  law,  but  that  the  purchaser  had  taken  out  deeds  on  the  sales, 
which  it  prayed  to  have  set  aside:  Held,  that  the  supplemental  bill  was 
a  mere  amendment,  and  as  an  amendment  was  proper,  and  that  the  bill 
as  amended  was  not  multifarious,  the  matters  in  the  two  bills  not  being 
distinct  and  unconnected.     Gage  v.  Parker,  528. 

Multifariousness — remedy  at  law. 

23.  Of  the  time  within  which  to  object.  Where  a  bill  in  chancery  for 
the  foreclosure  of  a  mortgage,  also  seeks  to  have  removed  an  alleged 
cloud  upon  the  title  under  which  the  mortgagee  claims,  the  bill  disclosing 
upon  its  face  that  the  alleged  cloud  consists  of  an  adverse  claim  of  title 
independent  of  and  unconnected  with  that  of  either  the  mortgagor  or  the 
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mortgagee,  an  objection  that  the  bill  is  multifarious  because  of  the  two- 
fold character  of  relief  sought,  or  because  the  complainant  has  an  ade- 
quate remedy  at  law  in  respect  of  the  adverse  claim  of  title,  can  not  be 
availed  of  in  the  first  instance  in  a  court  of  review.  Chicago  Theolog- 
ical Seminary  v.  Gage,  175. 

Retaining  bill  foe  full  relief. 

24.  Effect  of  amending  bill.  Where  a  court  of  chancery  once  obtains 
jurisdiction  of  a  cause  on  any  equitable  ground,  a  subsequent  amendment 
of  the  bill  asking  other  relief  will  not  deprive  the  court  of  jurisdiction  to 
grant  complete  relief.  When  the  court  acquires  jurisdiction  for  one  pur- 
pose, it  may  go  on  and  do  complete  equity  between  the  parties.  Gage 
v.  Parker,  528. 

Setting  aside  dismissal  of  bill. 

25.  How  far  discretionary.  On  sustaining  a  demurrer  to  a  bill  in 
chancery  the  court  below  entered  an  order  dismissing  the  bill.  The 
complainant,  at  the  same  term  of  court,  upon  reasons  assigned  and  sup- 
ported by  affidavit,  moved  the  court  to  set  aside  the  order  of  dismissal. 
The  motion  was  denied,  and  upon  questioning  the  propriety  of  this 
ruling,  it  was  held  to  be  within  the  sound  discretion  of  the  chancellor 
whether  he  will  set  aside  such  an  order  of  dismissal,  and  there  not 
appearing  to  have  been  any  abuse  of  that  discretion,  the  ruling  was  not 
subject  to  review.     Tlett  et  al.  v.  Collins  et  al.  74. 

Preserving  the  evidence. 

26.  Findings  must  support  decree  where  the  evidence  is  not  pre- 
served. Where  the  evidence  in  a  chancery  suit  is  not  preserved  in  the 
record,  no  presumptions  can  be  indulged  in  this  court  as  to  what  the 
court  below  found,  but  the  findings  must  speak  for  themselves,  and  if 
they  are  not  sufficient  to  sustain  the  decree,  it  will  be  erroneous,  and 
must  be  reversed.     Came  et  al.  v.  Truman,  321. 

27.  If  there  is  in  such  a  case  a  finding  of  facts  sufficient  to  support 
the  decree,  this  court  will  presume  the  evidence  warranted  the  finding, 
when  it  is  not  preserved  in  the  record.     Ibid.  321. 

28.  Where  copies  of  affidavits  filed  in  the  county  clerk's  office  of  the 
purchase  of  a  lot  for  taxes,  and  of  the  service  of  notice  of  the  time 
when  the  redemption  will  expire,  are  preserved  in  the  record  as  exhibits, 
in  a  bill  to  set  the  tax  deed  aside  as  a  cloud  upon  the  former  owner's 
title,  a  finding  in  the  decree  of  the  court  that  said  affidavits  are  null  and 
void,  and  not  in  compliance  with  the  statute,  will  not  preclude  this 
court  from  examining  the  exhibits  to  see  if  they  are  void,  and  not  in 
compliance  with  the  statute.     Ibid.  321. 

CHANGE  OF  VENUE.     See  VENUE,  1,  2. 

CLOUD  UPON  TITLE.     See  CHANCERY,  9  to  13. 
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COLLATEKAL  SECUKITY. 
Pledge  of  accommodation  paper. 

And  payment  of  the  principal  debt — of  pledging  the  same  a  second 
time.     See  ACCOMMODATION  PAPER,  9. 

COMMENCEMENT  OF  SUIT. 

"What  constitutes. 

1.  As  affecting  the  limitation' of  actions.  The  bringing  of  a  suit  is 
the  issuing  of  a  summons  or  other  process  to  bring  the  defendant .  into 
court.  The  substitution  of  the  assignee  of  a  bankrupt  as  plaintiff  in 
a  suit,  is  not  to  be  regarded  as  the  commencement  of  the  suit  by  the 
assignee,  within  the  meaning  of  the  United  States  statute  limiting  such 
actions  to  two  years  after  the  assignee's  appointment.  Chicago  and 
Northwestern  Railway  Co.  v.  Jenkins,  588. 

CONSIDERATION. 
Sufficiency  of  consideration. 

1.  One  good  one  is  sufficient  Where  various  considerations  are 
averred  and  proved,  some  good  and  some  insufficient,  one  sufficient  one 
will  support  the  contract.     Ives  v.  McHard,  97. 

2.  Extension  of  time  of  payment  for  guaranty.  The  extension  of 
the  time  of  payment  of  an  antecedent  debt,  is  a  sufficient  consideration 
to  support  a  contract  guarantying  its  payment.     Ibid.  97. 

3.  Illicit  cohabitation.  An  agreement  in  consideration  of  future 
illicit  cohabitation  between  a  man  and  a  woman  is  void,  and  past  cohab- 
itation does  not  form  an  adequate  consideration  for  a  promise  not  under 
seal,  even  if  it  does  when  made  under  seal.  Wallace  v.  Rappleye  et  al. 
229. 

4.  Of  a  contract  to  support  illegitimate  child,  and  make  it  an  heir. 
A  promise  by  a  putative  father  to  support  his  illegitimate  child,  may 
be  supported  and  sanctioned  from  his  legal  liability  for  such  support, 
but  there  being  no  legal  liability  to  make  such  child  an  heir,  a  promise 
or  agreement  to  do  so,  made  with  the  mother,  must  have  a  valuable 
consideration  for  its  support.  In  such  case  the  surrender  of.  the  child  by 
the  mother  to  the  father,  to  be  provided  for,  being  beneficial  to  the 
mother  rather  than  detrimental,  and  an  inconvenience  to  the  father,  does 
not  constitute  a  valuable  consideration  for  an  agreement  of  the  father 
to  make  the  child  his  heir  at  law.     Ibid.  229. 

CONSTITUTIONAL  LAW. 

Jurisdiction  of  county  courts. 

1.  Of  the  extended  jurisdiction  of  county  courts  in  counties  in 
which  probate  courts  are  or  may  be  established — constitutionality  of 
the  act  of  1881.     Klokke  v.  Dodge,  125.     See  JURISDICTION,  6,  7. 
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CONSTITUTIONAL  LAW.     Continued. 
Railroad  bonds — foe  what  purposes  to  be  issued. 

2.  Constitutional  prohibition  against  issue  of  bonds  or  stock, 
except  for  money,  labor,  or  property  received — and  of  the  rights  of 
innocent  holders  of  railroad  bonds.  Peoria  and  Springfield  Railroad 
Co.  v.  Thompson,  187.     See  RAILROADS,  1,  2,  3. 

Liability  of  stockholders. 

3.  As  to  the  mode  in  which  it  may  be  fixed — under  constitution  of 
1848.     Diversey  v.  Smith,  378.     See  CORPORATIONS,  7. 

State  aid  for  improvement  of  rivers. 

4.  Constitutional  inhibition  as  to  railroads  and  canals.  People 
ex  rel.  Attorney  General  v.  The  Kankakee  River  Improvement  Co.  491. 
See  KANKAKEE  RIVER  IMPROVEMENT  COMPANY,  7. 

Of  the  number  of  which  a  jury  may  consist. 

5.  Act  of  1879,  "to  aid  industrial  schools  for  girls."  See  INDUS- 
TRIAL SCHOOLS,  5. 

Industrial  schools. 

6.  Constitutionality  of  the  same  act,  as  being  in  restraint  of  per- 
sonal liberty.     Same  title,  1,  2,  3. 

Exemption  from  taxation. 

7.  As  to  property  of  counties — constitutional  provision  not  imper- 
ative.    Cook  County  v.  City  of  Chicago,  646.     See  TAXATION,  2. 

Imposing  license  fee  on  dogs. 

8.  Police  power  of  the  State.     See  DOGS— LICENSE  FEE,  2. 

CONSTRUCTION. 
Construction  of  wills.     See  WILLS,  3. 
Construction  of  statutes.     See  STATUTES,  3. 

CONTINUANCE. 
In  mandamus. 

1.  For  want  of  service.  It  is  a  sufficient  ground  for  a  continuance 
in  a  proceeding  for  mandamus  in  this  court,  where  the  action  or  conduct 
of  several  persons  is  sought  to  be  affected  or  controlled  by  the  writ,  that 
some  of  the  persons  so  to  be  affected  have  not  been  served  with  the 
summons.     People  ex  rel.  v.  Thistlewood  et  al.  139. 

CONTRACTS. 
What  is  embraced  in  the  word  "contract." 

1.  The  word  "contract"  in  law  embraces  not  only  the  agreements  of 
parties  actually  to  do,  or  refrain  from  doing,  some  lawful  thing,  but  also 
many  other  legal  obligations  which  the  law  creates  or  implies  from  cer- 
tain relations  of  the  parties  to  each  other,  such  as  the  duty  of  a  husband 
to  support  his  wife  or  a  parent  his  child.      Umlauf  v.  Umlauf,  651. 
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CONTKACTS.     Continued. 
Sale  of  land. 

2.  As  to  precedent  or  contemporaneous  acts  of  the  vendor  and  pur- 
chaser, respectively.  Where  a  written  offer  to  purchase  real  estate  is 
accepted,  the  purchaser  proposing  to  pay  $35,000  in  cash  on  or  before 
a  certain  day  named,  and  to  assume  the  payment  of  a  mortgage  on  the 
property,  possession  to  be  given  on  the  cash  payment,  and  a  mortgage  to 
be  given  on  the  premises  for  the  deferred  payments,  the  payment  of  the 
$35,000  must  precede  the  right  of  the  purchaser  to  receive  a  deed,  and 
the  execution  of  such  deed  must  precede  or  be  contemporaneous  with 
the  execution  of  the  mortgage  to  secure  the  deferred  payments.  Papin 
et  al.  v.  Goodrich  et  al.  86. 

3.  Excuse  for  non-performance  by  purchaser— use  of  insulting  lan- 
guage by  vendor — inability  of  vendor  to  perform.  The  use  of  insulting, 
disagreeable  and  irritating  language  by  a  vendor  of  real  estate,  when 
approached  on  the  subject  of  the  contract  by  the  purchaser,  affords  no 
excuse  for  any  relaxation  on  the  part  of  the  latter  or  his  assignee  in  pre- 
paring and  offering  to  carry  out  the  contract.  If  the  vendor,  before  the 
day  of  payment,  has  put  it  out  of  his  power  to  perform  his  part  of  the 
contract,  payment,  or  an  offer  to  pay  unqualifiedly,  would,  doubtless,  be 
excused.     Ibid.  86. 

4.  Failure  on  part  of  vendor  to  fix  the  time  for  doing  an  act  con- 
nected with  sale — as  excusing  tender  of  payment  by  purchaser  on  the 
day  fixed  therefor.  In  a  contract  for  the  sale  of  a  hotel  and  all  the  fur- 
niture belonging  thereto,  at  a  definite  and  fixed  price,  an  inventory  of  the 
furniture  to  be  furnished  by  the  vendor,  in  which  contract  a  payment  is 
provided  to  be  made  on  or  before  a  day  named,  a  refusal  on  the  part  of 
the  vendor  to  set  a  time  for  taking  the  inventory  affords  no  excuse  for 
not  making  the  payment  at  the  proper  time,  or  an  unqualified  tender  of 
the  same,  as  the  taking  of  the  inventory  could  have  nothing  to  do  with 
fixing  and  making  more  definite  the  duties  of  either  party,  such  as  deter- 
mining the  price,  or  amount  of  payments.  In  such  case  the  making  of 
the  inventory  is  merely  a  separation  and  identification  of  the  property, 
and  a  part  of  the  surrendering  of  possession.     Ibid.  86. 

5.  Right  of  purchaser  to  inspect  deed  before  paying  purchase 
money.  In  the  absence  of  any  clause  in  a  contract  of  purchase  of  prop- 
erty to  that  effect,  the  purchaser  will  have  no  right  to  a  personal  inspec- 
tion of  the  vendor's  deed  before  making  the  payment  upon  which  he  is 
to  receive  a  conveyance.     Ibid.  86. 

6.  Proof  of  custom  on  that  subject.  There  is  no  error  in  refusing 
proof  of  a  custom  in  a  particular  place  to  afford  a  purchaser  of  land  an 
opportunity  to  inspect  his  vendor's  deed  before  making  payment,  when 
no  offer  is  made  to  show  that  it  was  uniform,  long  established,  generally 
acquiesced  in,  and  so  well  known  as  to  induce  the  belief  that  the  parties 
contracted  with  reference  to  it.     Ibid.  86. 
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CONTKACTS.     Sale  of  land.     Continued. 

7.  Refusal  of  vendor  to  permit  purchaser  to  inspect  deed  before 
payment — effect  on  the  rights  of  the  parties.  Where,  by  a  contract,  the 
purchaser  of  real  estate  is  required  on  a  certain  day  to  make  a  payment, 
and  the  vendor  to  convey,  the  purchaser,  on  the  day  before  the  day 
fixed,  offered  to  make  the  payment  upon  inspection  of  the  vendor's  deed, 
if  it  should  prove  satisfactory,  and  the  vendor  refused  to  allow  an 
inspection,  though  stating  he  had  the  same  prepared  ready  for  delivery 
on  payment,  the  court  say  they  do  not  hold  the  vendor  made  a  sufficient 
tender  of  a  deed,  or  manifested  such  a  willingness  to  comply  with  his 
contract  as  to  have  authorized  him  then,  on  the  refusal  of  the  purchaser 
to  perform,  to  have  filed  a  bill  to  cancel  the  contract.  Papin  et  al.  v. 
Goodrich  et  al.  86. 

8.  Under  a  contract  for  the  sale  and  conveyance  of  real  estate,  the 
purchaser  was  to  make  a  payment  on  or  before  a  day  named,  when  the 
vendor  was  to  deliver  the  conveyance.  On  the  day  preceding  this  day, 
the  assignee  of  the  purchaser,  having  the  money  necessary,  offered  to  pay 
it,  if,  upon  inspection  of  the  deed,  it  should  prove  satisfactory,  which 
inspection  the  vendor  refused,  but  offered  to  deliver  the  same  on  deposit 
of  the  money  with  his  banker,  which  the  assignee  refused  to  do:  Held, 
that  neither  party  was  relieved  from  his  obligation  under  the  contract  by 
what  then  transpired.     Ibid.  86. 

9.  As  to  furnishing  abstract  of  title — specific  reason  for  refusal  of 
purchaser  to  perform.  Where  a  contract  of  purchase  provides  that  the 
vendor  is  to  furnish  an  abstract  of  title,  and  notice  is  given  where  such 
abstract  may  be  found  and  inspected,  the  failure  of  the  vendor  to  furnish 
the  same,  when  no  objection  is  urged  at  the  time,  will  not  authorize  the 
purchaser  to  rescind,  and  his  refusal  to  perform  is  placed  on  another 
ground  which  is  untenable.     Ibid.  86. 

Illegal  contracts. 

10.  Courts  will  not  assist  either  party  to  an  illegal  contract.  The 
rule  is  well  settled  in  this  State  that  the  court  will  not  assist  either  party 
to  an  illegal  transaction  in  any  respect,  but  will  leave  them  in  the  posi- 
tion they  have  voluntarily  and  knowingly  placed  themselves.  In  such 
case  the  maxim  "ex  turpi  causa  non  oritur  actio,"  applies.  Working- 
men's  Banking  Co.  v.  Rautenberg ,  Admx.  460. 

11.  Indebtedness  of  director  of  a  bank  in  excess  of  limit  in  charter 
— guaranty.  Where  a  bank  charter  contains  a  clause  that  no  director  of 
the  corporation  shall  be  indebted  to  it,  either  directly  or  indirectly,  at 
any  time,  to  an  amount  greater  than  seventy-five  per  cent  of  the  capi- 
tal stock  held  by  him  in  good  faith  as  his  own,  and  a  director  has  become 
indebted  to  the  bank  in  excess  of  such  sum,  a  note  given  by  him  to  the 
bank  for  a  further  sum  will  be  illegal  and  void,  and  any  guaranty  of  a 
third  person  of  its  payment,  being  in  aid  and  furtherance  of  such  illegal 
contract,  will  be  equally  void,  and  no  recovery  can  be  had  upon  such 
guaranty,  although  the  guarantor  is  not  a  director.     Ibid.  460. 
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CONTKACTS.     Continued. 

Rescission  of  contbacts. 

12.  By  the  parties — and  what  amounts  to  a  rescission.  The  parties 
to  a  contract  for  the  sale  of  real  estate  have  the  right,  if  they  see  proper, 
to  cancel  and  set  aside  the  same ;  and  when  the  purchaser  notifies  the 
vendor,  in  writing,  that  he  considers  himself  released  from  all  obligation 
under  the  contract,  and  the  vendor  immediately  gives  the  vendee  notice 
that  he  accepts  the  surrender  of  the  contract,  and  declares  the  contract 
at  an  end,  this  will  be  a  valid  rescission  of  the  contract  of  sale,  after 
which  no  specific  performance  can  be  had.    Parmly  v.  Buckley  et  al.  115. 

Heirship  by  contbact. 

13.  In  respect  to  illegitimate  child — degree  of  proof  required.  See 
HEIRS,  1. 

14.  Contract  as  to  heirship  of  legitimate  child — without  notice  of  a 
prior  agreement.     Same  title,  2. 

Accommodation  papeb. 

15.  What  constitutes — and  of  rights  in  respect  thereto.  See  AC- 
COMMODATION PAPER,  1  to  9. 

CONVEYANCES. 
Geant  of  a  feanchise. 

1.  Does  not  carry  tangible  property.  The  tangible  property  of  a 
corporation  does  not  pass  as  an  incident  or  accession  on  the  sale  of  the 
franchise.     St.  Louis  Bridge  Co.  v.  Curtis  et  al.  410. 

Desceiption. 

2.  Of  property  conveyed  by  deed — requisites  of  a  description — and 
what  embraced  therein.     See  DESCRIPTION,  1  to  4. 

Tenements,  heeeditaments  and  appubtenances. 

3.  To  what  those  words  refer  in  a  deed — and  what  will  pass  as  an 
appurtenance.     Same  title,  5,  6. 

Deed  by  a  maeeied  woman. 

4.  Of  her  separate  property — under  the  law  in  1867.  See  MARRIED 
WOMEN,  1,  2. 

TEUSTEE'S  DEED — CONSTEUED. 

5.  As  whether  showing  a  sale  of  several  lots,  or  of  only  one.  See 
MORTGAGES  AND  DEEDS  OF  TRUST,  9. 

CORPORATIONS. 

Oeganization  of  COEPOEATION. 

1.  Can  not  be  attacked  collaterally.  The  legality  of  the  organization 
of  a  corporation  can  be  attacked  and  judicially  examined  only  in  a  direct 
proceeding  by  quo  warranto.  It  can  not  be  inquired  into  in  a  collateral 
proceeding,  such  as  a  suit  by  the  corporation.  Osborn  v.  The  People 
ex  rel.  Lewis,  224. 
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CORPOKATIONS.     Organization  of  corporation.     Continued. 

2.  Evidence  under  plea  of  nul  tiel  corporation.  See  PLEADING 
AND  EVIDENCE,  5. 

Amendment  of  charter. 

3.  Whether  binding  on  the  company.  "Where  an  amendment  of  the 
charter  of  a  private  corporation,  limiting  the  time  within  which  a  duty 
already  enjoined  is  to  be  performed,  is  accepted  by  the  company,  such 
additional  requirement  becomes  an  express  condition  to  the  grant  of  the 
franchise  conferred,  which  the  company  must  perform  to  entitle  it  to  a 
continuance  of  its  franchise.  The  non-compliance  with  the  requirement 
will  be  regarded  as  per  se  a  misuser,  and  a  cause  of  forfeiture  of  the 
franchise  as  for  condition  broken.  People  ex  rel.  Attorney  General  v. 
Kankakee  River  Improvement  Co.  491. 

Acts  ultra  vires — estoppel. 

4.  "While  it  is  the  general  principle  that  negotiable  securities  issued 
by  a  corporation  without  authority  of  law,  or  in  express  violation  of  a 
statute,  are  inoperative  and  void  even  in  the  hands  of  innocent  holders, 
yet  there  is  another  rule  of  law  equally  well  settled — that  although  a  con- 
tract entered  into  by  the  agents  or  officers  of  a  private  corporation  is 
ultra  vires,  and  therefore  not  binding  on  the  company  so  long  as  it 
remains  executory,  yet  if  the  company  in  such  case  knowingly  permits 
the  other  contracting  party,  without  objection,  to  go  on  and  perform  the 
contract  on  his  part,  and  thereby  obtains  and  appropriates  to  its  own  use 
money,  property  or  labor  in  furtherance  of  some  legitimate  corporate 
purpose,  it  will  be  estopped  from  denying  its  liability  on  such  contract. 
Peoria  and  Springfield  Railroad  Co.  v.  Thompson,  187. 

Stockholders — liability. 

5.  Priority  of  right — when  not  acquired  merely  by  the  institution 
of  suit.  The  mere  institution  of  a  suit  at  law  by  one  of  several  credit- 
ors of  an  insolvent  bank  to  enforce  the  personal  liability  of  a  stock- 
holder for  the  payment  of  his  claim,  does  not  give  him  a  prior  right  or 
lien  on  the  fund  when  collected,  to  the  exclusion  of  all  other  creditors 
of  the  bank,  and  the  fact  that  such  creditor  was  prevented  from  obtain- 
ing final  judgment  in  his  suit  at  law  by  injunction  on  bill  filed  by  other 
creditors,  after  the  bringing  of  the  suit  at  law,  can  make  no  difference. 
Such  fund,  when  collected  of  the  stockholder,  under  decree  in  the  suits 
in  chancery,  is  for  the  benefit  of  all  the  creditors  who  are  parties  to  the 
suits  in  equity.  In  this  State  it  is  the  final  judgment  or  decree  of  the 
court  which  creates  a  lien.     City  of  Chicago  et  al.  v.  Hall  et  al.  342. 

6.  Conclusiveness  of  decree.  Where  a  suit  at  law  by  a  creditor  of 
an  insolvent  bank  against  a  stockholder  to  enforce  his  personal  liability 
to  creditors,  under  the  bank  charter,  is  enjoined  in  equity  by  other  cred- 
itors of  the  bank,  seeking  by  bill  to  have  the  liability  of  the  stockholders 
enforced  as  a  fund  for  the  payment  of  creditors,  and  the  stockholders 
discharge  their  liability,  as  found  by  the  decree  of  the  court  under  the 
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COKPOKATIONS.     Stockholders— liability.     Continued. 

bill,  by  payment  of  the  sum  found  against  them,  and  such  decree  has 
been  affirmed  by  this  court,  the  decree  must  stand  forever  as  conclu- 
sive of  the  rights  of  all  persons  affected  by  it,  and  the  fund  must  be 
administered  by  the  court  on  the  principles  of  equity  and  equal  justice, 
and  no  priority  can  be  given  to  the  creditor  whose  suit  at  law  was  stayed. 
City  of  Chicago  et  al.  v.  Hall  et  al.  342. 

7.  As  to  the  mode  in  which  stockholders'  liability  may  be  fixed — 
under  constitution  of  1848.  Section  2,  art.  10,  of  the  constitution  of 
1848,  not  having  directed  any  specific  way  in  which  "dues  from  corpo- 
rations not  possessing  banking  powers  or  privileges,  shall  be  secured," 
and  allowing  it  to  be  "by  such  individual  liabilities  of  the  corporators 
as  may  be  prescribed  by  law,"  any  means  provided  by  the  General 
Assembly  for  that  purpose  would  seem  to  meet  that  requirement,  and 
should  the  General  Assembly  determine  to  secure  such  dues  by  indi- 
vidual liabilities  of  the  corporators,  there  is  no  restriction  or  limitation 
as  to  the  manner  in  which  it  shall  be  done.  It  may  therefore  secure 
such  dues  by  making  the  corporators  liable  individually  to  penalties,  as 
a  reasonable  and  effective  mode.     Diversey  v.  Smith,  378. 

8.  Reservation  of  power  in  charter,  as  limiting  the  mode  of  fixing 
liability  of  stockholders.  A  reservation  in  an  amendment  to  the  charter 
of  an  insurance  company,  of  the  right  of  the  legislature  to  bring  the  cor- 
poration under  the  operation  of  general  laws,  does  not  bind  the  legis- 
lature to  enact  any  specific  law,  and  does  not  operate  as  a  contract  with 
the  stockholders  that  they  shall  be  subjected  to  any  specific  additional 
primary  liability  on  their  contracts  of  subscription.  It  only  gives  a  dis- 
cretion to  enact  such  general  law  as  the  legislature  in  its  discretion  deems 
best  for  the  public  good,  and  such  laws  may  be  penal  in  their  character 
as  to  the  liability  of  stockholders.     Ibid.  378. 

9.  As  to  the  nature  of  the  liability  of  stockholders,  whether  arising 
as  a  penalty,  or  upon  contract.  Where  a  statute  relating  to  a  corpora- 
tion declares  that  it  shall  not  transact  business  until  certain  preliminary 
things  have  been  done,  and  if  it  does  so  transact  business  in  violation 
of  such  provision  the  trustees  and  corporators  shall  be  liable  to  the  cred- 
itors to  a  given  amount,  the  liability  so  imposed  is  a  penalty  for  violating 
the  law,  or  allowing  it  to  be  done.  But  where  the  statute  declares  the 
corporation  may  transact  business  and  the  stockholders  shall  be  liable  for 
its  debts  contracted,  either  absolutely  or  until  some  subsequent  thing 
shall  be  done,  their  liability  is  primary,  and  is  based  upon  a  contract. 
In  the  other  case  it  is  based  upon  a  tort.     Ibid.  378. 

Stockholders  of  insurance  companies. 

10.  Requirements  of  the  general  law  of  1869,  as  preliminary  to 
right  to  transact  business.  Under  the  general  Insurance  law  of  1869 
an  insurance  company  has  no  authority  to  commence  business  and  issue 
policies  until  after  the  Auditor  of  Public  Accounts  shall  have  delivered 
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to  it  a  certified  copy  of  its  charter  and  of  the  certificates  required  to 
be  filed  with  the  Auditor,  and  the  company  shall  have  filed  them  in  the 
office  of  the  proper  county  clerk  for  record,  and  any  attempt  on  its 
part  to  do  so  before  this  is  done  is  in  direct  violation  of  the  statute. 
Diversey  v.  Smith,  378. 

11.  Nature,  character  and  extent  of  liability  of  stockholders  in 
insurance  companies — under  law  of  1869.  The  individual  liability  of 
a  stockholder,  under  section  16  of  the  act  in  force  July  1,  1869,  entitled 
"An  act  to  incorporate  and  to  govern  fire,  marine  and  inland  navigation 
insurance  companies  doing  business  in  the  State  of  Illinois,"  is  a  penalty 
prescribed  for  transacting  business  before  the  company  has  complied 
with  the  requirements  of  that  act,  by  having  all  its  stock  paid  in,  and 
receiving  from  the  Auditor  a  certified  copy  of  its  charter  and  of  the 
certificates  required  to  be  filed,  and  is  in  the  nature  of  a  punishment  for 
the  violation  of  the  provisions  of  such  act.  The  act  creates  no  primary 
liability  by  way  of  contract  between  the  stockholder  and  creditors  of  the 
corporation  for  the  debts  thereof,  and  hence  the  right  of  action  given 
does  not  survive  the  death  of  the  stockholder.     Ibid.  378. 

12.  Although  an  insurance  company  is  prohibited  from  commencing 
business  and  issuing  policies  before  certain  things  are  done  which  are 
essential  to  constitute  a  license  or  authority,  if  in  defiance  of  such  prohi- 
bition it  should  commence  business  and  issue  policies,  as  between  it  and 
the  other  contracting  party,  who  has  performed  his  part  of  the  contract 
and  paid  his  money,  the  company  will  be  estopped  to  deny  its  authority 
to  make  the  contract,  and  it  will  be  liable  in  an  action  thereon  at  the  suit 
of  the  creditor;  but  such  debts  are  not  made  by  the  statute  the  debts  or 
liabilities  of  the  trustees  or  corporators.  The  latter  are  not  made  liable 
jointly  and  severally  with  the  company.  Their  liability  to  the  creditors 
is  not  for  their  indebtedness,  but  for  that  of  the  company,  as  a  penalty 
for  allowing  it  to  do  business  in  violation  of  law.     Ibid.  378. 

13.  The  individual  liability  of  a  trustee  or  corporator  of  an  insurance 
company,  under  the  act  of  1869,  to  creditors  of  the  company,  when  it 
has  not  complied  with  the  law,  does  not  depend  upon  the  fact  the  cred- 
itor has  sustained  any  actual  loss  or  injury  by  the  failure  of  the  trustees 
or  corporators.  The  creditor  is  only  required  to  show  the  company 
owes  him,  and  that  the  whole  amount  of  the  capital  of  the  company  has 
not  been  paid  in,  and  a  certificate  thereof  recorded,  as  provided  by  the 
act.     Ibid.  378. 

14.  Liability  for  corporate  debts — under  what  law  arising.  The 
25th  section  of  the  charter  of  the  Lamar  Insurance  Company,  on  the 
subject  of  the  individual  liability  of  stockholders  in  that  company  for 
debts  of  the  corporation,  is  not  to  be  understood  as  fixing  any  liability  at 
all,  but  the  entire  section  is  one  of  limitation  or  restriction  only, — that 
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is,  that  the  liability  of  the  stockholder  can  not  be  extended  by  subse- 
quent legislation  beyond  the  limit  therein  prescribed.  The  liability  of 
the  stockholders  in  that  company  arises  under  the  16th  section  of  the 
general  law  relating  to  insurance.     Gridley  v.  Barnes  et  al.  211. 

15.  Former  decision.  Nor  is  the  case  of  Arenz  v.  Weir,  89  111.  25, 
to  be  understood  as  laying  down  any  different  rule.  In  that  case  the 
question  whether  section  25  of  the  charter  imposed  any  such  liability 
was  not  before  the  court.  That  section,  together  with  art.  10  of  the 
constitution  of  1818,  and  the  amendment  of  the  charter  of  1869,  was 
referred  to  merely  as  showing  that  the  legislature  retained  the  constitu- 
tional right  to  impose  upon  the  stockholders  the  liability  as  fixed  by 
the  16th  section  of  the  general  Insurance  law.     Ibid.  211. 

Service  of  notice  on  corporation. 

16.  As  to  the  manner  thereof.     See  NOTICE,  1. 
Service  of  process. 

17.  On  corporation.     See  PROCESS,  2. 
Corporate  seal. 

18.  Presumption  as  to  right  of  agent  to  use  same.     See  AGENCY,  2. 
Municipal  corporations. 

19.  Of  their  powers,  and  in  what  manner  to  be  exercised.  Munici- 
pal corporations  are  mere  creatures  of  the  legislative  will,  and  can  exer- 
cise no  powers  except  such  as  the  State  has  conferred  on  them.  All 
powers  they  possess  are  held  by  them  in  trust  for  the  people  of  the 
municipality,  and  for  the  public  generally.  Their  governmental  and 
administrative  powers,  other  than  those  conferred  by  statutory  or  con- 
stitutional enactment,  which  are  self- executing,  can  only  be  exercised 
by  appropriate  ordinances.     Zanone  v.  Mound  City,  552. 

20.  Ordinances — their  requisites — generally.     See  ORDINANCES. 

CORPORATE  AUTHORITIES. 
West  Chicago  Park  Commissioners. 

Constitute  a  quasi  municipal  corporation.     See  PARKS,  3. 

COUNTIES. 
Property  of  a  county — whether  taxable. 
Constitutional  provision.     See  TAXATION,  2. 

COUNTY  COURT. 

Jurisdiction. 

1.  In  case  of  assignment  for  benefit  of  creditors— jurisdiction  of 
county  court  exclusive.  See  ASSIGNMENT  FOR  THE  BENEFIT  OF 
CREDITORS,  2  to  5. 

2.  In  cases  of  misdemeanor.     See  JURISDICTION,  1. 
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JURISDICTION  AS  TO  PEOBATE   MATTERS. 

3.  In  counties  in  which  probate  matters  have  been  established.  See 
JURISDICTION,  3,  4,  5. 

Extended  jurisdiction  under  act  of  1881. 

4.  Constitutionality  of  the  act.     Same  title,  6,  7. 
Change  of  venue  to  county  court. 

5.  From  circuit  court  in  misdemeanor.     See  VENUE,  1,  2. 

CREDITORS. 
Priority  of  right. 

When  not  acquired  merely  by  the  institution  of  suit.    See  LIENS,  2. 

CREDITOR'S  BILL.      See  CHANCERY,  5,  6,  7;   ASSIGNMENT  FOR 
THE  BENEFIT  OF  CREDITORS,  2  to  5. 

CRIMINAL  LAW. 
County  court — jurisdiction. 

1.  Of  indictment  for  misdemeanor.  The  county  court  has  jurisdic- 
tion to  try  an  indictment  for  selling  spirituous  liquor  to  a  minor  without 
having  the  written  consent  of  his  parents,  etc.,  when  sent  to  it  by  the 
circuit  court  in  pursuance  of  an  application  for  a  change  of  venue  on 
account  of  the  prejudice  of  the  circuit  judge.     Barr  v.  The  People,  110. 

Larceny. 

2.  Possession  of  stolen  goods  as  evidence  of  guilt.  Possession  of 
property  recently  stolen  is  prima  facie  evidence  of  guilt,  and  is  sufficient 
to  warrant  a  conviction  for  its  larceny,  unless  the  attending  circum- 
stances or  other  evidence  so  far  overcome  the  presumption  thus  raised 
as  to  create  a  reasonable  doubt  of  the  guilt  of  the  accused,  when  an 
acquittal  should  follow.     Smith  v.  The  People,  82. 

Evidence  in  criminal  cases. 

3.  Admissibility  of  defendant's  affidavit  for  a  continuance  on  defence 
of  insanity.  On  a  trial  for  an  assault  with  intent  to  murder,  when  in- 
sanity alone  is  relied  on  in  defence,  the  assault  and  shooting  not  being 
controverted,  it  is  error  to  admit  in  evidence,  on  behalf  of  the  prosecu- 
tion, the  affidavit  of  the  defendant  made  for  a  continuance,  in  which  he 
denies  the  act  alleged,  and  his  guilt,  it  being  wholly  irrelevant  to  the 
issue  of  insanity.     Farrell  v.  The  People,  17. 

4.  An  affidavit  of  a  party  for  a  continuance  is  competent  evidence 
against  him  on  the  trial,  when  it  is  relevant  to  the  issue,  it  standing  on 
the  same  footing  as  any  other  declaration  made  by  him  under  oath. 
Ibid.  17. 

5.  Evidence  showing  a  different  offence,  not  proper.  On  the  trial 
of  one  for  an  assault  with  intent  to  murder,  he  can  not  be  punished  for 
perjury  in  his  affidavit  for  a  continuance,  and  the  admission  of  the  affi- 
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davit  in  evidence  for  that  purpose,  or  where  its  only  effect  is  to  show  his 
perjury,  is  error.     Farrell  v.  The  People,  17. 

6.  Sufficiency  of  proof  of  sale  of  liquor.  On  the  trial  of  one  for 
selling  liquor  without  a  license,  the  testimony  of  a  witness  that  the 
defendant  at  a  certain  time  kept  a  billiard  hall  in  the  place,  and  sold 
cider,  pop  and  cigars,  but  that  he  did  not  know  whether  the  defendant 
sold  liquor  or  not,  fails  to  show  any  violation  of  law.  Fisher  v.  The 
People,  101. 

7.  Sale  of  liquor  by  another — proprietorship  of  defendant  to  be 
shown.  The  testimony  of  a  witness  that  at  certain  times  he  bought 
liquor  at  the  defendant's  place  from  one  S.  while  the  defendant  was 
absent,  without  any  proof  that  the  defendant  was  the  proprietor  of  the 
establishment  at  the  time,  will  not  authorize  the  conviction  of  the  defend- 
ant for  such  sales.     Ibid.  101. 

8.  Of  evidence  to  show  the  time  of  an  occurrence  by  one  who  had 
heard  of  it.  A  witness  testified  that  he  had  obtained  liquor  from  the 
defendant  several  times  in  the  summer  and  fall  of  1878,  which  was 
within  the  period  of  limitation,  and  on  cross-examination  admitted  he 
had  had  a  difficulty  at  the  defendant's  place  of  business,  and  that  defend- 
ant ordered  him  out  of  his  house,  but  could  not  exactly  remember  in 
what  year  that  occurred,  but  thought  it  was  in  1876.  The  defendant 
called  a  witness  who  testified  that  he  knew  the  former  witness,  and 
heard  something  about  he  and  defendant  having  a  difficulty.  This  being 
objected  to,  the  defendant's  counsel  said:  "We  propose  to  show  that  in 
the  spring  of  1877"  defendant  and  the  former  witness  "had  a  difficulty, 
and  then  go  further,  and  show  that  he  was  not  in  defendant's  place  of 
business  after  that. "  The  court,  on  objection,  refused  to  allow  the  same 
to  be  proven:  Held,  that  the  court  erred  in  refusing  this  evidence,  as  it 
tended  to  show  that  sales  were  not  made  within  eighteen  months  before 
the  indictment.     Ibid.  101. 

Change  of  venue. 

9.  When  it  may  be  taken  to  the  county  court.     See  VENUE,  1,  2. 

CURTESY. 
When  the  estate  vests. 

1.  Since  the  act  of  1861 .  Since  the  Married  Woman's  act  of  1861, 
the  husband's  right  to  an  estate  by  the  curtesy  in  the  lands  of  his  wife  is 
contingent,  and  does  not  vest  in  the  husband  until  after  the  death  of  the 
wife.     Lucas  v.  Lucas,  121. 

CUSTOM. 
When  it  mat  be  shown. 

1.  Right  of  purchaser  of  land  to  inspect  deed.  There  is  no  error 
in  refusing  proof  of  a  custom  in  a  particular  place  to  afford  a  purchaser 
of  land  an  opportunity  to  inspect  his  vendor's  deed  before  making  pay- 
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merit,  when  no  offer  is  made  to  show  that  it  was  uniform,  long  estab- 
lished, generally  acquiesced  in,  and  so  well  known  as  to  induce  the 
belief  that  the  parties  contracted  with  reference  to  it.  Papin  et  al.  v. 
Goodrich  et  al.  86. 

DEATH. 
Presumption.     See  PKESUMPTION,  1. 

DEATH  OF  DEFENDANT. 
Whether  cause  of  action  survives. 

1.  In  an  action  to  recover  a  statutory  penalty.     See  ACTIONS,  5. 
Levy  and  sale  on  execution. 

2.  After  the  death  of  the  defendant  in  the  judgment.  See  SALES, 
1,  2,  3. 

DECEEE. 
Decree  construed. 

1.  As  to  whether  for  payment  of  certain  pledged  bonds.  A  decree 
for  the  foreclosure  of  a  railroad  mortgage  securing  bonds  of  the  com- 
pany, found  the  sum  due  on  twenty-eight  bonds  pledged  by  the  company 
as  collateral  security  for  a  debt  of  the  company,  which  debt  was  also 
secured  by  a  deed  of  trust,  and  ordered  sale  of  the  property,  subject  to 
the  trust  deed,  for  the  whole  sum  found  due  on  all  the  bonds,  and  that 
the  bonds  so  pledged,  or  the  judgment  thereon  in  the  foreclosure  suit, 
and  the  personal  property  pledged,  should  be  surrendered:  Held,  that 
the  latter  part  of  the  decree  neutralized  the  portion  of  it  for  the  payment 
of  the  twenty-eight  bonds,  and,  taken  together,  was  no  decree  for  their 
payment.     Galena  and  Southern  Wisconsin  Railroad  Co.  v.  Stahl,  67. 

Conclusiveness  of  decree. 

2.  On  the  parties.  Where  a  suit  at  law  by  a  creditor  of  an  insol- 
vent bank  against  a  stockholder  to  enforce  his  personal  liability  to 
creditors,  under  the  bank  charter,  is  enjoined  in  equity  by  other  cred- 
itors of  the  bank,  seeking  by  bill  to  have  the  liability  of  the  stockholders 

.enforced  as  a  fund  for  the  payment  of  creditors,  and  the  stockholders 
discharge  their  liability,  as  found  by  the  decree  of  the  court  under  the 
bill,  by  payment  of  the  sum  found  against  them,  and  such  decree  has 
been  affirmed  by  this  court,  the  decree  must  stand  forever  as  conclu- 
sive of  the  rights  of  all  persons  affected  by  it,  and  the  fund  must  be 
administered  by  the  court  on  the  principles  of  equity  and  equal  justice, 
and  no  priority  can  be  given  to  the  creditor  whose  suit  at  law  was  stayed. 
City  of  Chicago  et  al.  v.  Hall  et  al.  342. 

DEDICATION. 
For  streets. 

What  becomes  of  the  fee.     See  HIGHWAYS,  1. 
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DEMURRAGE. 
Allowable  only  on  makitime  contracts. 

Not  to  carriers  by  railroad.     See  CARRIERS,  8. 

DEMURRER. 
Statute  of  Limitations — ok  laches. 

When  availed  of  on  demurrer.     See  LIMITATIONS,  16,  17. 

DESCENTS. 
Heirship  by  contract.     See  HEIES,  1,  2. 

DESCRIPTION. 
Of  property  conveyed  by  deed. 

1.  Requisites  of  the  description — and  what  will  pass  thereby.     It  is 

a  rule  of  uniform  application  that  to  pass  a  thing  granted  it  must  be 

embraced  in  a  general  or  specific  description,  and  the  description  must 

be  such  as  to  distinguish  it  from  all  other  things.     The  property  may 

be  identified  by  extraneous  evidence,  but  the  description  in  the  grant 

can  not  be  enlarged  or  restricted  by  such  evidence.     Where  there  is  a 

general  and  a  specific  description,  the  latter  must  control.     St.  Louis 

Bridge  Co.  v.  Curtis  et  al.  410. 

/ 

2.  Effect  must  be  given  to  a  deed  according  to  the  intention  of  the  par- 
ties, as  ascertained  from  the  language  they  have  used;  but  it  is  a  well 
established  rule  of  construction  that  when  the  description  of  the  property 
intended  to  be -conveyed  includes  several  particulars,  all  of  which  are 
necessary  to  ascertain  the  land  to  be  conveyed,  no  land  will  pass  except 
such  as  will  agree  with  the  description  in  every  particular.     Ibid.  410. 

3.  Thus,  where  a  deed  describes  the  premises  conveyed  as  a  certain 
bridge,  by  its  name,  then  in  course  of  construction,  together  with  the 
approaches  thereto  on  both  sides  of  the  river,  and  being  a  strip  fifty 
feet  in  width,  describing  such  strip,  together  with  all  franchises  and 
privileges  held  by  the  grantor  company  by  its  charter,  the  grant  will  be 
confined  to  the  bridge  itself,  the  approaches  thereto,  and  the  company's 
franchises  and  privileges,  a^nd  all  other  property  owned  by  the  grantor 
will  be  excluded,  and  will  not  pass.     Ibid.  410. 

4.  A  deed  of  trust  by  a  bridge  company  described  the  property  con- 
veyed as  the  bridge  named,  "and  also  all  and  singular  such  pieces  or  par- 
cels of  land  occupied  by  the  railway  track,  culverts,  bridges,  trestles  and 
other  structures  thereon,  of  such  bridge  company,  as  now  are  or  hereafter 
shall  be  acquired  by  said  party  of  the  first  part,  for  the  purpose  of  laying 
thereon  railway  tracks,  to  connect  or  make  junction  between  the  railway 
tracks  on  said  bridge  and  the  railway  track  or  tracks  of  any  other  corpo- 
ration or  corporations,  person  or  persons,  in  or  about  East  St.  Louis, 
together  with  all  and  singular  the  tenements,  hereditaments  and  appur- 
tenances to  several  lots,  strips,  pieces  and  parcels  of  land  belonging 
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or  of  right  appertaining,  and  the  reversion  and  reversions,  remainder 
and  remainders,  rents,  issues  and  profits  thereof;  and  also  all  rights  of 
way,  easements,  licenses  and  claims  to  or  for  the  use  and  occupation  of 
the  same,  and  also  all  the  estate,  right,  title,  interest,  property,  possession, 
claims  and  demand  whatsoever,  as  well  in  law  as  in  equity,  of  the  said 
party  of  the  first  part,  of,  in  and  to  the  above  described  premises,  and 
every  part  and  parcel  thereof,  with  the  appurtenances:"  Held,  that  this 
description  did  not  embrace  land  and  lots  of  the  bridge  company  not  at 
the  time  or  since  occupied  for  the  purposes  named  in  the  deed,  or  appro- 
priated to  such  purposes  then  or  since.  St.  Louis  Bridge  Co.  v.  Curtis 
et  al.  410. 

5.  Of  the  words  "  tenements,  hereditaments  and  appurtenances. "  In 
such  a  conveyance  the  words  "tenements,  hereditaments  and  appurten- 
ances," apply  to  the  property  previously  described,  and  not  to  property 
not  before  enumerated,  and  the  same  is  true  of  the  reversions,  remain- 
ders, rents,  issues  and  profits,  which  words  are  expressly  confined  to  the 
property  before  described.     Ibid.  410. 

6.  What  passes  as  an  appurtenance.  One  piece  of  land  held  in  fee, 
or  by  a  lesser  title,  can  not  be  appurtenant  to  another  tract.  Nothing 
can  properly  be  appendant  or  appurtenant  to  anything,  unless  the  princi- 
pal or  superior  thing  be  of  perpetual  subsistence  and  continuance.  An 
incorporeal  hereditament  or  an  easement  may  be  an  appurtenance,  and 
pass  as  such  by  a  grant  of  the  principal  to  which  it  is  appurtenant. 
Ibid.  410. 

DISCRETION. 
Setting  aside  okder  of  dismissal. 

In  chancery — how  far  discretionary.     See  CHANCERY,  25. 

DISMISSAL  OF  SUIT  AT  LAW. 
Afteb  dissolution  of  injunction. 

Sufficiency  of  grounds  for  dismissal.     See  INJUNCTIONS,  3. 

DIVORCE  AND  ALIMONY. 
Extreme  and  repeated  cruelty. 

1.  As  a  ground  for  divorce.  It  is  difficult  to  define  with  precision 
what  is  and  what  is  not  extreme  and  repeated  cruelty.  The  same  act 
is  not  the  same  thing  under  all  circumstances  and  to  all  persons.  Neces- 
sarily each  case  must,  to  a  large  degree,  be  judged  by  itself.  Ward  v. 
Ward,  477. 

2.  As  extreme  and  protracted  suffering  may  be  produced  primarily 
by  operating  on  the  mind  alone,  threats  of  physical  violence,  and  false 
charges  of  adultery,  by  a  husband  against  his  wife  to  her  face,  maliciously 
made,  are  competent  evidence  to  prove  cruelty,  on  a  bill  for  divorce,  and 
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DIVOECE  AND  ALIMONY. 

EXTEEME  AND  EEPEATED  CKUELTY.       Continued. 

when  they  are  accompanied  or  followed  by  acts  of  actual  malicious  phys- 
ical violence,  they  seem  to  magnify  the  atrocity  of  the  acts.      Ward  v. 

Ward,  477. 

• 

3.  It  seems  that  any  willful  misconduct  of  a  husband  which  endangers 
the  life  or  health  of  his  wife, — which  exposes  her  to  bodily  hazard  and  in- 
tolerable hardship,  and  renders  cohabitation  unsafe, — is  extreme  cruelty. 
To  amount  to  such  cruelty  it  is  not  necessary  there  should  be  many  acts, 
and  whenever  force  and  violence,  preceded  by  deliberate  insult  and 
abuse,  have  been  once  wantonly  and  without  provocation  used,  the  wife 
can  hardly  be  considered  safe.     Ibid.  477. 

4.  On  the  trial  of  a  bill  for  divorce  brought  by  a  wife,  the  proof 
showed  four  or  five  distinct  assaults  and  batteries  upon  her  by  the  hus- 
band, apparently  without  provocation,  and  in  addition  falsely  charging 
her  with  a  want  of  chastity,  and  almost  constant  insult  and  abuse  within 
a  period  of  three  years,  terminating  in  their  separation:  Held,  that 
the  facts  authorized  a  decree  of  divorce.     Ibid.  477. 

Lien  of  decree  foe  alimony. 

5.  As  to  lands  in  a  different  county.  Sapp  v.  Wightman,  150,  and 
YacUe  v.  Wightman,  169.     See  LIENS,  3  to  6. 

DOGS— LICENSE  FEE. 

License  fee  on  dogs. 

1.  Not  a  tax.  The  license  fee  imposed  on  the  owners  of  dogs,  under 
the  act  of  1879,  entitled  "An  act  to  indemnify  the  owners  of  sheep  in 
cases  of  damage  committed  by  dogs,"  is  in  no  sense  a  tax,  and  is  there- 
fore not  within  the  constitutional  provision  that  all  needful  revenue  shall 
be  raised  by  levying  a  tax  by  valuation.  Such  fee  is  imposed  under  the 
police  power,  and  not  under  the  taxing  power  of  the  State.  Cole  et  at. 
v.  Hall,  30. 

Police  power  of  the  State. 

2.  As  to  imposing  license  fee  upon  dogs.  Everything  hurtful  to  the 
public  interest  is  subject  to  the  police  power  of  the  State,  and  may  be 
brought  within  restraining  and  prohibiting  influence.  Therefore  the  act 
authorizing  a  license  fee  to  be  imposed  upon  and  collected  of  the  own- 
ers or  keepers  of  dogs  is  not  subject  to  any  constitutional  objection. 
Ibid.  30. 

^EASEMENT. 

What  constitutes  an  easement. 

1.  An  easement  can  only  consist  of  the  privilege  upon  or  in  the  land 
of  another,  such  as  a  right  of  way  and  the  like.  From  its  nature  a  per- 
spn  can  never  have  an  easement  in  his  own  land.  St.  Louis  Bridge  Co. 
v.  Curtis  et  al.  410. 
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EJECTMENT. 
New  triad — under  the  statute. 

Statute  applies  only  to  the  trial  courts.     See  NEW  TEIALS,  5. 

EMINENT  DOMAIN. 
Condemnation  peoceedings  in  vacation. 

1.  Under  the  statute  relating  to  eminent  domain,  the  circuit  and 
county  courts  are  always  open  for  proceedings  to  condemn  land  for  right 
of  way,  and  when  the  summons  is  quashed  the  court  may  order  an  alias 
summons  returnable  in  vacation,  and  when  so  issued  and  served  ten 
days  before  the  return  day,  the  court  will  acquire  jurisdiction  to  assess 
the  compensation  to  be  paid  for  the  right  of  way.  Leibengut  v.  Louis- 
ville, New  Albany  and  St.  Louis  Railway  Co.  431. 

Of  the  summons. 

2.  How  to  be  made  returnable.  Where  a  summons  issued  by  the 
county  court  on  an  application  to  condemn  land  for  right  of  way  was 
made  returnable  before  the  county  court  on  a  day  in  vacation,  and  the 
court  caused  the  same  to  be  amended  so  as  to  read  "returnable  before  the 
judge,"  instead  of  the  court,  but  it  was  properly  served  as  issued,  it 
was  held,  that  the  amendment  should  not  have  been  made,  it  having 
been  properly  made  returnable  in  the  first  instance;  but  it  was  further 
held,  that  as  the  amendment  worked  no  harm,  it  presented  no  ground 
to  reverse  the  judgment  of  the  court.  A  summons  in  such  case,  re- 
turnable before  a  judge  in  vacation,  means  before  the  court  of  which  he 
is  judge.     Ibid.  431. 

Condemnation  for  telegraph  purposes. 

3.  Of  the  rights  acquired  thereby.  A  telegraph  company,  by  a 
judgment  condemning  land  for  its  use  under  the  Eminent  Domain  act, 
does  not  acquire  the  fee  to  the  land,  or  the  right  to  use  it  for  any  other 
purpose  than  to  erect  telegraph  poles  and  suspend  wires  upon  them, 
and  maintain  and  repair  the  same,  and  use  the  structure  for  telegraph 
purposes.  This,  of  course,  gives  the  company  the  right,  at  all  times, 
when  necessary  to  construct  or  to  repair  the  line,  to  enter  upon  the  strip 
condemned,  doing  as  little  damage  as  possible.  The  company  can  not 
cultivate  such  strip,  or  take  exclusive  possession  of  it,  or  enjoy  it  for 
any  other  purpose.  The  only  exclusive  right  of  occupancy  the  com- 
pany acquires  is  the  ground  occupied  by  the  poles  erected  for  telegraph 
purposes.     Lockie  v.  The  Mutual  Union  Telegraph  Co.  401. 

4.  Width  of  strip  that  may  be  acquired.  The  statute  does  not 
designate  the  width  of  the  strip  of  land  that  may  be  condemned  for  tele- 
graph purposes,  but  only  authorizes  such  companies  to  acquire  such  an 
amount  of  land  as  may  be  necessary;  and  where  only  one  line  of  poles 
is  specified  in  the  petition,  and  the  evidence  does  not  show  that  a  half  a 
rod  in  width  is  an  unreasonable  amount  of  land,  the  judgment  con* 
demning  that  much  of  the  land  will  be  sustained,  and  will  be  construed 
to  authorize  the  erection  of  but  one  set  of  poles.     Ibid.  401. 
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EMINENT  DOMAIN. 
Condemnation  foe  telegraph  purposes.     Continued. 

5.  Of  the  proper  damages.  A  telegraph  company  sought  to  con- 
demn a  strip  of  land  eighteen  inches  wide  and  three  feet  deep  every- 
one hundred  and  fifty  feet  from  the  point  of  beginning,  etc.,  of  suffi- 
cient width  to  erect  telegraph  poles  and  fixtures  thereon,  the  poles  to 
be  set  along  the  line  of  the  right  of  way  of  a  railroad  which  was  fenced, 
and  the  proof  showed  there  would  be  eleven  poles  on  defendant's  land, 
which  was  worth  $60  per  acre.  Three  witnesses  for  the  defendant  tes- 
tified that  the  damages  would  be  $10  a  pole,  arising  from  their  inter- 
fering with  the  use  of  farming  implements,  while  three  witnesses  for 
the  petitioner  testified,  one  that  fifty  cents,  and  the  other  two  that  one 
dollar  a  pole,  would  be  full  compensation,  and  that  when  the  poles 
pursued  the  line  of  the  right  of  way  of  a  railroad  company,  as  in  this 
case,  in  their  judgment  there  could  be  no  other  damage  than  the  value 
of  the  land  taken.  It  also  appeared  that  a  strip  of  land  six  feet  wide 
across  the  whole  tract  would  be  two-tenths  of  an  acre,  of  the  value  of 
$12,  at  $60  an  acre,  and  such  a  strip  eighteen  feet  wide  would  be  but 
six-tenths  of  an  acre,  and  worth  but  $36.  The  jury,  by  their  verdict, 
gave  the  defendant  $38.50:  Held,  that  the  verdict  was  manifestly  too 
high,  and  for  this  error  the  judgment  was  reversed.  Mutual  Union 
Telegraph  Co.  v.  Katkamp,  420. 

West  Chicago  Paek  Commissioners. 

6.  Of  their  power  to  condemn  land — and  of  the  manner  of  doing  so. 

See  PARKS,  1,  2,  3. 

t 

EQUITABLE  DEFENCES. 
Innocent  holders  op  negotiable  securities. 

1.  Holders  of  railroad  coupon  bonds  secured  by  deed  of  trust — 
whether  subject  to  equitable  defences — application  of  the  doctrine  of 
Olds  v.  Cummings,  31  111.  188,  and  Chicago,  Danville  and  Vincennes 
Railway  Co.  v.  Loewenthal,  93  111.  433.  Peoria  and  Springfield  Rail- 
road Co.  v*.  Thompson,  187.     See  ASSIGNMENT,  1  to  4. 

ESTOPPEL. 

Carrier  of  goods. 

1.  Estopped  to  assert  facts  that  would  defeat  a  transfer  of  property 
by  an  assignment  of  a  bill  of  lading.     See  CARRIERS,  4. 

Acts  op  corporation  ultra  vires. 

2.  When  corporation  is  estopped  to  deny  its  liability.  See  COR- 
PORATIONS, 4. 

Town  plat— acknowledgment  by  agent. 

3.  Estoppel  as  against  owner,  by  sale  of  lots — as  to  existence  of 
streets.     See  HIGHWAYS,  2. 
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EVIDENCE. 
Judicial  notice. 

1.  As  to  location  of  incorporated  town — counties  under  township 
organization.  This  court  will  take  judicial  notice  of  the  county  in 
which  an  incorporated  town  is  situated,  and  of  the  fact  whether  such 
county  is  under  township  organization.  People,  use  of  Town  of  High- 
land v.  Suppiger  ei  al.  434. 

Parol  evidence. 

2.  As  to  action  of  a  court  of  record,  not  proper.  The  county  court 
being  a  court  of  record,  having  a  seal  and  a  clerk,  its  proceedings  can 
only  be  shown  by  its  record.  Hence  parol  evidence  that  the  court 
approved  of  the  security  taken  by  a  guardian  for  moneys  of  his  ward 
loaned,  is  not  admissible  in  a  suit  upon  a  guardian's  bond.  If  an  order 
of  approval  was  in  fact  made,  but  not  recorded,  the  only  remedy  is  by  an 
application  to  that  court,  in  apt  time,  upon  notice  and  proper  proof,  to 
have  its  record  amended  or  completed.  Mclntyre  v.  The  People,  use, 
etc.  142. 

Secondary  evidence. 

3.  Abstracts  of  title  where  deeds  and  records  are  destroyed.  Where 
original  deeds,  as  well  as  the  record  books  in  which  they  were  recorded, 
have  been  destroyed  by  fire,  and  neither  party  is  able  to  produce  copies 
of  such  deeds,  resort  may  be  had  to  secondary  evidence  to  prove  their 
contents,  and  by  the  act  of  1872,  in  relation  to  lost  or  destroyed  records 
of  conveyances,  abstracts  of  title  made  by  persons  engaged  in  abstracting 
titles,  are  made  evidence  in  all  courts  of  law  or  equity,  and  may  be 
received  to  prove  the  contents  of  such  deeds.  Miller  et  al.  v.  Shaw 
et  al.  277. 

Admissions. 

4.  Asserting  title  under  trust  deed — admission  thereby.  If  a  party 
procures  a  conveyance  of  real  estate  from  one  whose  title  is  derived  from 
a  sale  of  the  premises  under  a  trust  deed,  and  asserts  title  thereunder, 
that  is  an  admission  that  the  foreclosure  of  the  trust  deed  and  the 
trustee's  deed  to  the  purchaser  were  regular  and  effective  to  pass  the 
estate  of  the  grantor  in  the  trust  deed.     Ibid.  277. 

Opinions  of  witnesses. 

5.  As  to  speed  of  railway  train.  In  an  action  for  personal  injury 
from  being  run  over  by  a  railway  train,  where  the  question  of  the  speed 
of  the  train  is  involved,  opinions  of  witnesses  may  be  received  as  to  that 
fact.  Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Johnson, 
Admr.  512. 

6.  To  prove  title  or  want  of  title  to  land.  The  want  of  title  in  a  per- 
son can  not  be  proved  by  verbal  testimony.  To  prove  title,  or  the  want 
of  title,  the  best  evidence  must  be  produced,  or  its  absence  properly 
accounted  for  to  admit  secondary  evidence.  The  opinions  of  witnesses 
are  not  competent  to  prove  that  a  person  is  not  a  land  owner.  Osborn 
v.  The  People  ex  rel.  Lewis,  224. 
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EVIDENCE.     Continued. 
Becitals  in  a  trustee's  deed. 

7.  As  evidence  of  facts  recited.  Where  a  trustee  assumes  to  sell 
land  under  a  power  in  a  deed  of  trust,  the  recitals  in  his  deed  are  made 
by  statute  evidence  of  the  facts  so  recited  therein.  Miller  et  al.  v.  Shaw 
et  al.  277. 

AS  TO  CONTENTS  OF  A  LETTER. 

8.  Written  by  the  witness.  On  the  trial  of  a  suit  for  a  divorce 
brought  by  a  wife  against  her  husband,  her  brother  was  called  by  her 
as  a  witness,  and  on  the  cross-examination  the  court  refused  to  allow 
him  to  testify  to  the  contents  of  a  letter  written  by  him  to  the  defendant, 
though  he  was  allowed  to  state  the  facts  he  knew  and  the  state  of  his 
feelings:     Held,  no  error  in  the  ruling.     Ward  v.  Ward,  477. 

In  action  for  personal  injury  from  negligence. 

9.  As,  for  injury  from  defective  sidewalk — evidence  in  rebuttal,  as 
to  previous  physical  condition  of  the  plaintiff.  In  an  action  against  a 
village  to  recover  damages  for  injuries  from  the  falling  of  a  sidewalk, 
the  plaintiff  claiming  that  he  received  an  injury  in  his  back,  the  defendant 
introduced  evidence  of  a  previous  complaint  on  his  part  of  weakness  in 
the  back.  In  answer  to  this,  witnesses  on  the  part  of  the  plaintiff 
were  allowed  to  testify  to  their  not  having  heard  any  complaint  by  him 
in  regard  to  his  back  previous  to  the  accident:  Held,  that  though  of  a 
negative  character,  and  entitled  to  but  little,  if  any,  weight,  it  was  not 
irrelevant.     Village  of  Warren  v.  Wright,  298. 

10.  As  explanatory  of  plaintiff  continuing  a  journey  after  he  was 
injured.  A  party,  after  receiving  a  personal  injury  from  a  defective  side- 
walk in  this  State,  went  to  Canada,  where  his  deposition  was  taken  in 
a  suit  by  him  to  recover  damages.  In  the  cross-examination  he  was 
asked  if  he  stopped  over  at  any  place  on  his  return  to  Canada,  and 
answered  that  he  did  not,  and  then  said  in  explanation  that  a  physician 
on  the  train  advised  him  not  to  stop  off  over  night,  but  to  get  home  as 
soon  as  he  could:  Held,  that  in  rebuttal  of  the  inference  as  to  his 
physical  condition,  which  might  be  drawn  from  the  fact  of  his  being 
able  to  go  through  to  Canada  without  any  stopping,  it  was  proper  for 
him  to  give  his  reason  for  not  stopping  over.     Ibid.  298. 

11.  As  to  physical  condition  of  plaintiff  a  year  before  receiving  a 
personal  injury.  "Where  a  plaintiff  left  Canada  to  go  to  the  village  of 
"Warren,  in  this  State,  in  March,  1876,  and  there  received  a  personal 
injury  in  May,  1877,  by  the  falling  of  a  sidewalk,  in  a  suit  by  him 
against  the  village,  evidence  on  the  part  of  the  plaintiff  as  to  his  good 
physical  condition  when  he  left  Canada  was  objected  to  as  too  remote: 
Held,  that  as  there  was  testimony  on  the  part  of  the  defendant  as  to  the 
poor  health  of  the  plaintiff  but  a  short  time  after  his  coming  to  Warren, 
the  objection  was  without  force.     Ibid.  298. 
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EVIDENCE.     Continued. 

AS  TO  PECUNIARY  CIRCUMSTANCES  OF  PAETIES. 

12.  In  a  suit  to  recover  damages  for  the  death  of  a  person  caused 
by  the  alleged  negligence  of  the  defendant,  it  is  technically  erroneous  to 
admit  evidence  that  the  family  of  the  deceased  were  entirely  dependent 
on  his  labor  for  support,  though  in  the  particular  case  the  admission  of 
such  evidence  was  not  considered  as  doing  any  harm.  Chicago;  Bur- 
lington and  Quincy  Railroad  Co.  v.  Johnson,  Admr.  512. 

AS  TO  APPLICATION  OE  PAYMENTS. 

13.  Indorsement  of  the  payment  by  the  creditor.  "Where  the  maker 
of  a  note  in  a  suit  thereon  testified  that  in  making  a  payment  he  directed 
it  to  be  applied  on  the  note,  and  the  plaintiff  that  it  was  made  to  be 
applied  on  an  account,  it  was  held,  error  to  allow  the  plaintiff  to  give  in 
evidence  to  the  jury  a  copy  of  the  account  with  his  indorsement  of  the 
credit  thereon,  made  of  his  own  motion,  without  the  privity  of  the 
maker  of  the  note  or  his  surety,  and  to  allow  the  jury  to  take  such 
account  and  indorsement  with  them  on  their  retirement.  The  entry  of  a 
payment  on  an  account  by  a  creditor  instead  of  on  a  note  of  the  per- 
son paying,  is  of  itself  no  evidence  of  any  authority  to  make  such  appli- 
cation.    Craig  v.  Miller,  605. 

Proof  of  redemption  from  tax  sale. 

14.  The  book  of  lax  sales  and  redemptions  which  the  county  clerk 
is  required  to  keep,  and  in  which  to  enter  all  sales  for  taxes,  the  quantity 
sold,  name  of  purchaser,  etc.,  and  the  name  of  the  person  redeeming, 
the  date  and  amount  of  the  redemption  money,  is  competent  evidence 
of  the  facts  therein  entered,  and  of  a  redemption  appearing  therein. 
Gage  v.  Parker,  528. 

Proof  of  ownership  of  land. 

15.  Sufficiency.  While  a  complainant  must  prove  every  material  alle- 
gation of  his  bill  which  is  denied,  yet  when  his  ownership  of  lots,  in 
respect  of  which  relief  is  sought,  is  not  a  mooted  question,  his  testi- 
mony that  he  purchased  the  property  originally  with  his  own  money 
from  C  T>,  in  connection  with  the  deed  made  to  him  by  C  D,  may  be 
regarded  as  sufficient  proof  of  ownership.     Ibid.  528. 

16.  By  paying  taxes  in  former  owner's  name.  Where  a  person 
claimed  to  have  purchased  a  tract  of  land  from  a  non-resident  owner, 
for  whom  he  was  agent  in  respect  to  a  large  number  of  other  tracts, 
the  alleged  purchase  being  a  verbal  one,  and  during  a  period  of  thirty 
years  afterward,  in  paying  taxes  as  agent  on  his  principal's  other  lands, 
he  included  his  own  tract  in  his  principal's  list  of  lands,  but  there  was  no 
proof  that  he  ever  charged  the  taxes  on  his  tract  to  the  principal  in 
any  of  their  settlements:  Held,  that  this  was  likely  a  mistake,  and  the 
facts  did  not  afford  sufficient  evidence  to  show  that  his  claim  to  the 
tract  alleged  to  have  been  bought,  was  unfounded.  Smith  et  al.  v.  West 
et  al.  332. 
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EVIDENCE.     Continued. 

TO  FIX  DATE  OF  A  TRANSACTION. 

17.  It  is  a  well  known  rule  of  evidence,  that  as  a  means  of  fixing  the 
date  of  a  given  transaction,  it  may  be  proven  by  a  witness  that  at  a  given 
time  he  heard  of  the  occurrence.     Fisher  v.  The  People,  101. 

Affidavit  for  continuance. 

18.  Whether  admissible  as  evidence.  An  affidavit  of  a  party  for  a 
continuance  is  competent  evidence  against  him  on  the  trial,  when  it  is 
relevant  to  the  issue,  it  standing  on  the  same  footing  as  any  other  decla- 
ration made  by  him  under  oath.  Farrell  v.  The  People,  17.  See 
CEIMINAL  LAW,  3,  4,  5. 

Suppressing  or  fabricating  evidence. 

19.  Or  attempting  to  influence  a  witness.  On  the  trial  of  a  case  it 
may  be  shown  that  a  party  has  destroyed  or  suppressed  material  evi- 
dence, or  has  fabricated  such  evidence,  as  it  implies  an  admission  that 
he  has  no  right  to  recover  if  the  case  is  tried  on  the  evidence  as  it  exists. 
Chicago  City  Railway  Co.  v.  McMahon,  485. 

20.  On  the  trial  of  an  action  on  the  case,  brought  against  a  city  rail- 
way company  to  recover  for  a  personal  injury,  the  court  allowed  a 
witness  for  the  plaintiff  to  testify  that  a  clerk  in  the  employ  of  the 
defendant  offered  him  $300,  either  to  prevent  him  from  appearing  as  a 
witness  against  the  company,  or  to  influence  his  evidence  in  favor  of  the 
company.  This  was  objected  to  as  no  part  of  the  res  gestae:  Held,  that 
the  evidence  was  proper,  though  not  a  part  of  the  res  gestae.      Ibid.  485. 

Questioning  judicial  proceedings  coldateradly. 

21.  As  to  confirmation  of  special  assessment.  A  party  by  suffering 
judgment  of  confirmation  of  a  special  assessment  upon  his  property  by 
a  court  of  record,  is  estopped  in  a  collateral  proceeding  from  showing 
the  illegality  of  such  assessment  by  reason  of  the  insufficiency  of  the 
ordinance  on  which  it  is  based.     Gage  v.  Parker,  528. 

On  cross-examination. 

22.  As  to  enmity  of  witness  towards  the  party  against  whom  he  had 
testified.  On  the  cross-examination  of  one  of  the  plaintiff's  witnesses, 
he  was  asked  if  there  had  not  been  a  feud  or  quarrel  between  his  family 
and  one  of  the  defendant's  family,  which,  on  objection,  was  disallowed, 
the  court  remarking  to  counsel  that  they  might  inquire  as  to  the  witness' 
own  feelings.  The  witness  had  already  stated  that  he  had  not  spoken  a 
word  to  such  defendant  since  he  was  a  little  boy,  though  his  feelings 
toward  him  were  perfectly  friendly:  Held,  that  while  under  the  latitude 
of  cross-examination  it  would  not  have  been  improper  to  allow  the  ques- 
tion, there  was  no  such  error  in  disallowing  it  as  to  call  for  a  reversal. 
The  witness  had  already  stated  enough  to  show  the  relations  between  the 
parties,  and  that  was  all  the  excluded  question  could  have  properly 
elicited.     Schmidt  et  al.  v.  Sinnott,  160. 
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EVIDENCE.     Continued. 
Burden  of  proof. 

23.  To  establish  usury.  The  burden  of  proving  a  transaction  usu- 
rious, rests  upon  the  party  alleging  it.  The  usury  must  be  established 
by  a  preponderance  of  evidence,  or  else  the  defence  fails.  Kihlholz  v. 
Wolf,  Ex'x.  362. 

EVIDENCE  IN  CBIMINAL  CASES.     See  CBIMINAL  LAW,  3  to  8. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Bill  of  exceptions. 

1.  Whether  necessary — presumption  in  support  of  judgment.  If  a 
plaintiff  wishes  to  assign  for  error  the  dismissal  of  his  suit  on  motion, 
he  should  present  the  ground  on  which  the  court  acted  in  a  bill  of  excep- 
tions, so  that  the  error,  if  any,  may  clearly  appear  from  the  record.  Where 
no  reasons  are  assigned  for  a  motion  to  dismiss  a  suit,  nor  any  given 
which  led  the  court  to  its  action,  it  will  be  presumed  that  the  dismissal 
was  correct.     Blair  v.  Bay  et  al.  615. 

EXEMPTION. 
From  taxation.     See  TAXATION,  2,  3. 

FOBECLOSUBE.      See  MOBTGA.GES  AND  DEEDS  OF  TBUST,  1,  2; 
GABNISHMENT,  2. 

FOBFEITUBE  OF  FBANCHISE. 
For  non-user. 

And  of  a  partial  forfeiture.  See  KANKAKEE  BIVEB  IMPBOVE- 
MENT  COMPANY,  3,  4,  8. 

FOBMEB  ADJUDICATION. 
Whether  a  bar  to  relief. 

1.  Or  to  relief  on  new  ground.  Where  the  same  matters  involved  in 
a  suit  in  equity  were  involved  in  a  prior  suit,  though  in  the  United  States 
Circuit  Court,  and  the  two  suits  were  between  the  same  parties,  the 
decision  in  the  prior  suit  will  be  conclusive  on  the  trial  of  the  second 
suit  brought  in  the  State  court.  Buegger  et  al.  v.  Indianapolis  and 
St.  Louis  Bailroad  Co.  449.  ' 

2.  Where  a  suit  is  brought  in  the  United  States  Circuit  Court  to 
enjoin  the  collection  of  a  certain  tax  for  certain  years,  which  relief  is 
denied  on  a  final  hearing  on  the  merits,  and  the  bill  dismissed,  this  will 
be  a  bar  to  a  bill  filed  by  the  same  complainant  against  the  collectors  of 
the  same  counties,  seeking  the  same  identical  relief,  although  other  rea- 
sons and  grounds  may  be  alleged  in  the  second  suit  for  granting  the 
same.     A  prior  adjudication  between  the  same  parties  is  conclusive  upon 
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FOEMEK  ADJUDICATION.  Whether  a  bar  to  relief.  Continued. 
them,  not  only  as  to  the  matters  actually  determined,  but  as  to  every 
other  thing  within  the  knowledge  of  the  parties  which  might  have  been 
set  up  as  a  ground  for  relief  or  defence.  Ruegger  et  al.  v.  Indianapolis 
and  St.  Louis  Railroad  Co.  449. 


FOKMEK  DECISIONS. 

Equitable  defences — innocent  holders. 

1.  Holder  of  negotiable  paper  secured  by  mortgage — how  far  sub- 
ject to  equitable  defences.  As  to  application  of  the  doctrine  of  Olds  v. 
Cummings,  31  111.  188,  and  Chicago,  Danville  and  Vincennes  Railway 
Co.  v.  Loewenthal,  93  111.  433,  to  deeds  of  trust  given  to  secure  railroad 
coupon  bonds.  Peoria  and  Springfield  Railroad  Co.  v.  Thompson, 
187.     See  ASSIGNMENT,  1  to  4. 

Foreclosure— determining  adverse  titles. 

2.  As  to  the  scope  and  effect  to  be  given  to  Gage  v.  Perry,  93  111. 
176,  in  respect  to  determining  adverse  legal  titles  on  bill  to  foreclose  a 
mortgage.  Chicago  Theological  Seminary  v.  Gage,  175.  See  MORT- 
GAGES AND  DEEDS  OF  TRUST,  1. 

Use  of  "due  and  proper  care" — instruction. 

3.  Whether  submitting  a  question  of  law.  An  instruction  in  an 
action  for  a  personal  injury  growing  out  of  the  alleged  negligence  of  the 
defendant,  which  submits  to  the  jury  the  question  whether  the  plaintiff, 
at  the  time  of  the  injury,  was  exercising  "due  and  proper  care,"  is  not 
open  to  the  objection  that  it  submits  a  question  of  law  to  the  jury.  If 
some  of  the  expressions  used  in  the  case  of  Stratton  v.  Central  City 
Horse  Railway  Co.  are  in  conflict  with  this  view,  they  must  be  regarded 
as  modified  accordingly.  Schmidt  et  al,  v.  Sinnott,  160.  See  NEGLI- 
GENCE, 1  to  6. 

Limitations. 

4.  Effect  of  saving  clause  in  acts  repealing  certain  statutes  of 
limitation — former  decision.  The  14th  section  of  the  Statute  of  Limita- 
tions referred  to  is  a  part  of  the  act  approved  April  4,  1872,  and  the  24th 
section  of  the  same  act  (which  repeals  certain  former  acts  of  limita- 
tion) contains  a  saving  clause,  that  "this  section  shall  not  be  construed 
so  as  to  affect  any  rights  or  liabilities  or  any  causes  of  action  that  may 
have  accrued  before  this  act  shall  take  effect."  A  cause  of  action  arising 
under  section  16  of  the  general  Insurance  law  was  not  embraced  in  any 
of  the  statutes  repealed  by  the  24th  section.  Prior  to  1872  there  was  no 
general  Limitation  law  in  cases  of  actions  for  statutory  penalties.  So 
such  causes  of  action  are  in  no  way  affected  by  that  saving  clause.  In 
the  case  of  Dickson  v.  Chicago,  Burlington  and  Quincy  R.  R.  Co.  77 
111.  331,  the  saving  clause  in  section  24  of  the  Limitation  act  of  1872 
was  construed  as  if  the  words  "this  act"  had  been  used  instead  of  the 
words  "this  section."     This  construction  was  given  in  respect  to  a  cause 
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of  action  embraced  in  the  Limitation  act  of  1849,  but  the  saving  clause 
so  construed  does  not  affect  causes  of  action  not  embraced  in  the  stat- 
utes repealed  by  the  24th  section.  The  14th  section  will  still  be  given 
effect  as  to  preexisting  causes  of  action  for  a  statutory  penalty.  Grid- 
ley  v.  Barnes  et  al.  211. 

Road  tax — "bo ad  and  bkidge  tax." 

5.  How  to  be  applied,  respectively,  under  the  act  of"  1879 — the  case 
of  Baird  v.  The  People,  83  111.  387,  on  the  subject  not  applicable  since 
the  revision  of  the  Road  law  in  1879.  People,  use  of  Town  of  Highland 
v.  Suppiger  et  al.  434.     See  TAXATION,  4  to  7. 

Stockholders. 

6.  In  insurance  companies — liability  for  corporate  debts — under 
what  law  arising.  The  25th  section  of  the  charter  of  the  Lamar  Insur- 
ance Company,  on  the  subject  of  the  individual  liability  of  stockholders 
in  that  company  for  debts  of  the  corporation,  is  not  to  be  understood  as 
fixing  any  liability  at  all,  but  the  entire  section  is  one  of  limitation  or 
restriction  only, — that  is,  that  the  liability  of  the  stockholder  can  not 
be  extended  by  subsequent  legislation  beyond  the  limit  therein  pre- 
scribed. The  liability  of  the  stockholders  in  that  company  arises  under 
the  16th  section  of  the  general  law  relating  to  insurance.  Nor  is  the 
case  of  Arenz  v.  Weir,  89  111.  25,  to  be  understood  as  laying  down  any 
different  rule.  In  that  case  the  question  whether  section  25  of  the 
charter  imposed  any  such  liability  was  not  before  the  court.  That  sec- 
tion, together  with  art.  10  of  the  constitution  of  1848,  and  the  amend- 
ment of  the  charter  of  1869,  was  referred  to  merely  as  showing  that 
the  legislature  retained  the  constitutional  right  to  impose  upon  the 
stockholders  the  liability  as  fixed  by  the  16th  section  of  the  general 
Insurance  law.     Gridley  v.  Barnes  et  al.  211. 

FORMER  RECOVERY. 
Of  entire  and  separate  demands. 

1.  As,  principal  and  interest.  Where  a  promissory  note,  running, 
according  to  the  face  of  it,  for  several  years,  provides  that  the  interest 
shall  be  payable  annually,  and  "if  the  interest  is  not  so  paid  the  entire 
principal  sum  shall  immediately  become  due  and  payable, "  the  omission 
to  pay  the  interest  for  a  given  year  will  not  operate  to  render  the  annual 
interest  thus  accrued  and  unpaid,  together  with  the  principal  sum,  an 
entire  demand,  in  any  such  sense  as  will  preclude  a  recovery  for  each 
year's  interest  as  it  shall  accrue,  in  successive  suits  therefor.  Wehrly  v. 
Morfoot,  183. 

2.  So  where  a  recovery  was  had  for  one  year's  interest,  under  such  a 
contract,  it  was  held  the  judgment  so  recovered  would  not  operate  as  a 
bar  to  a  subsequent  suit  for  the  interest  which  had  accrued  in  the  suc- 
ceeding year.     Ibid.  183. 
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FORMER  EECOVEEY.    Of  entike  and  separate  demands.    Continued. 

3.     Of  course,  if  the  prior  action  had  been  brought  for  the  principal 

sum,  and  the  interest  which  had  accrued  up  to  a  particular  date,  then  the 

recovery  therein  would  bar  any  further  suit  upon  the  note,  although  it 

was  for  less  than  the  amount  actually  due.     Wehrly  v.  Morfoot,  183. 

FRANCHISE. 
Grant  of  a  franchise. 

1.  Does  not  carry  tangible  property.     See  CONVEYANCES,  1. 
Whether  franchise  involved. 

2.  In  suit  to  wind  up  affairs  of  a  corporation,  and  to  dissolve  the 
same.     See  APPEALS  AND  WRITS  OF  ERROR,  4. 

Forfeiture  for  abuse  or  non-user. 

3.  And  of  a  partial  forfeiture— further,  as  to  the  exercise  of  a  dis- 
cretion whether  there  shall  be  a  judgment  of  ouster,  or  only  a  fine 
imposed.  See  KANKAKEE  RIVER  IMPROVEMENT  COMPANY, 
3,  4,  5. 

Lessee  of  franchise — in  part. 

4.  Effect  of  acts  of  forfeiture  as  to  other  parts.     Same  title,  8. 

FRAUDULENT  CONVEYANCES. 

Settlement  by  husband  on  his  wife. 

1.  A  husband  in  failing  circumstances  had  conveyed  sixty  acres  of 
land,  including  his  homestead,  in  satisfaction  of  prior  loans  of  his  wife 
to  him  of  $1700,  and  being  pressed  by  his  creditors  he  procured  a  loan  of 
$3000  on  the  land,  and  the  wife  gave  up  her  conveyance,  and  joined  in 
the  mortgage  to  secure  such  loan,  releasing  her  dower,  in  consideration 
that  her  husband  would  settle  upon  her  twenty-three  acres  of  the  land, 
including  their  homestead,  agreeing  to  sign  any  other  deed  or  mortgage 
her  husband  might  make  to  settle  with  his  creditors.  The  husband,  in 
pursuance  of  such  arrangement,  conveyed  to  her  the  tract  of  twenty- 
three  acres,  and  it  appeared  that  his  indebtedness  to  her  was  ample 
consideration  for  the  property  conveyed  to  her  above  the  amount  of  the 
homestead  exemption:  Held,  that  the  conveyance  to  the  wife  was  upon 
a  sufficient  consideration,  and  valid  against  the  creditors  of  her  husband. 
Payne  et  al.  v.  Miller  et  al.  442. 

2.  A  husband,  though  in  failing  circumstances,  may  make  a  convey- 
ance to  his  wife,  when  it  is  made  upon  a  full  and  fair  consideration; 
and  when  such  conveyances  are  made  in  good  faith,  they  will  be  sus- 
tained to  the  extent  of  the  consideration  actually  paid,  and  no  further. 
Ibid.  442. 

As  to  subsequent  creditors. 

3.  A  voluntary  conveyance  by  a  husband  and  wife  to  a  party  who 
immediately  reconveys  to  the  wife,  can  not  be  impeached  as  fraudulent 
as  against  subsequent  creditors  of  the  husband,  when  there  is  no  evi- 


718  INDEX. 


FRAUDULENT  CONVEYANCES. 
As  to  subsequent  creditors.     Continued. 

dence  that  the  conveyance  was  colorable,  merely,  and  that  a  secret  trust 
and  confidence  existed  for  the  benefit  of  the  husband,  or  that  the  deeds 
were  made  in  anticipation  of  incurring  debts  to  avoid  which  the  convey- 
ances were  made.     Lucas  v.  Lucas,  121. 

4.  Voluntary  conveyance  not  rendered  bad  by  attempting  to  prove 
consideration.  An  attempt  on  a  creditor's  bill  to  prove  a  valuable  con- 
sideration for  a  conveyance  of  land,  and  failure  to  establish  it,  will  not 
deprive  the  grantee  of  the  right  to  claim  its  benefit  as  a  voluntary  con- 
veyance without  fraud.     Ibid.  121. 

FKEEHOLD. 
Whether  a  freehold  involved. 

As  affecting  the  right  of  appeal.  See  APPEALS  AND  WRITS  OF 
ERROR,  5,  6,  7. 

GARNISHMENT. 
What  subject  thereto. 

1.  As  to  debtor's  obligations  given  in  pledge,  and  afterwards  sur- 
rendered to  him.  Eailroad  bonds  of  a  railway  company,  not  sold  and 
negotiated,  but  merely  pledged  by  it  as  collateral  security,  when  dis- 
charged and  surrendered  are  not  property  of  the  company  liable  to  be 
reached  by  garnishment  against  an  officer  of  the  company  receipting  for 
the  same,  but  who  in  fact  never  received  them.  Galena  and  Southern 
Wisconsin  Railroad  Co.  v.  Stahl,  67. 

2.  Whether  property  interest  passed  on  sale  under  foreclosure,  as 
to  bonds  given  in  pledge.  Where  a  railway  company  pledged  twenty- 
eight  of  its  bonds  as  collateral  security  for  a  bank  debt,  which  were 
included  in  a  subsequent  foreclosure  decree  in  a  suit  for  and  in  behalf 
of  all  the  bondholders,  and  a  committee  of  certain  holders  of  the  bonds 
purchased  the  property,  for  the  costs  of  the  suit,  for  the  benefit  of  the 
bondholders  contributing  towards  the  payment  of  the  costs,  not  including 
the  company  to  whom  the  twenty-eight  bonds  had  been  surrendered  by 
the  bank,  and  upon  which  bonds  no  assessment  was  paid,  and  a  new 
company  was  formed  by  the  persons  interested  in  the  purchase:  Held, 
that  the  original  company  took  no  interest  in  the  purchase  as  a  holder  of 
its  own  bonds  so  taken  up,  and  had  no  property  in  the  purchase  liable 
to  be  reached  by  garnishment.     Ibid.  67. 

GUARDIAN  AND  WARD. 
Loans  by  a  guardian. 

1.  Must  be  approved  by  county  court.  Where  a  guardian  loans  his 
ward's  money,  the  statute  requires  that  the  county  court  must  approve 
the  security;  and  the  ward  may  treat  a  loan  made  without  such  approval 
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GUAKDIAN  AND  WARD.    Loans  by  a  guardian.     Continued. 

of  the  county  court  as  an  appropriation  of  the  money  to  the  guardian's 
own  use.  The  statutory  requirement  that  the  security  shall  be  approved 
by  the  court  is  mandatory,  not  merely  directory.  Mclntyre  v.  The 
People,  use,  etc.  142. 

Guardian's  bond. 

2.  Alteration  of  guardian's  bond  will  not  affect  ward.  The  adding 
of  another  name  as  security  in  the  body  of  a  guardian's  bond,  and  the 
signing  and  sealing  of  such  bond  by  the  new  surety,  under  an  order  of 
court  requiring  additional  security,  even  if  unlawful,  will  not  affect  the 
security  of  the  ward  in  the  bond  as  originally  made,  or  defeat  a  recovery 
thereon;  and  if  lawfully  made,  the  ward  may  treat  the  bond  as  that  of  all 
the  sureties  named  in  it  after  its  alteration,  and  may  sue  any  one  of  such 
sureties  separately.     Ibid.  142. 

3.  Action  lies  without  first  fixing  guardian's  liability.  Under  the 
statute,  it  is  not  necessary  that  the  guardian's  account  shall  be  adjusted 
in  the  county  court,  and  the  extent  of  his  liability  thereby  ascertained, 
before  an  action  will  lie  against  his  sureties  upon  his  bond.  The  dam- 
ages may  be  ascertained  in  the  suit  on  the  bond.     Ibid.  142. 

HEIES. 
Heirship  by  contract. 

1.  In  respect  to  illegitimate  child — degree  and  character  of  proof 
required.  Where  there  is  an  attempt  to  establish  a  verbal  contract 
alleged  to  have  been  made  by  the  putative  father  to  make  his  illegitimate 
child  an  heir,  by  the  testimony  of  the  mother  and  other  relations  of  the 
child  alone,  the  evidence  should  be  looked  upon  with  great  jealousy, 
and  it  should  be  weighed  in  the  most  scrupulous  manner,  to  see  what 
is  the  character  and  position  of  the  witnesses  generally,  and  whether  they 
are  corroborated  to  such  an  extent  as  to  secure  confidence  that  they  are 
telling  the  truth.  Such  claims  are  always  dangerous,  and  when  they 
rest  on  parol  evidence  they  should  be  strictly  scanned,  especially  when 
an  attempt  is  made,  under  cover  of  a  parol  contract,  to  effect  a  distribu- 
tion different  from  that  which  the  law  makes.  Wallace  v.  Rappleye  et  al. 
229. 

2.  Contract  as  to  heirship  of  legitimate  child — without  notice  of  a 
prior  agreement.  Where  a  divorced  husband,  in  consideration  of  the 
release  of  dower  by  his  former  wife  in  all  his  lands,  covenanted  with 
her  that  on  his  death  his  and  her  son  should  receive  the  portion  of  the 
covenantor's  estate  that  he  would  be  entitled  to  by  the  laws  of  the  State 
as  a  lawful  heir,  it  was  held,  that  such  covenant  was  binding,  and  was 
a  bar  to  any  relief  in  equity  on  behalf  of  an  illegitimate  child  of  the 
covenantor,  claimed  under  an  alleged  prior  verbal  promise  by  him  to  the 
mother  of  such  child  to  make  the  latter  an  heir.  To  affect  the  mother 
of  the  lawful  heir,  or  what  she  purchased  by  her  contract,  she  must  have 
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had  notice  of  the  prior  agreement.  She  not  having  notice,  her  child 
would  hold  the  favorable  position  of  an  innocent  purchaser  for  value, 
without  notice.     Wallace  v.  Rappleye  et  al.  229. 

Adoption  of  child. 

3.  So  as  to  confer  the  right  of  inheritance — requirements  of  the 
statute.  Under  the  statute,  where  there  are  husband  and  wife,  the*  wife's 
interest  as  respects  herself  or  her  children  in  the  right  of  inheritance  can 
not  be  affected  by  any  act  of  adoption  by  the  husband  alone  of  another's 
child  than  their  own,  giving  it  the  right  of  inheritance,  but  there  must  be 
consent  of  the  wife  thereto.     Ibid.  229. 

Use  of  the  word  "heir"  in  a  will. 

4.  Who  is  meant  thereby.     See  WILLS,  11. 

HIGHWAYS. 

Streets. 

1.  Dedication  for  streets — what  becomes  of  the  fee.  A  statutory 
dedication  vests  the  legal  title  to  the  soil,  marked  and  properly  designated 
for  streets,  in  the  city,  while  a  common  law  dedication  leaves  the  legal 
title  in  the  original  owner.     Gosselin  v.  City  of  Chicago,  623. 

2.  Insufficient  acknowledgment  of  plat — estoppel— common  law  dedi- 
cation. The  owners  of  land  laid  out  into  lots  and  streets  by  an  agent 
not  authorized  to  acknowledge  the  plat  thereof,  by  the  sale  of  the  lots 
will  be  estopped  from  questioning  the  existence  of  the  streets.  Such 
acts  will  constitute  a  dedication  at  common  law.     Ibid.  623. 

3.  Town  plat — acknowledgment  by  attorney  in  fact — its  effect. 
Under  the  "Act  providing  for  the  recording  of  town  plats,"  in  force 
February  27,  1833,  an  attorney  in  fact  was  not  authorized  to  acknowledge 
such  plats,  and  a  plat  so  acknowledged  will  not  vest  the  legal  title  of  the 
streets  in  the  corporation.     Ibid.  623. 

4.  Power  to  sell  and  convey — extent  of  authority  given  thereby. 
A  power  of  attorney  to  sell  and  convey  real  estate  simply,  confers  no 
power  to  lay  off  the  same  into  town  lots,  so  as  to  vest  the  fee  of  the  streets 
in  the  municipality  for  the  use  of  the  public,  nor  does  it  authorize  the 
agent  to  make  a  partition.     Ibid.  623. 

Road  law  of  1877. 

5.  Repealed.  The  act  of  1879  concerning  "roads  and  bridges"  is  a 
revision  of  former  laws  on  this  subject,  and  in  terms  repeals  the  act  of 
1877,  so  far  as  it  relates  to  counties  under  township  organization,  and 
also  all  other  acts  or  parts  of  acts  inconsistent  therewith.  People,  use 
of  Town  of  Highland  v.  Suppiger  et  al.  434. 

Appeals. 

6.  On  appeal  from  highway  commissioners  to  three  supervisors — 
how  far  and  for  what  length  of  time  the  action  of  the  latter  is  con- 
clusive.   On  an  appeal  from  any  order  of  the  commissioners  of  highways 
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concerning  a  public  road,  where  the  three  supervisors  obtain  jurisdiction, 
such  jurisdiction  is  exclusive  for  the  time  being  over  the  matters  em- 
braced in  the  appeal,  and  the  power  of  the  commissioners  over  the  same 
subject  matter  is  suspended  for  the  period  of  one  year,  and  they  can 
not,  within  that  period,  make  any  orders  except  in  furtherance  of  that 
of  the  supervisors.  People  ex  rel.  v.  Commissioners  of  Highways  of 
Town  of  Oswego,  640. 

7.  But  if  the  period  of  one  year  from  the  making  of  the  order  by 
the  supervisors  to  establish  a  road  and  assess  the  damages  shall  have 
elapsed,  without  any  steps  being  taken  to  open  the  road  or  pay  damages, 
the  commissioners  of  highways  may,  if  in  their  judgment  the  damages 
are  manifestly  too  high,  and  their  payment  an  unreasonable  burden  on 
the  tax-payers  of  the  town,  make  an  order  revoking  or  vacating  all  the 
proceedings  of  the  supervisors.  It  seems  the  supervisors  may  do  the 
same  thing  within  the  one  year  succeeding  their  action.      Ibid.  640. 

Obstruction— what  constitutes. 

8.  Continuing  the  same.  The  building  of  a  fence  upon  a  road, 
whether  across  the  same  or  longitudinally  with  the  road,  is  an  obstruc- 
tion thereof,  within  the  meaning  of  section  58  of  the  Eoad  law  of  1874, 
and  the  person  so  obstructing  is  liable  to  the  statutory  penalty  for  suffer- 
ing such  fence  to  remain  upon  the  road  after  being  ordered  to  remove 
the  same  by  the  highway  commissioners,  although  the  penalty  for  the 
original  obstruction  may  be  barred  by  the  Statute  of  Limitations.  Boyd 
v.  The  Town  of  Farm  Ridge,  408. 

Eoad  tax—  "eoad  and  bridge  tax." 

9.  How  to  be  applied,  respectively,  under  sections  16  and  119  of  the 
act  of  1879.     See  TAXATION,  4  to  7. 

ILLEGITIMATE  CHILD. 
Heirship  by  contract. 

Of  the  putative  father.     See  HEIKS,  1. 

INDUSTKIAL  SCHOOLS. 
Of  the  act  of  May  29,  1879. 

1.  Constitutionality — as  being  in  restraint  of  personal  liberty. 
Section  3  of  the  act  entitled  "An  act  to  aid  industrial  schools  for  girls," 
approved  May  29,  1879,  which  provides  for  the  committing  to  such  a 
school  of  dependent  infant  girls  who  beg  or  receive  alms  while  selling 
or  pretending  to  sell  any  article  in  public,  or  who  frequent  any  street, 
alley  or  other  place  for  the  purpose  of  begging,  or  who  have  no  perma- 
nent place  of  abode,  proper  parental  care  or  guardianship,  or  sufficient 
means  of  subsistence,  or  who  for  other  cause  are  wanderers  through  the 
streets  and  alleys  or  other  public  places,  or  who  live  with  or  frequent 
the  company  of,  or  consort  with,  reputed  thieves  or  other  vicious  per- 
46—103  III. 
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INDUSTEIAL  SCHOOLS.     Of  the  act  of  Mat  29,  1879.     Continued. 
sons,  or  who  are  found  in  a  house  of  ill-fame  or  a  poor  house,  is  not 
unconstitutional,  as  being  in  violation  of  the  Bill  of  Eights  in  respect  to 
personal  liberty.    Petition  of  Ferrier,  367. 

2.  Under  such  act  due  provision  is  made  for  the  protection  of  all 
just  rights,  and  the  institution  is  not  a  prison,  but  a  school;  and  the 
sending  of  a  young  female  child  there  to  be  taken  care  of  under  a  proper 
guardian  to  be  appointed,  who  otherwise  has  no  one  to  care  for  her,  is 
not  to  be  regarded  as  punishment.  The  restraint  of  liberty  in  such 
institution  is  no  more  than  is  found  in  any  well  regulated  school.  Such 
a  degree  of  restraint  as  is  essential  to  the  proper  education  of  a  child,  is 
in  no  just  sense  an  infringement  of  the  inherent  and  inalienable  right  to 
personal  liberty.     Ibid.  367. 

3.  The  power  conferred  upon  the  county  court  under  this  act  is  but 
of  the  same  character  as  the  jurisdiction  exercised  by  the  courts  of  chan- 
cery over  the  persons  and  property  of  infants,  having  its  foundation  in 
the  prerogative  of  the  Crown,  flowing  from  its  general  power  and  duty, 
as  parens  patriot,  to  protect  those  who  have  no  other  lawful  protector. 
Such  an  institution  is  but  an  agency  of  the  State  for  the  needful  and 
proper  control  and  care  of  female  infants  when  found  to  be  destitute  of 
it.     Ibid.  367. 

Notice — to  whom  to  be  given. 

4.  The  statute  provides  merely  that  notice  shall  be  given  to  the 
parents  of  such  infant  female.  In  this  case  written  notice  was  served 
upon  the  mother,  with  a  copy  of  the  petition,  on  the  day  before  the  trial, 
and  the  step-father  appeared.  It  was  held  there  was  notice  in  compli- 
ance with  the  statute,  as  opportunity  was  afforded  to  be  present,  and  to 
apply  for  further  time  if  not  ready  for  the  investigation.      Ibid.  367. 

AS  TO  THE  NUMBER  OF  THE  JURY. 

5.  Under  the  act  of  1879  relating  to  the  industrial  school,  the  party 
sought  to  be  adjudged  a  dependent  infant  female  is  not  entitled  to 
a  jury  of  twelve  persons,  the  act  only  giving  six  jurors.  That  pro- 
vision of  the  constitution  that  "the  right  of  trial  by  jury  as  heretofore 
enjoyed  shall  remain  inviolate,"  does  not  apply  in  such  a  case,  which 
is  not  a  suit  according  to  the  course  of  the  common  law,  but  is  purely  a 
statutory  proceeding,  and  under  a  statute  enacted  since  the  adoption  of 
the  constitution.     Ibid.  367. 

INHEEITANCE. 
Heirship  by  contract.     See  HEIES,  1,  2. 

INJUNCTIONS. 

TO  RESTRAIN  COLLECTION  OF  TAXES. 

1.  On  an  assessment  in  wrong  town.  "Where  a  person  voluntarily 
makes  a  return  of  his  personal  property  to  an  assessor  of  a  town  other 
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INJUNCTIONS.     To  restrain"  collection  of  taxes.     Continued. 

than  that  of  the  situs  of  the  property,  and  which  is  subject  to  assessment 
in  a  different  town,  a  court  of  equity  will  not  enjoin  the  collection  of  the 
taxes  extended  upon  such  erroneous  assessment  on  the  ground  that  the 
party  was  induced  to  make  such  return  in  ignorance  of  the  law,  upon 
the  statement  of  the  assessor  to  him  at  the  time  that  the  taxes  would  be 
the  same  if  the  property  was  assessed  in  either  town.  Such  statement 
can  not  render  the  assessment  fraudulent,  as  the  party  is  bound  to  know 
the  law.  People  ex  rel.  Johnson  v.  Atkinson,  45. 
On  dissolution  of  injunction. 

2.  As  to  suit  at  law — of  the  proper  entry  to  be  made.  Where  an 
entry  is  made  showing  that  the  proceedings  in  an  action  at  law  have  been 
enjoined  in  equity,  and  the  suit  at  law  continued  for  that  reason,  it  is 
proper,  before  proceeding  with  the  cause,  that  an  entry  should  be  made 
of  record  showing  the  dissolution  of  the  injunction.  Blair  v.  Ray  et  al. 
615. 

3.  Dismissal  of  suit  at  law — after  dissolution  of  injunction — suffi- 
ciency of  grounds  for  dismissal.  An  order  dismissing  an  action  of 
replevin  and  ordering  a  return  of  the  property,  reciting  that  it  appearing 
to  the  court  that  an  injunction  restraining  the  further  prosecution  of 
the  suit  has  been  dissolved,  is  not  sufficient  to  show  the  reason  for  the 
dismissal.  It  shows  only  that  the  court  was  authorized  to  proceed  in 
the  cause.  The  dissolution  of  the  injunction  does  not  of  itself  furnish 
ground  for  a  dismissal  of  the  suit  enjoined.     Ibid.  615. 

INSOLVENT  DEBTORS. 
Assignment  for  benefit  of  creditors. 

Jurisdiction  in  county  court.  See  ASSIGNMENT  FOR  THE  BEN- 
EFIT OF  CREDITORS,  2  to  5. 

INSTRUCTIONS. 
Right  to  have  proper  instructions  given. 

1.  It  is  error  to  refuse  an  instruction  which  accurately  states  a  rule 
of  law  applicable  to  the  issues  and  evidence,  when  that  rule  is  not 
announced  in  any  others  given.     Bennett  v.  Connelly,  50. 

Of  their  qualities. 

2.  Giving  facts  of  one  side  only.  An  instruction  which  sets  forth 
at  length  the  facts  as  testified  to  by  the  party's  own  witnesses,  and  upon 
the  hypothesis  of  the  belief  of  such  facts  directs  the  jury  how  to  find, 
is  objectionable,  and  is  properly  refused.  Village  of  Warren  v.  Wright, 
298. 

3.  The  blending  of  separate  and  distinct  legal  propositions  in  the 
same  sentence  or  paragraph  in  an  instruction,  usually  causes  error,  in 
that  it  tends  to  confuse  and  mislead,  and  should  be  avoided.  Chicago, 
Burlington  and  Quincy  Railroad  Co.  v.  Johnson,  Admr.  512. 
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Use  of  "due  and  proper  cake"— negligence. 

4.  Whether  the  use  of  the  words  quoted,  in  an  instruction,  is  the 
submission  of  a  question,  of  law  to  the  jury.  See  NEGLIGENOEj 
1  to  4. 

Explanation  of  teems,  etc. 

5.  It  is  often  important  and  necessary  for  the  court  to  explain  fo  the 
jury  the  meaning  of  technical  terms  not  in  common  use,  or  to  define  the 
meaning  of  words  or  phrases  in  a  contract,  statute,  or  the  like.  And  it  is 
proper  for  the  court,  on  its  own  motion  or  on  request,  to  define  specific- 
ally what  is  meant  in  an  instruction  by  the  words  "due  and  proper  care," 
though  there  is  no  necessity  for  doing  so  except  upon  request.  Schmidt 
et  al.  v.  Sinnott,  160. 

Instructions  construed. 

6.  As  whether  assuming  a  controverted  question  of  fact.  In  an 
action  against  an  incorporated  village  to  recover  for  a  personal  injury 
alleged  to  have  resulted  from  a  defective  sidewalk,  the  defendant  asked 
an  instruction  to  the  effect  that  if  the  sidewalk  was  constructed  by  adja- 
cent lot  owners  then  there  would  be  required  of  the  corporation  only  a 
certain  measure  of  diligence.  The  court  modified  this  instruction  by 
saying,  "that  where  a  corporation  authorises  the  lot  owner  to  construct 
the  sidewalk,  it  is  the  duty  of  the  corporation,"  etc.  The  modification 
was  held  not  to  be  obnoxious  to  the  criticism  that  it  assumed  that  the 
corporation  authorized  and  directed  the  construction  of  the  sidewalk,  or 
that  it  was  done  under  its  supervision,  when  that  was  a  contested  point 
in  the  case  whether  the  sidewalk  was  thus  constructed,  or  was  built 
entirely  by  the  lot  owner.  The  word  "authorize"  imported  no  more  than 
the  corporation  allowing  the  lot  owner  to  construct  the  sidewalk,  as  he 
might  well  have  done  under  the  village  ordinance.  Village  of  Warren 
v.  Wright,  298. 

7.  On  the  trial  of  one  for  larceny  of  goods,  the  possession  of  which 
by  the  accused  four  days  after  the  theft  was  not  disputed,  the  court 
instructed  the  jury  "that  the  possession  of  stolen  property  soon  after  the 
commission  of  the  theft  is  prima  facie  evidence  that  the  person  in  whose 
possession  it  is  found  is  guilty  of  the  wrongful  taking,  and  is  sufficient 
to  warrant  a  conviction,  unless  the  other  evidence  in  the  case  or  the  sur- 
rounding circumstances  are  such  as  to  raise  a  reasonable  doubt  of  such 
guilt:"  Held,  that  the  instruction  was  proper,  and  not  open  to  the  objec- 
tion that  it  assumed  the  existence  of  any. fact  necessary  to  be  proven 
which  was  disputed  on  the  trial.     Smith  v.  The  People,  82. 

INSURANCE  COMPANIES. 
When  they  may  commence  business. 

Preliminaries  required  under   general   law   of  1869.      Diversey  v. 
Smith,  378.     See  CORPORATIONS,  10. 
Liability  of  stockholders.     See  CORPORATIONS,  5  to  15. 
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INTERPLEADER. 
In  proceeding  by  attachment. 

Of  the  issues  to  be  tried.     See  ATTACHMENT,  2,  3,  4. 

JUDGMENTS. 
Questioned  by  a  stranger. 

1.  A  judgment  or  decree  absolutely  void  for  want  of  jurisdiction  in 
the  court,  may  be  assailed  by  a  stranger  to  the  record,  if  it  affects  his 
prior  or  superior  equities.  Otherwise  he  can  not  intermeddle  with  it. 
Freydendall  et  al.  v.  Baldwin  et  al.  325. 

JUDICIAL  NOTICE.     See  EVIDENCE,  1. 

JUDICIAL  SALE. 
Subsequent  reversal  of  judgment. 

Plaintiff  procuring  the  sale  not  liable  in  trespass.  See  TRES- 
PASS, 1. 

JURISDICTION. 

County  court. 

1.  In  cases  of  misdemeanor.  The  county  court  has  jurisdiction  to 
try  an  indictment  for  selling  spirituous  liquor  to  a  minor  without  having 
the  written  consent  of  his  parents,  etc.,  when  sent  to  it  by  the  circuit 
court  in  pursuance  of  an  application  for  a  change  of  venue  on  account 
of  the  prejudice  of  the  circuit  judge.     Barr  v.  The  People,  110. 

2.  In  case  of  an  assignment  for  the  benefit  of  creditors— jurisdiction 
of  county  court  exclusive.  See  ASSIGNMENT  FOR  THE  BENEFIT 
OF  CREDITORS,  2  to  5. 

County  courts  and  probate  courts. 

3.  Of  their  jurisdiction  of  probate  and  other  matters.  Section  18 
of  article  6  of  the  constitution  of  1870,  declares  that  county  courts  shall 
have  jurisdiction  in  all  matters  of  probate,  settlement  of  estates  of  de- 
ceased persons,  appointment  of  guardians  and  conservators,  and  settle- 
ment of  their  accounts,  in  all  matters  relating  to  apprentices,  and  in 
proceedings  for  the  collection  of  taxes  and  assessments,  and  such  other 
jurisdiction  as  may  be  provided  for  by  general  law.  Klokke  v.  Dodge, 
125. 

4.  By  section  20  of  the  same  article,  it  is  provided  that  probate  courts, 
when  established  under  the  constitution,  shall  have  original  jurisdiction 
in  all  matters  of  probate,  the  settlement  of  estates  of  deceased  persons, 
the  appointment  of  guardians  and  conservators,  and  the  settlement  of 
their  accounts,  in  all  matters  relating  to  apprentices,  and  in  cases  of  the 
sales  of  real  estate  of  deceased  persons  for  the  payment  of  debts.  Ibid. 
125. 

5.  Upon  the  establishment  of  a  probate  court  in  a  particular  county, 
the  county  court  of  such  county  is  at  once,  by  operation  of  law,  deprived 
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JURISDICTION.  County  coubts  and  probate  coubts.  Continued. 
of  its  jurisdiction  in  matters  of  probate,  and  in  all  other  matters  over 
which  probate  courts  are  given  jurisdiction.  There  can  not  be  concur- 
rent jurisdiction  between  the  two  courts  in  the  same  county.  The  juris- 
diction of  the  probate  courts  is  exclusive.  Klokke  v.  Dodge,  125. 
Of  the  extended  jubisdiction  of  county  coubts. 

6.  In  counties  in  which  probate  courts  are  or  may  be  established — 
constitutionality  of  the  act  of  1881.  The  act  of  1881,  "to  extend  the 
jurisdiction  of  county  courts  in  counties  in  which  probate  courts  are  or 
may  be  established,"  provides,  "that  in  all  counties  in  which  probate 
courts  are  or  may  hereafter  be  established,  county  courts  may  have  con- 
current jurisdiction  with  the  circuit  court  in  all  cases  at  law  and  in 
equity,  except  criminal  cases  where  the  punishment  may  be  death,  or 
confinement  in  the  penitentiary:"  Held,  the  act  was  unconstitutional, 
the  extended  jurisdiction  attempted  to  be  thereby  conferred  being  re- 
stricted to  county  courts  in  certain  counties,  and  not  affecting  the  county 
courts  in  all  the  counties  in  the  State  alike,  thus  being  within  the  inhibi- 
tion of  that  clause  of  sec.  29,  art.  6,  of  the  constitution,  declaring  the 
jurisdiction  "of  all  courts  of  the  same  class  or  grade"  shall  ne  uniform. 
Ibid.  125. 

7.  So  it  was  held,  the  county  court  of  Cook  county,  that  being  one  of 
the  counties  in  which  a  probate  court  has  been  established,  and  in  which 
it  was  sought  to  make  the  act  operative,  has  no  jurisdiction  of  a  bill  in 
chancery  for  relief  against  certain  taxes  alleged  to  have  been  illegally 
assessed  against  the  property  of  the  complainant.     Ibid.  125. 

Waiveb  of  objection. 

8.  For  want  of  jurisdiction  in  chancery.  Where  a  defendant  demurs 
to  a  bill  to  set  aside  a  tax  deed  as  a  cloud  upon  title,  on  the  ground  it 
presents  no  case  for  the  interposition  of  a  court  of  equity,  but  declines 
to  answer,  even  upon  being  ruled  to  answer,  he  will  'not  be  held  as  hav- 
ing waived  his  objection  that  there  was  a  want  of  jurisdiction,  on  the 
ground  of  there  being  an  adequate  remedy  at  law.     Gage  v.  Griffin,  41. 

Jubisdiction  in  chanceey. 

9.  Generally.  See  CHANCERY,  2,  10,  12,  13;  TRUSTS  AND 
TRUSTEES,  1,  2. 

JURY. 
Right  to  juby  of  twelve. 

1.  Under  the  act  of  1879  relating  to  the  industrial  school,  the  party 
sought  to  be  adjudged  a  dependent  infant  female  is  not  entitled  to 
a  jury  of  twelve  persons,  the  act  only  giving  six  jurors.  That  pro- 
vision of  the  constitution  that  "the  right  of  trial  by  jury  as  heretofore 
enjoyed  shall  remain  inviolate,"  does  not  apply  in  such  a  case,  which 
is  not  a  suit  according  to  the  course  of  the  common  law,  but  is  purely  a 
statutory  proceeding,  and  under  a  statute  enacted  since  the  adoption  of 
the  constitution.     Petition  of  Ferrier,  367. 
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JURY.     Continued. 
Mode  of  obtaining  a  jury  in  county  court. 

2.  The  county  court  is  authorized  by  statute,  when  a  jury  has  not 
been  drawn  and  summoned  as  required  in  the  circuit  court,  on  the  first 
day  of  the  term,  after  ascertaining  what  cases  are  to  be  tried  by  jury,  to 
have  a  venire  issued  for  twelve  jurors,  or  less,  by  agreement  of  the  par- 
ties, who  shall  be  summoned  by  the  sheriff  from  the  body  of  the  county 
to  serve  as  jurors  for  each  trial  had  during  the  term.  The  order  for  such 
jury  to  serve  during  the  term,  instead  of  the  particular  case  in  which  one 
is  demanded,  is  not  error.     Barr  v.  The  People,  110. 

Objection  as  to  competency. 

3.  Whether  availing  on  error  when  peremptory  challenges  are  not 
exhausted.  In  a  criminal  case,  where  the  defendant  was  on  trial  upon  a 
charge  of  robbery,  a  juror  was  challenged  for  cause,  the  ground  of  objec- 
tion being  that  he  could  not  understand  the  English  language.  Upon 
his  examination  the  juror  stated  that  he  was  a  German;  could  read  and 
speak  English,  but  could  not  read  writing  in  English.  The  challenge 
was  disallowed  in  the  court  below,  and  the  juror  was  sworn,  and  served 
as  a  juror  in  the  case.  On  error  it  was  held,  without  inquiring  whether 
the  juror  was  incompetent  on  the  ground  suggested,  that  inasmuch  as  it 
did  not  appear  that  the  accused  had  exhausted  his  peremptory  challenges, 
or  that  he  subsequently  had  occasion  to  do  so,  the  objection  was  not  well 
taken.     Collins  v.  The  People,  21. 

KANKAKEE  RIVER  IMPROVEMENT  COMPANY. 
Of  its  powers  and  duties. 

1.  Of  the  duty  to  file  with  the  Auditor  sworn  statements  of  the 
amount  expended  in  improvements — effect  of  the  act  of  1865  in  respect 
to  such  a  requirement  in  the  original  charter.  Section  7  of  the  original 
charter  of  the  "Kankakee  and  Iroquois  Navigation  and  Manufacturing 
Company,"  passed  in  1847,  (of  which  company  the  "Kankakee  River 
Improvement  Company"  is  the  successor,)  reserved  to  the  State  the  right 
to  resume  the  control  of  the  improvements  authorized  by  the  charter,  at 
any  time  after  twenty  years,  by  paying  to  the  company,  or  to  the  stock- 
holders thereof,  the  cost  of  said  improvements,  with  six  per  cent  interest 
thereon  per  annum.  The  same  section  required  the  company  to  keep 
a  true  and  accurate  account  of  all  expenditures  made  in  respect  to  such 
improvements,  and  to  file  a  copy  of  the  same  in  the  Auditor's  office  of 
this  State,  on  or  before  the  first  Monday  of  January  in  each  year,  attested 
by  the  oath  of  the  president  of  such  company.  In  1865  a  supple- 
mentary act  was  passed,  by  the  5th  section  of  which  it  was  provided 
that  the  rights  of  property  of  the  company  should  in  no  way  thereafter  be 
abridged  or  impaired,  or  affected  by  any  prior  legislation.  This,  it  is 
held,  operated  to  repeal  that  portion  of  the  original  charter  which  reserved 
to  the  State  the  right  to  resume  the  control  of  the  improvements.  The 
keeping  and  filing  of  accounts  of  the  expenses  of  the  improvements  was 
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merely  incidental  and  subservient  to  the  object  of  purchase  by  the  State, 
that  there  might  be  means  at  hand  of  knowing  the  cost  of  the  work,  and 
which  might  be  of  aid  and  assistance  in  the  exercise  of  the  option  to 
purchase.  But  the  right  of  purchase  having  been  relinquished  by  the 
State,  then  its  incident,  the  keeping  and  filing  of  these  accounts.,  fol- 
lowed it,  and  was  no  longer  in  force  after  the  act  of  1865.  So  the 
omission  after  that  time  to  keep  and  file  such  accounts  was  no  ground  of 
forfeiture  of  the  franchise  of  the  company.  People  ex  rel.  Attorney 
General  v.  Kankakee  River  Improvement  Co.  491. 

2.  Of  the  character  of  the  franchise  conferred,  as  respects  its  en- 
tirety— and  of  the  option  to  omit  to  do  any  part  of  the  work  proposed. 
The  original  charter  of  the  Kankakee  and  Iroquois  Navigation  and  Man- 
ufacturing Company  gave  to  that  company  power  to  improve  the  navi- 
gation of  the  Kankakee  and  Iroquois  rivers  from  points  mentioned,  up 
the  streams  to  the  Indiana  State  line,  "and  also  from  and  to  any  points 
on  said  streams  intermediate  the  extremes  hereinbefore  mentioned."  It 
was  an  integral  work  of  the  improvement  of  the  navigation  of  the  two 
rivers  which  the  act  contemplated,  and  it  admitted  no  idea  of  separa- 
bility, or  of  optional  privilege  on  the  part  of  the  company  in  respect 
to  the  making  or  omission  to  make  the  proposed  improvement  upon  any 
particular  parts  of  the  streams  within  the  designated  limits.     Ibid.  491. 

3.  The  6th  section  of  the  act  of  February  16,  1865,  amendatory  of 
the  original  charter,  directed  the  company  "to  lock  and  slack- water  the 
Kankakee  river  from  Kankakee  City  to  the  east  line  of  the  State  of  Illi- 
nois, within  eight  years  from  the  passage  of  this  act,  with  works  suffi- 
cient to  pass  canal  boats  of  the  size  of  line  boats  on  the  Illinois  and 
Michigan  Canal."  Prior  to  the  act  of  1865  there  was  no  time  prescribed 
within  which  this  or  any  other  part  of  the  improvement  was  required  to 
be  completed.  It  was  held,  this  6th  section  was  not  to  be  construed  as 
merely  a  limitation  in  point  of  time,  upon  the  further  enjoyment  of  a 
supposed  option,  as  applicable  to  the  particular  portion  of  the  work 
therein  specified,  such  option  going  to  the  extent,  as  was  contended,  of 
relieving  the  company  of  any  obligation  to  make  the  improvement  at  all, 
but  was  to  be  understood  as  a  positive  requirement,  such  as  was  em- 
braced in  the  original  charter,  that  the  work  should  be  done,  and  in 
respect  to  this  particular  portion  that  it  should  be  done  within  the  time 
limited.  The  requirement  became  an  express  condition  annexed  to  the 
grant  of  the  entire  franchise  conferred,  which  the  company  must  have 
performed  to  entitle  it  to  a  continuance  of  its  franchise.  A  non-com- 
pliance with  the  requirement  would  be  per  se  a  misuser,  and  a  cause 
of  forfeiture  of  the  franchise  as  for  condition  broken.     Ibid.  491. 

4.  Moreover,  the  franchise  was  entire  in  its  character,  embracing  the 
whole  improvement  as  contemplated  in  the  original  charter.  It  was  not 
divisible  so  as  to  admit  of  a  forfeiture  as  to  a  part  and  non-forfeiture  as 
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to  the  residue.     An  abuse  in  a  particular  department  of  an  entire  fran- 
chise is  cause  of  forfeiture  of  the  whole  franchise.    People  ex  rel.  Attor- 
ney General  v.  Kankakee  River  Improvement  Co.  491. 

5.  Abuse  of  franchise — as  to  the  exercise  of  a  discretion  whether 
there  shall  be  a  judgment  of  ouster,  or  only  a  fine  imposed.  In  case  of 
an  abuse  of  a  franchise  conferred  upon  a  corporation,  the  statute  gives 
to  the  court  a  discretionary  power,  instead  of  entering  a  judgment  of 
ouster  from  the  franchise,  unless  the  court  should  be  of  opinion  that 
the  public  good  demands  such  judgment,  to  merely  assess  a  fine.  Where 
the  omission  of  duty  is  of  minor  importance,  the  alternative  of  a  fine  may 
properly  be  considered,  but  when  the  non-performance  is  of  a  thing 
which  is  of  the  essence  of  the  contract, — going  to  the  object  of  the 
incorporation, — not  doing  the  very  thing  the  performance  of  which  was 
the  purpose  and  object  for  which  the  corporation  was  created,  then  the 
State  may  well  resume  the  control  of  the  subject  involved,  by  a  judg- 
ment of  ouster.     Ibid.  491. 

6.  So  in  the  case  of  the  Kankakee  Elver  Improvement  Company,  in 
its  omission  to  comply  with  the  requirement  "to  lock  and  slack- water  the 
Kankakee  river  from  Kankakee  City  to  the  east  line  of  the  State, "  there 
was  a  neglect  to  do  that  which  was  so  essential  to  the  accomplishment  of 
the  enterprise  contemplated  by  the  charter,  that  the  public  good  required 
the  State  should  resume  the  corporate  franchise.     Ibid.  491. 

State  aid  foe  improvement  of  rivers. 

7.  Constitutional  inhibition  as  to  railroads  and  canals.  It  was 
objected  to  the  resumption  by  the  State  of  the  franchise  granted  for 
the  improvement  of  the  navigation  of  the  Kankakee  and  Iroquois  rivers, 
as  for  a  misuser,  that  work  which  had  already  been  done  in  furtherance 
of  the  project  would  fall  into  decay  and  ruin,  from  inability  of  the  State 
to  make  repairs  and  keep  it  up,  because  of  the  provision  of  the  constitu- 
tion of  1870  that  "the  General  Assembly  shall  never  loan  the  credit  of 
the  State,  or  make  appropriations  from  the  treasury  thereof,  in  aid  of 
railroads  or  canals."  It  was  held,  this  provision  did  not  apply.  It  does 
not  respect  rivers, — and  a  river  does  not  become  a  canal  from  having  its 
navigation  improved  by  artificial  means.     Ibid.  491. 

Lessee  of  franchise — in  part. 

8.  Effect  of  acts  of  forfeiture  as  to  other  parts.  Where  a  private 
corporation  holds  a  franchise  which  is  entire  in  its  character,  as,  to 
improve  the  navigation  of  a  river  between  certain  designated  points, 
but  with  the  power  to  lease  a  portion  of  the  works,  a  lessee  of  such  por- 
tion will  hold  subject  to  the  risk  of  forfeiture  of  the  entire  franchise  if 
his  lessor  should  be  guilty  of  default  in  respect  to  the  improvement  of 
any  other  portion  of  the  stream.  The  lessee  in  such  case  would  take  as 
in  case  of  any  other  conditional  estate,  subject  to  the  condition,  and 
with  the  liability  to  forfeiture  for  breach  of  the  condition.     Ibid.  491. 
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LACHES.     See  LIMITATIONS,  12  to  15. 
LANDLORD  AND  TENANT. 

AS  TO  THE  USE  OF  A  BUILDING. 

1.  Breach  of  landlord's  agreement  as  to  character  of  use  of  other 
portions  of  building — to  defeat  a  recovery  of  rent  Where  a  landlord 
agrees  with  the  tenant  at  the  time  of  making  the  lease  of  a  portion  of  a 
building  that  he  will  not  lease  any  other  part  of  such  building  for  a 
saloon,  or  for  saloon  purposes,  in  consideration  of  which  the  lease  is 
accepted,  a  subsequent  leasing  of  a  part  of  such  building,  before  the 
term  expires,  for  the  excepted  purpose,  and  permitting  it  to  be  used  for 
that  purpose,  when  the  original  tenant  does  not  leave  the  premises 
demised  to  him,  but  enjoys  them  for  the  balance  of  the  term,  will  not 
defeat  a  recovery  of  the  rent  from  the  prior  tenant  for  the  time  such 
other  part  of  the  building  was  so  improperly  occupied  and  used.  Such 
an  agreement  is  not  a  condition  precedent  to  the  right  to  recover  rent, 
and  does  not  go  to  the  entire  consideration,  but  is  to  be  taken  as  a  stip- 
ulation, the  breach  of  which  only  gives  an  action  for  damages  to  the 
lessee.     Chicago  Legal  News  Co.  v.  Browne  et  al.  317. 

2.  The  rule  is  well  settled  that  the  wrongful  act  of  the  landlord  does 
not  debar  him  from  a  recovery  of  rent,  unless  the  tenant,  by  such  act, 
has  been  deprived  in  whole  or  in  part  of  the  possession,  either  actually 
or  constructively,  or  the  premises  are  rendered  useless.     Ibid.  317. 

LAW  AND  FACT. 
What  constitutes  ordinary  care. 

1.  In  an  action  to  recover  for  injuries  resulting  from  the  alleged  neg- 
ligence of  the  defendant,  an  instruction  is  faulty  which  details'  certain 
facts  as  constituting  ordinary  care  and  diligence,  instead  of  leaving  it  to 
the  jury  to  determine,  from  all  the  evidence  in  the  case,  whether  there 
had  been  the  exercise  of  due  care  and  diligence  by  the  party  charged  with 
negligence.    Village  of  Warren  v.  Wright,  298.    See  NEGLIGENCE,  6. 

"Due  and  proper  care." 

2.  As  to  the  use  of  those  words  in  an  instruction — whether  submit- 
ting a  question  of  law.  Schmidt  et  al.  v.  Sinnott,  160.  See  NEGLI- 
GENCE, 1  to  5. 

LESSEE. 
Lessee  of  franchise— in  part. 

Effect  of  acts  of  forfeiture  as  to  other  parts.  See  KANKAKEE 
RIVER  IMPROVEMENT  COMPANY,  8. 

LEVY  AND  SALE  ON  EXECUTION. 
Effect  of  subsequent  reversal. 

As  to  liability  of  plaintiff  in  trespass.     See  TRESPASS,  1. 
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LICENSES. 

TO   KEEP  A  DRAM-SHOP. 

1.  Arbitrary  discrimination  as  to  persons.  Under  a  general  ordi- 
nance of  a  city  for  licensing  dram-shops,  the  city  authorities  have  no 
right  to  make  an  arbitrary  discrimination  in  granting  licenses.  They 
can  not  grant  the  same  to  a  favored  few  and  refuse  it  to  another  who 
has  in  all  respects  complied  with  the  ordinance  and  laws  of  the  State, 
and  who  is  admitted  to  be  in  every  respect  a  suitable  person.  Zanone 
v.  Mound  City,  552. 

2.  The  business  of  dealing  in  liquor  is  recognized  by  the  constitution 
as  a  legitimate  business,  and  a  license  to  keep  a  grocery  or  dram-shop  is 
placed  in  the  same  category  with  licenses  to  carry  on  any  other  lawful 
business,  and  it  must  be  dealt  with  according  to  law,  and  special  privi- 
leges are  not  to  be  granted  to  particular  persons.     Ibid.  552. 

Extent  of  limitation. 

3.  And  in  what  manner  to  be  prescribed.  The  court  is  not  pre- 
pared to  decide  that  municipal  authorities  may  not  refuse  a  license  to 
persons  of  such  habits  and  character  as  render  them  unfit  persons  to 
be  licensed,  or  that  they  may  not  limit  the  number  of  dram-shop 
keepers  to  be  licensed;  but  this  must  be  done,  if  at  all,  by  ordinance, 
and  it  would  seem  that  in  such  a  case,  to  avoid  favoritism  and  monopoly, 
some  provision  should  be  made  for  a  fair  competition  among  suitable 
persons  seeking  such  privileges.     Ibid.  552. 

Eemedy  in  case  of  refusal. 

4.  When  the  granting  will  be  compelled  by  mandamus.  Any  one 
who  has  brought  himself  strictly  within  the  requirements  regulating 
the  licensing  power,  may  compel  by  mandamus  the  corporate  authorities 
to  grant  hiln  a  license  when  it  is  refused  through  mere  caprice.  Ibid. 
552. 

License  fee  on  dogs. 

5.  Is  not  a  tax — constitutionality  of  the  act  imposing  it.  See 
DOGS— LICENSE  FEE,  1. 

LIENS. 

HOW  LIENS  ARE  CREATED — AND  BY  WHOM. 

1.  Lien  of  carrier  for  demurrage.  All  liens  are  created  by  law  or 
by  contract  of  the  parties,  and  when  the  law  gives  none,  neither  party 
can  create  one  without  the  consent  or  agreement  of  the  other.  Hence 
the  consignee  of  goods  shipped  by  railroad  is  not  bound  by  rules  and 
regulations  of  the  railway  company  providing  for  a  lien  for  demurrage, 
though  published,  without  his  or  the  consignor's  assent  thereto  when 
the  contract  for  shipping  the  goods  was  made.  Even  a  knowledge  of 
such  rules,  without  assent  thereto,  will  not  affect  the  shipper  or  con- 
signee.    Chicago  and  Northwestern  Railway  Co.  v.  Jenkins,  588. 
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LIENS.     Continued. 

PRIORITY  OF  RIGHT— HOW  ACQUIRED. 

2.  When  not  acquired  merely  by  the  institution  of  suit.  The  mere 
institution  of  a  suit  at  law  by  one  of  several  creditors  of  an  insolvent 
bank  to  enforce  the  personal  liability  of  a  stockholder  for  the  payment 
of  his  claim,  does  not  give  him  a  prior  right  or  lien  on  the  fund  when 
collected,  to  the  exclusion  of  all  other  creditors  of  the  bank,  and  the 
fact  that  such  creditor  was  prevented  from  obtaining  final  judgment  in 
his  suit  at  law  by  injunction  on  bill  filed  by  other  creditors,  after  the 
bringing  of  the  suit  at  law,  can  make  no  difference.  Such  fund,  when 
collected  of  the  stockholder,  under  decree  in  the  suits  in  chancery,  is  for 
the  benefit  of  all  the  creditors  who  are  parties  to  the  suits  in  equity.  In 
this  State  it  is  the  final  judgment  or  decree  of  the  court  which  creates  a 
lien.     City  of  Chicago  et  al.  v.  Hall  et  al.  342. 

Lien  of  a  decree. 

3.  On  lands  in  a  different  county.  The  lien  of  a  decree  being  limited 
by  the  statute  in  its  territorial  extent  the  same  as  that  of  a  judgment  at 
law,  does  not  extend  to  lands  of  a  defendant  situate  in  a  county  other 
than  that  in  which  the  decree  was  rendered,  and  the  court  rendering  the 
decree  has  no  power  to  extend  its  lien  beyond  the  limits  of  the  county, 
by  declaring  it  shall  be  a  lien  on  lands  in  such  other  county.  Sapp  v. 
Wightman,  150;   Yackle  v.  Wightman,  169. 

4.  Effect  of  section  6  of  the  Divorce  act.  The  power  to  make  a 
decree  for  alimony  a  lien  upon  lands  out  of  the  county,  is  not  conferred 
by  section  6  of  the  Divorce  act,  which  gives  the  court  power  to  "enforce 
payment  of  alimony  by  causing  the  defendant  to  give  security  for  the 
payment  thereof,  or  in  any  other  manner  consistent  with  the  rules  and 
practice  of  the  court. "  This  implies,  only,  that  resort  may  be  had  to  the 
known  modes  under  the  rules  of  practice  for  enforcing  writs,  orders  and 
decrees,  such  as  sequestration,  attachment  for  contempt,  etc.,  or  to  the 
statutory  method  of  creating  a  lien  upon  lands  within  the  court's  juris- 
diction.    Sapp  v.  Wightman,  150. 

5.  On  change  of  venue  in  suit  for  divorce — giving  alimony  in  lieu 
of  dower — effect  as  to  extent  of  lien.  The  fact  that  a  suit  for  a  divorce 
and  alimony  is  brought  in  one  county,  and  taken  by  change  of  venue  to 
another,  will  not  give  the  decree  of  the  court  in  the  latter  county  any 
more  effect,  as  a  lien  upon  land  in  the  county  where  the  bill  was  origin- 
ally filed,  than  if  it  had  been  brought  in  the  court  in  which  the  decree 
was  entered,  nor  will  the  fact  that  alimony  is  decreed  to  be  taken  in  sat- 
isfaction of  dower,  make  any  difference  as  to  the  lien  of  the  decree. 
Ibid.  150. 

6.  How  a  decree  or  judgment  may  be  made  a  lien  in  another  county. 
To  make  a  judgment  or  decree  rendered  in  one  county,  on  change  of 
venue,  a  lien,  under  the  act  of  1874,  upon  the  defendant's  real  estate  in 
the  county  where  the  suit  was  brought,  a  transcript  thereof  must  be 
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filed  with  the  clerk  of  the  circuit  court  of  the  latter  county,  and  an  entry 
of  the  same  made  in  the  judgment  docket,  after  which  such  judgment  or 
decree  will  have  the  same  effect  as  if  rendered  in  the  court  in  which  the 
suit  was  originally  instituted.  The  recording  of  a  copy  of  such  decree 
in  the  book  of  the  record  of  deeds,  in  pursuance  of  a  direction  in  the 
decree,  will  not  be  regarded  as  a  compliance  with  the  statute,  and  will 
create  no  lien  upon  the  defendant's  lands  as  against  an  innocent  pur- 
chaser for  value.     Yackle  v.  Wightman,  169. 

Vendor's  lien. 

7.  Waived  by  taking  collateral  security.  The  vendor  of  real  estate, 
by  taking  collateral  or  other  security  for  the  purchase  money,  waives  his 
lien  on  the  property  sold.     Ilett  et  al.  v.  Collins  et  al.  74. 

8.  Lost  when  the  debt  is  barred  by  limitation.  Where  the  debt  for 
the  purchase  money  of  real  estate  is  barred  by  the  Statute  of  Limitations, 
no  vendor's  lien  can  exist  that  may  be  enforced.     Ibid.  74. 

LIMITATIONS. 
Commencement  of  suit. 

1.  What  constitutes,  as  affecting  the  limitation  of  actions.  The 
bringing  of  a  suit  is  the  issuing  of  a  summons  or  other  process  to  bring 
the  defendant  into  court.  The  substitution  of  the  assignee  of  a  bank- 
rupt as  plaintiff  in  a  suit,  is  not  to  be  regarded  as  the  commencement 
of  the  suit  by  the  assignee,  within  the  meaning  of  the  United  States 
statute  limiting  such  actions  to  two  years  after  the  assignee's  appoint- 
ment.    Chicago  and  Northwestern  Railway  Co.  v.  Jenkins,  588. 

AS  TO  CASES  EMBRACED  IN  STATUTE. 

2.  Generally.  In  construing  statutes  of  limitation,  the  courts  can 
only  hold  that  they  embrace  such  subjects  as  are  specifically  named  or 
embraced  in  enumerated  classes.  Cases  or  classes  not  enumerated  are 
excluded  from  their  operation  by  implication.     Ibid.  588. 

3.  As  to  suits  by  assignee  in  bankruptcy — under  the  act  of  Congress 
—  to  ivhat  suits  the  statute  applies.  The  statute  of  the  United  States 
limiting  the  bringing  of  suits  by  the  assignee  of  a  bankrupt  within  two 
years  from  the  time  of  his  appointment,  was  designed  only  to  apply  to 
suits  brought  by  him,  and  not  to  actions  already  pending  in  which  he 
may  be  substituted  as  plaintiff,  although  such  substitution  may  be  more 
than  two  years  after  his  appointment.     Ibid.  588. 

Pendency  of  suit. 

4.  The  Statute  of  Limitations  does  not  run  against  a  cause  of  action 
after  a  suit  thereon  is  commenced,  and  during  its  pendency,  and  numer- 
ous cases  hold  that  the  mere  commencement  of  a  suit  without  service 
within  the  statutory  period,  will  prevent  the  statute  from  becoming  a 
bar.     Ibid.  588. 
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LIMITATIONS.     Continued. 
Making  new  parties. 

5.  Or  introducing  new  matter,  by  amendment.  "Where  not  only  new 
parties  are  made  in  a  pending  suit,  but  by  amendment  also  new  rights 
or  causes  of  action  already  barred  are  brought  before  the  court,  the  Stat- 
ute of  Limitations  may  be  properly  set  up  as  to  such  new  matter,  but 
not  where  no  new  rights  are  brought  into  the  suit  which  were  not  barred 
when  the  suit  was  brought.  Chicago  and  Northwestern  Railway  Co.  v. 
Jenkins,  588. 

Action  fob  statutory  penalty. 

6.  As,  to  enforce  the  liability  of  trustees  and  corporators  of  insur- 
ance companies.  The  14th  section  of  the  Statute  of  Limitations  provides: 
"Actions  for  a  statutory  penalty  shall  be  commenced  within  two  years 
next  after  the  cause  of  action  accrued."     Gridley  v.  Barnes  et  al.  211. 

7.  The  liability  of  the  trustees  and  corporators  of  insurance  com- 
panies, arising  under  the  16th  section  of  the  general  law  in  relation  to 
insurance,  approved  March  11,  1869,  is  imposed,  not  as  upon  contract, 
but  by  way  of  a  statutory  penalty  only.  So  a  cause  of  action  arising 
under  that  section  is  within  the  14th  section  of  the  Limitation  law,  and 
will  be  barred  after  two  years  from  the  time  it  accrued,  if  suit  be  not 
brought  within  that  time.     Ibid.  211. 

Effect  of  saving  clause. 

8.  In  acts  repealing  certain  statutes  of  limitation — former  decision. 
The  14th  section  of  the  Statute  of  Limitations  referred  to  is  a  part  of  the 
act  approved  April  4,  1872,  and  the  24th  section  of  the  same  act  (which 
repeals  certain  former  acts  of  limitation)  contains  a  saving  clause,  that 
"this  section  shall  not  be  construed  so  as  to  affect  any  rights  or  liabilities 
or  any  causes  of  action  that  may  have  accrued  before  this  act  shall  take 
effect."  A  cause  of  action  arising  under  section  16  of  the  general  Insur- 
ance law  was  not  embraced  in  any  of  the  statutes  repealed  by  the  24th 
section.  Prior  to  1872  there  was  no  general  Limitation  law  in  cases  of 
actions  for  statutory  penalties.  So  such  causes  of  action  are  in  no  way 
affected  by  that  saving  clause.     Ibid.  211. 

9.  In  the  case  of  Dickson  v.  Chicago,  Burlington  and  Quincy  R.  R. 
Co.  77  111.  331,  the  saving  clause  in  section  24  of  the  Limitation  act 
of  1872  was  construed  as  if  the  words  "this  act"  had  been  used  instead 
of  the  words  "this  section."  This  construction  was  given  in  respect  to 
a  cause  of  action  embraced  in  the  Limitation  act  of  1849,  but  the  saving 
clause  so  construed  does  not  affect  causes  of  action  not  embraced  in  the 
statutes  repealed  by  the  24th  section.  The  14th  section  will  still  be  given 
effect  as  to  preexisting  causes  of  action  for  a  statutory  penalty.    Ibid.  211. 

Vendor's  lien. 

10.  Is  lost  when  the  debt  is  barred  by  limitation.  Where  the  debt 
for  the  purchase  money  of  real  estate  is  barred  by  the  Statute  of  Limita- 
tions, no  vendor's  lien  can  exist  that  may  be  enforced.  Ilett  et  al.  v. 
Collins  et  al.  74. 
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LIMITATIONS.     Continued. 
"Writ  of  error. 

11.  In  cases  arising  under  the  Burnt  Records  act.  The  limitation  of 
twelve  months  from  the  entering  of  the  final  decree  in  a  suit  instituted 
under  the  Burnt  Eecords  act  of  1872,  within  which  a  writ  of  error  may- 
be sued  out,  as  provided  in  the  16th  section  of  that  act,  applies  to  cases 
of  that  character  which  may  have  been  determined  in  an  Appellate 
Court,  as  well  as  to  cases  where  the  writ  of  error  is  sought  to  be  sued 
out  of  the  Supreme  Court  to  a  circuit  court.  McClure  v.  Walker  el  al. 
544. 

Lapse  of  time  from  the  statute.  I 

12.  Delay  in  avoiding  sale  under  deed  of  trust.  "Where  lots  of  a  per- 
son were  sold  under  a  deed  of  trust  given  by  him,  and  he  acquiesced  in 
the  trustee's  sale  and  conveyance  up  to  the  time  of  his  death,  which  was 
more  than  seven  years  after  the  sale,  during  which  time  others  acquired 
title  under  that  sale,  and  no  claim  was  set  up  to  the  property  by  the  heirs 
of  the  grantor  for  more  than  twenty  years  after  the  sale,  it  was  held, 
that  both  the  grantor  and  those  claiming  under  him  were  estopped  to 
deny  that  the  trustee's  sale  and  deed  were  valid,  and  that  they  were 
barred  by  their  laches.     Miller  et  al.  v.  Shaw  et  al.  277. 

13.  So,  where  a  trustee,  under  a  power  in  a  trust  deed,  sold  and  con- 
veyed all  the  lots  embraced  in  the  trust  deed,  more  than  six  years  before 
the  grantor's  death,  and  the  grantor  knew  of  such  sale,  and  that  the  pur- 
chaser claimed  all  the  lots,  the  latter  frequently  applying  to  the  grantor 
to  raise  the  money  with  which  to  pay  the  indebtedness,  or  to  take  back 
the  property,  which  he  failed  to  do,  and  finally  the  grantor  told  the 
purchaser  to  keep  the  property  and  do  the  best  he  could  with  it,  as  he 
could  not  do  anything  more,  this  was  held  such  an  acquiescence  in 
the  sale  as  to  estop  him  and  those  claiming  under  him  from  asserting 
title  to  the  lots,  and  that  his  laches  was  a  bar  to  any  equitable  relief. 
Ibid.  277. 

14.  As  to  administrator's  application  for  sale  of  land.  A  delay  of 
seven  years  from  the.  grant  of  letters  by  an  administrator  to  apply  for 
an  order  for  the  sale  of  land  to  pay  debts,  when  not  sufficiently  explained, 
showing  a  valid  reason  for  the  laches,  is  sufficient  to  defeat  the  applica- 
tion.    Furlong,  Admx.  v.  Riley  et  al.  628. 

15.  Sufficiency  of  reasons  for  delay.  The  fact  of  the  destruction 
of  the  records  and  files  of  the  court  by  fire,  and  the  neglect,  for  a  num- 
ber of  years,  of  the  administratrix  (who  was  the  widow)  to  have  her  award 
fixed  by  the  appraisers,  will  not  furnish  sufficient  ground  to  excuse  a 
delay  of  ten  years  after  the  grant  of  letters  in  applying  for  an  order  to 
sell  real  estate  of  the  intestate  to  satisfy  such  widow's  award.  The  ad- 
ministratrix can  not  urge  her  own  neglect  of  duty  as  a  ground  for  avoid- 
ing the  limitation.     Ibid.  628. 
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Limitations — laches — how  availed  of. 

16.  "When  by  demurrer.  "Where  the  fact  that  a  debt  sought  to  be 
collected  is  barred  by  the  Statute  of  Limitations,  appears  on  the  face  of 
the  bill,  advantage  may  be  taken  of  the  bar  on  demurrer.  Ilett  el  al.  v. 
Collins  et  al.  74. 

17.  Where  the  laches  of  a  complainant  sufficient  to  bar  a  recovery 
appears  on  the  face  of  the  bill,  the  defendant  may  raise  the  question  of 
the  sufficiency  of  the  bill  as  well  by  demurrer  as  by  answer.  Furlong, 
Admx.  v.  Riley  et  al.  628. 

18.  Where  an  administrator's  petition  for  leave  to  sell  real  estate  to 
pay  debts,  filed  more  than  seven  years  after  the  grant  of  letters,  attempts 
to  give  an  excuse  for  the  delay,  and  thereby  to  avoid  the  defence  of  laches, 
the  question  of  laches  is  properly  presented  by  demurrer,  and  need  not 
be  set  up  by  answer.     Ibid.  628. 

LIS  PENDENS.     See  NOTICE,  2. 

MANDAMUS. 
In  the  Supkeme  Coukt. 

1.  As  an  original  proceeding— practice — not  controlled  by  the  stat- 
ute. The  statute  regulating  the  practice  in  mandamus  cases  (Rev.  Stat. 
1874,  p.  691,)  has  no  application  to  practice  in  the  Supreme  Court.  It 
was  designed  to  regulate  the  practice  in  the  circuit  courts,  and  not  in  this 
court.  However,  the  practice  in  such  cases  in  this  court  will  be  made  to 
conform,  as  nearly  as  may  be,  to  that  as  regulated  by  statute  in  the  cir- 
cuit courts.     People  exrel.  v.  Thistlewood  et  al.  139. 

2.  Petition  filed  only  upon  leave — summons  awarded  only  upon 
cause — when  returnable.  The  summons  in  mandamus,  in  an  original 
proceeding  in  the  Supreme  Court,  will  not  be  awarded  as  a  matter  of 
course,  but  only  upon  cause  shown  by  petition,*  and  the  petition  can  be 
filed  only  upon  leave  granted  for  that  purpose.     Ibid.  139. 

3.  If,  upon  examination  of  the  petition,  no  cause  is  shown  for  award- 
ing the  summons,  it  will  be  denied,  f  as  was  the  practice  in  this  court 
before  the  passage  of  the  statute.     Where  the  petition  shows  sufficient 

*  The  writ  of  mandamus  will  not  be  awarded  in  the  Supreme  Court  upon 
mere  motion, — a  petition  must  be  presented  showing  the  grounds  of  the 
application.     The  People  ex  rel.  v.  Loomis,  94  111.  587. 

f  This  writ  is  not  now,  as  formerly,  a  prerogative  writ;  it  is  nothing  more, 
under  our  statute,  than  an  ordinary  action  at  law  in  cases  where  it  is  the 
appropriate  remedy.  Yet  it  is  to  be  issued  in  the  discretion  of  the  court. 
People  ex  rel.  v.  Weber,  86  111.  285.  Under  the  statute,  the  petition  takes 
the  place  of  the  alternative  writ,  and  defects  in  it  are  to  be  taken  advantage 
of  as  they  were  when  found  in  the  alternative  writ;  and  defects  in  substance 
can  be  taken  advantage  of  at  any  time  before  the  granting  of  the  peremptory 
writ,— even  after  return  made.  ^People  ex  rel.  v.  Davis,  93  111.  133. 
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cause,  the  summons  will  be  ordered  to  be  issued,  as  it  would  from  the 
circuit  court.*     People  ex  rel.  v.  Thistlewood  et  al.  139. 

4.  If  the  matter  to  be  litigated  concerns  the  public  interest,  the  court 
has  uniformly  made  the  writ  returnable  to  the  term  at  which  the  appli- 
cation is  made,  but  if  it  be  of  a  mere  private  nature,  the  practice  is  to 
make  the  writ  returnable  to  the  succeeding  term.     Ibid.  139. 

5.  Also,  of  the  time  of  service  of  the  summons.  The  summons 
should,  in  any  case,  be  made  returnable  at  a  time  not  less  than  five  days 
prior  to  the  hearing,  but  there  is  nothing  in  the  statute  or  in  the  practice 
that  obtains,  which  requires  there  should  be  five  days  service  before  the 
matter  can  be  heard  in  this  court.     Ibid.  139. 

Continuance— in  mandamus. 

6.  For  want  of  service.  It  is  a  sufficient  ground  for  a  continuance 
in  a  proceeding  for  mandamus  in  this  court,  where  the  action  or  conduct 
of  several  persons  is  sought  to  be  affected  or  controlled  by  the  writ,  that 
some  of  the  persons  so  to  be  affected  have  not  been  served  with  the 
summons.     Ibid.  139. 

TO  COMPEL  THE  GRANTING  OF  LICENSE. 

7.  To  keep  a  dram-shop.     See  LICENSES,  4. 

MAKKIED  WOMEN. 
Conveyance  of  their  sep abate  property. 

1.  All  that  was  required  by  the  laws  in  force  in  1867,  to  enable  a 
married  woman  to  convey  her  real  estate,  was  that  she  and  her  husband 
should  execute  the  deed,  after  which  she  should  appear  before  a  proper 
officer  and  acknowledge  the  same  in  the  mode  pointed  out  in  the  statute, 
and  such  deed  being  acknowledged  by  the  husband,  or  his  execution 
thereof  proven  according  to  law,  it  was  effectual  to  pass  the  title  to  the 
wife's  separate  property.     Miller  et  al.  v.  Shaw  et  al.  277. 

2.  Construction  of  a  deed — as  to  the  proper  parties.  In'the  begin- 
ning of  a  deed  for  the  separate  real  estate  of  a  wife,  where  the  parties  are 
first  stated,  "A  B,  in  her  own  right,  wife  of  C  D,"  was  named  as  party  of 
the  first  part,  and  her  husband  was  not  otherwise  named  in  that  clause 
of  the  deed  as  the  party  making  the  grant,  but  in  the  clause  releasing 
the  homestead  the  husband  was  named  as  "party  of  the  first  part, "  and 
so  in  the  covenanting  and  attesting  clauses,  and  he  also  signed  and 
acknowledged  it  as  his  and  his  wife's  deed:  Held,  that  even  if  the  statute 
of  1815  required  the  husband  to  join  in  the  granting  clause,  that  fact  was 
sufficiently  shown  by  the  deed,  taking  the  whole  of  it  together.    Ibid.  277. 


*  Upon  asking  leave  to  file  a  petition  for  a  writ  of  mandamus  in  this  court, 
it  is  not  necessary  to  couple  with  such  application  a  motion  that  a  summons 
or  an  alternative  writ  be  awarded.  Upon  granting  leave  to  file  the  petition, 
if,  upon  examination,  it  is  found  that  sufficient  cause  is  shown,  the  summons 
will  be  awarded  without  any  special  motion  for  that  purpose.  Blatchford 
et  al.  v.  Newberry  et  al.  100  111.  481. 
47—103  III. 
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MASTEE'S  KEPOET. 
Time  to  except  thebeto.     See  PEACTICE,  7. 

MASTEE  AND  SEEVANT. 
Liability  of  mastee  foe  weongful  acts  of  seevant. 

1.  In  the  scope  of  his  employment.  Where  a  clerk  of  a  city  railway 
company  has  assigned  to  him  the  general  and  special  duty  of  looking 
for  and  arranging  the  evidence  in  cases  where  the  company  is  sued 
by  persons  injured,  or  claiming  to  be  injured,  by  the  carelessness  of 
those  intrusted  with  the  management  and  operation  of  its  street  cars, 
and  is  empowered  generally  to  perform  that  duty  without  special  direc- 
tions, with  general  authority  to  use  his  own  judgment  in  the  performance 
of  his  duties,  if  he,  in  looking  up  the  evidence  in  the  case,  wrongfully 
and  without  authority  offers  money  to  a  witness  to  keep  him  from  testify- 
ing against  the  company,  or  to  influence  his  testimony,  the  company 
must  be  held  responsible  for  his  act,  and  it  is  proper  evidence  against 
the  company.     Chicago  City  Railway  Co.  v.  McMahon,  485. 

2.  The  master  is  liable  for  not  only  the  careless  and  negligent  acts, 
but  also  for  the  willful  and  malicious  acts  of  his  servant  while  acting 
within  the  scope  of  his  duty  or  employment.  This  rule  is  well  recog- 
nized in  this  State.     Ibid.  485. 

3.  Where  a  servant  goes  outside  of  his  employment,  and  while  not 
acting  in  pursuance  of  the  authority  given  him  inflicts  a  willful  injury 
upon  one  not  entrusted  to  his  care  by  the  master,  or  on  one  to  whom 
the  master  owes  no  duty,  the  act  will  be  that  of  the  servant  alone,  and  the 
master  can  not  be  held  responsible  for  it.  Chicago  and  Eastern  Rail- 
road Co.  v.  Flexman,  546. 

4.  Carrier's  duty  to  protect  passengers — liability  for  acts  of  ser- 
vant. A  carrier,  whether  by  steamboat,  railway,  or  otherwise,  is  under 
obligation  to  convey  his  passenger  safely  and  properly,  and  to  treat 
him  respectfully,  and  if  he  entrusts  this  duty  to  his  servants,  the  law 
holds  him  responsible  for  the  manner  in  which  they  execute  the  trust. 
Ibid.  546. 

5.  A  carrier  must  not  only  protect  his  passengers  against  the  violence 
and  insults  of  strangers  and  co-passengers,  but  also  against  the  vio- 
lence and  assaults  of  his  own  servants.  If  this  protection  is  not  afforded, 
and  the  passenger  is  assaulted  and  beaten  through  the  negligence  of 
the  carrier's  servants,  he  will  be  responsible  for  the  injury,  and  espe- 
cially for  the  assault  of  his  servants.     Ibid.  546. 

6.  Where  a  passenger  on  arriving  at  the  place  to  which  he  had  paid 
his  fare  on  a  railroad  train  missed  his  watch,  and  supposing  it  to  have 
been  stolen,  refused  to  leave  the  train  until  he  should  recover  his  watch, 
and  the  conductor  consented  that  he  might  remain  on  the  train  until 
it  reached  another  station,  and  after  the  train  had  started  and  a  partial 
search  had  been  made,  a  passenger  asked  who  he  thought  had  his  watch, 
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when  he  replied,  "That  fellow,"  pointing  at  a  brakeman,  who  immedi- 
ately struck  him  in  the  face  with  a  lantern:  Held,  that  the  facts  showed 
a  right  of  action  against  the  railroad  company  for  the  injury  inflicted 
by  its  servant,  and  that  the  company  occupied  the  same  position  towards 
the  passeuger  as  if  he  had  paid  his  fare  to  such  other  station.  Chicago 
and  Eastern  Railroad  Co.  v.  Flexman,  546. 

MEASUEE  OF  DAMAGES. 

In  action  for  money  had  and  received. 

1.  A  plaintiff  has  a  right  to  recover,  in  an  action  for  money  had  and 
received,  only  such  sum  as  in  equity  belongs  to  him.  Bennett  v.  Con- 
nelly, 50. 

2.  Where  an  attorney  received  a  sum  of  money  from  the  purchaser  of 
property  at  a  sale  on  partition  of  land  as  a  part  of  the  price  which  was 
paid  him  to  prevent  the  sale  from  being  opened  and  a  re-sale  ordered, 
his  client,  who  is  entitled  to  only  one-half  of  the  property  sold,  or  its 
proceeds,  will  not  be  entitled  in  a  set-off  to  recover  the  whole  sum  thus 
received  by  the  attorney,  but  only  one -half  thereof,  and  the  attorney  will 
be  liable  to  the  other  owners,  for  the  balance.     Ibid.  50. 

Condemnation  for  telegraph  purposes. 

3.  Of  the  proper  damages  to  be  recovered.  See  EMINENT  DO- 
MAIN, 5. 

MOETGAGES  AND  DEEDS  OF  TEUST. 
Foreclosure — adverse  titles. 

1.  Former  decision.  On  bill  in  chancery  to  foreclose  a  mortgage,  the 
complainant  also  sought  to  have  set  aside  a  tax  deed  for  the  premises 
embraced  in  the  mortgage,  as  an  alleged  cloud  upon  the  title  of  the  mort- 
gagee. The  bill  made  the  alleged  owner  of  the  tax  deed  a  party  defend- 
ant, averring  that  his  claim  of  title  was  under  a  tax  sale  which  was  void, 
and  that  whatever  interest  he  had  in  the  premises  was  subsequent  and 
subordinate  to  the  rights  of  the  mortgagee.  For  want  of  any  answer  by 
that  defendant  the  bill  was  taken  as  confessed  against  him,  and  a  final 
decree  was  entered  annulling  and  setting  aside  his  tax  deed  as  a  cloud 
upon  complainant's  title.  Upon  the  question  as  to  the  right  of  the  court 
below  to  entertain  the  bill  at  all,  in  so  far  as  it  concerned  the  alleged 
claim  under  the  tax  deed,  this  court  said  there  seemed  to  be  a  misappre- 
hension as  to  the  true  scope  and  effect  of  the  decision  in  Gage  v.  Perry, 
93  111.  176,  where  it  was  held  that  a  court  of  equity  had  no  right,  upon  a 
bill  to  foreclose  a  mortgage,  to  consider  and  pass  upon  an  independent 
adverse  claim  of  title,  unconnected  with  that  under  which  the  mortgagee 
claimed,  and  alleged  to  be  a  cloud  upon  the  mortgagee's  title.  In  that 
'  case  the  owner  of  the  tax  title  which  constituted  the  alleged  cloud, 
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appeared,  and  answered,  setting  up  his  title  as  adverse  to  and  independ- 
ent of  the  supposed  title  of  the  mortgagor  or  of  the  mortgagee.  That 
decision  should  be  limited  to  the  facts  so  disclosed.  In  this  case  no 
such  defence  was  set  up,  and  the  allegations  of  the  bill  were  admit- 
ted by  the  default  to  be  true.  Chicago  Theological  Seminary  v.  Gage, 
175. 

Bents  and  profits. 

2.  As  between  mortgagor  and  mortgagee — in  case  of  joint  occu- 
pancy. A  mortgagor  and  mortgagee  farmed  the  mortgaged  premises 
upon  shares, — the  mortgagee  being  in  possession,  and  the  mortgagor, 
the  son  of  the  mortgagee,  residing  with  his  father.  The  latter,  in  the 
cultivation  of  the  farm,  furnished  most  of  the  teams,  boarded  the  hands, 
and  the  crops  were  equally  divided.  Upon  bill  to  foreclose  the  mort- 
gage, it  was  held,  that  during  the  time  the  mortgaged  premises  were 
cultivated  upon  the  joint  account  of  the  mortgagor  and  mortgagee,  the 
latter  ought  not  to  be  charged  with  rents.  Brainard  et  al.  v.  Hudson 
et  al.  218. 

Sale  under  deed  of  trust. 

3.  Of  the  notice  of  sale — effect  of  making  publication  in  advance 
of  the  time  required.  Where  a  deed  of  trust  requires  thirty  days' 
notice  to  be  given  previous  to  a  sale,  by  publication  once  in  each  week 
for  four  successive  weeks,  a'  notice  of  the  sale  published  the  first  time 
a  few  days  more  than  thirty  days  prior  to  the  sale,  and  continued  in 
three  other  issues  of  the  paper,  weekly,  is  not  invalid,  but  is  a  sub- 
stantial compliance  with  the  power.  It  may  be  that  a  notice  in  such 
a  case  published  a  great  length  of  time  before  the  sale,  would  be  no 
notice  at  all,  though  within  the  letter  of  the  power.  Taylor  v.  Reid  et  al. 
349. 

4.  Of  notice  under  statute — as  to  the  first  and  last  days  of  publica- 
tion. The  provision  of  the  statute  relating  to  sales  under  powers  in 
mortgages  and  deeds  of  trust,  requiring  at  least  thirty  days'  previous 
notice  of  a  sale  to  be  given,  whether  so  specified  in  the  power  or  not,  and 
that  such  notice  shall  be  given  by  publication,  once  in  each  week  for 
four  successive  weeks,  in  some  newspaper,  etc.,  does  not  require  that 
the  last  publication  shall  be  at  least  thirty  days  before  the  sale,  but  it 
is  sufficient  that  the  first  publication  shall  be  at  least  thirty  days  before 
the  sale,  and  the  publication^shall  be  continuous,  as  nearly  as  possible, 
in  weekly  newspapers,  for  thirty  days  prior  to  the  sale.     Ibid.  349. 

5.  And  herein,  of  the  evidence  of  the  publication  of  notice  of  sale. 
A  certificate  of  the  publisher  of  a  weekly  newspaper,  that  the  notice  of 
the  sale  of  land  under  a  trust  deed,  of  which  an  annexed  slip  is  a  true 
copy,  was  published  for  four  successive  weeks,  to- wit:  four  times  in 
the  "  Chicago  Legal  News, "  a  weekly  secular  newspaper,  published  every 


INDEX.  741 


MOETGAGES  AND  DEEDS  OF  TEUST. 
Sale  undee  deed  of  trust.  Continued. 
Saturday  in,  etc.,  and  that  the  date  of  the  first  paper  containing  the 
same  was  the  9th  day  of  November,  A.  D.  1878,  and  that  the  date  of 
the  last  paper  containing  the  same  was  the  30th  day  of  November,  1878, 
the  sale  being  advertised  to  take  place  on  December  10,  1878,  is  a 
substantial  compliance  with  the  statute  relating  to  such  notices,  and  is 
sufficient  evidence  of  the  publication  of  the  notice  of  the  sale,  which  is 
required  to  be  made  on  thirty  days'  prior  notice,  by  publication  for  four 
successive  weeks.     Taylor  v.  Reid  et  al.  349. 

6.  Publication  of  notice  in  advertising  pages  of  "  Chicago  Legal 
News."  A  notice  of  sale  under  a  trust  deed  was  given  on  sheets  of 
advertisements  attached  to  the  "Chicago  Legal  News, "  which  sheets  or 
pages  were  headed  "Chicago  Legal  News,"  and  were  of  the  same  size  as 
the  other  pages  of  the  paper,  and  folded  and  sent  out  to  subscribers  with 
and  as  a  part  of  the  "Legal  News."  The  pages  containing  law  or  mis- 
cellaneous reading  were  numbered  consecutively  both  at  the  top  and 
bottom  of  the  page,  but  the  pages  containing  advertisements  were  num- 
bered consecutively  with  the  other  pages  at  the  bottom  only,  and  in  this 
respect,  and  in  the  fact  that  the  entire  page  is  filled  with  advertisements 
only,  did  these  pages  differ  from  the  others:  Held,  that  the  pages  of  the 
paper  containing  legal  notices  were  as  much  a  part  of  the  "Legal  News" 
as  any  other  part  of  the  pages  of  that  publication,  and  proof  of  these 
facts  did  not  impair  the  evidence  of  due  publication  afforded  by  the 
publisher's  certificate.     Ibid.  349. 

7.  When  retention  of  notes  does  not  invalidate  sale.  Where  a 
sale  is  made  of  lots  under  a  power  in  a  deed  of  trust  to  the  party  holding 
the  notes  secured,  and  the  amount  of  the  sales  credited  on  the  notes, 
their  retention  by  the  payees,  not  as  subsisting  liabilities,  but  simply 
as  a  muniment  of  title,  will  not  invalidate  the  sale,  or  give  the  former 
owner,  the  debtor,  the  right  to  redeem  from  the  sale.     Ibid.  349. 

Subsequent  declaration  oe  trust. 

8.  Destroyed  by  sale  under  prior  deed  of  trust.  If  there  be  a 
valid  sale  and  conveyance  of  land  by  a  trustee  under  a  power  in  the 
deed  of  trust  to  him,  such  action  will  cut  off  all  rights  of  third  parties 
under  a  declaration  of  trust  made  by  the  grantor  in  the  trust  deed  after 
the  recording  of  the  trust  deed.     Miller  et  al.  v.  Shaw  et  al.  277. 

Trustee's  deed. 

9.  Construed-^-whether  showing  sale  of  several,  or  only  one  lot. 
Where  a  trustee  under  a  deed  of  trust  conveying  several  lots,  after  a  sale 
by  him,  conveys  to  the  purchaser  all  such  lots,  and  in  one  part  of  his  deed 
recites  the  sale  by  him  of  one  lot,  this  will  not  defeat  his  deed  for  the 
other  lots  when  from  the  whole  deed  and  all  its  recitals  it  sufficiently 
appears  he  made  sale  of  all  the  lots  conveyed.     Ibid.  277. 

10.  Recitals  in  trustee's  deed — as'  evidence  of  facts  recited.  See 
EVIDENCE,  7. 


742  INDEX. 


MORTGAGES  AND  DEEDS  OF  TEUST.     Continued. 
Redemption. 

11.  Of  railroad  property  sold  on  foreclosure.  Where  a  railroad,  its 
appurtenances  and  franchises,  are  mortgaged  as  a  whole,  there  is  no 
power  or  authority  to  sell  them  separately,  and  such  property,  taken  as  a 
whole,  not  being,  strictly  speaking,  either  real  or  personal  estate,  when 
sold  on  a  decree  of  foreclosure  is  properly  sold  without  any  right  of 
redemption.  The  rule  is  founded  partly  upon  considerations  of  public 
policy.     Peoria  and  Springfield  Railroad  Co.  v.   Thompson,  187. 

What  passes  under  foreclosure. 

12.  As  to  bonds  given  in  pledge.     See  GARNISHMENT,  2. 

Application  of  payments. 

13.  Duty  of  holder  of  mortgage,  as  to  subsequent  purchaser  from 
mortgagor.     See  PAYMENTS,  6. 

MUNICIPAL  CORPORATIONS.     See  CORPORATIONS,  19. 

NEGLIGENCE. 
"Due  and  proper  cape" — "okdinaey  care." 

1.  As  to  instructing  the  jury  on  the  subject — whether  submitting  a 
question  of  law.  An  instruction  in  an  action  for  a  personal  injury 
growing  out  of  the  alleged  negligence  of  the  defendant,  which  submits 
to  the  jury  the  question  whether  the  plaintiff,  at  the  time  of  the  injury, 
was  exercising  "due  and  proper  care,"  is  not  open  to  the  objection  that 
it  submits  a  question  of  law  to  the  jury.     Schmidt  et  al.  v.  Sinnott,  160. 

2.  The  words  "due  and  proper  care,"  and  "ordinary  care,"  are  not 
unlike  in  their  character  in  such  connection,  and  while  it  is  the  province 
of  law  to  determine  in  the  abstract  what  is  "ordinary  care"  as  well  as 
what  is  "due  care,"  yet  where  a  plaintiff  bases  his  right  to  recover  for  an 
injury  received  at  the  hands  of  the  defendant,  in  part  upon  an  allegation 
that  at  the  time  of  receiving  such  injury  he  was  exercising  due  care,  and 
such  allegation  is  traversed  by  the  defendant's  plea,  the  issue  thus  formed 
presents  a  question  of  fact  for  the  determination  of  the  jury,  precisely  in 
the  same  manner  as  if  the  words  "ordinary  care"  had  been  used.  Ibid. 
160. 

3.  It  can  not  be  said  that  an  instruction  framed  in  the  very  words  of 
the  issue  is  improper,  as  submitting  to  the  jury  a  mere  question  of  law, 
which  simply  tells  the  jury,  in  order  to  recover  it  must  appear  from  the 
evidence  that  the  plaintiff  was  exercising  due  and  proper  care  at  the  time 
of  receiving  the  injury.     Ibid.  160. 

4.  Former  decision.  If  some  of  the  expressions  used  in  the  case 
of  Stratton  v.  Central  City  Horse  Railway  Co.  95  111.  25,  are  in  conflict 
with  these  views,  they  must  be  regarded  as  modified  accordingly.  Ibid. 
160. 
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"Due  and  peopeb  cake" — "ordinary  care."     Continued. 

5.  It  is  often  important  and  necessary  for  the  court  to  explain  to  the 
jury  the  meaning  of  technical  terms  not  in  common  use,  or  to  define  the 
meaning  of  words  or  phrases  in  a  contract,  statute,  or  the  like.  And  it  is 
proper  for  the  court,  on  its  own  motion  or  on  request,  to  define  specific- 
ally what  is  meant  in  an  instruction  by  the  words  "due  and  proper  care," 
though  there  is  no  necessity  for  doing  so  except  upon  request.  Schmidt 
et  al.  v.  Sinnott,  160. 

6.  An  instruction  is  faulty  which  details  certain  facts  as  constituting 
ordinary  care  and  diligence,  instead  of  leaving  it  to  the  jury  to  determine, 
from  all  the  evidence  in  the  case,  whether  there  had  been  the  exercise 
of  due  care  and  diligence  by  the  party  charged  with  negligence.  Village 
of  Warren  v.  Wright,  298. 

Notice  to  defendant  op  impending  danger. 

7.  When  necessary.  In  an  action  to  recover  damages  for  a  personal 
injury  resulting  from  the  alleged  negligence  of  the  defendant,  the  plain- 
tiff having  himself  contributed  to  such  result  by  negligence  on  his  part, 
by  placing  himself  in  a  situation  of  danger,  if  the  question  arises  as  to 
the  measure  of  care  it  was  the  duty  of  the  defendant  to  have  observed  in 
case  it  was  in  his  power  to  have  avoided  the  consequences  of  the  plain- 
tiffs negligence,  then  in  order  to  charge  the  defendant  it  must  be  shown 
he  had  knowledge  of  the  peril  in  which  the  plaintiff  had  placed  himself, 
or  the  equivalent  of  such  knowledge,  at  least  long  enough  before  the 
injury  inflicted,  to  have  enabled  him  to  form  an  intelligent  opinion  as  to 
how  the  injury  might  be  avoided,  and  to  apply  the  means.  Chicago, 
Burlington  and  Quincy  Railroad  Co.  v.  Johnson,  Admr.  512. 

Contributory  and  comparative  negligence. 

8.  To  authorize  the  plaintiff  to  recover  on  the  ground  of  the  mere 
negligence,  as  distinguished  from  the  willful  tort,  of  the  defendant,  it 
must  appear  that  the  party  injured  exercised  ordinary  care,  such  as  a 
reasonably  prudent  person  will  always  adopt  for  the  security  of  his  per- 
son or  property,  to  avoid  the  injury  complained  of.  In  the  absence  of 
ordinary  care  on  the  part  of  the  plaintiff,  in  such  case,  there  is  no  right 
of  action,  and  can  be  no  recovery.     Ibid.  512. 

9.  In  applying  the  rule  that  the  plaintiff  may  recover  in  an  action 
for  negligence,  notwithstanding  he  has  been  guilty  of  contributive  neg- 
ligence, where  his  negligence  is  but  slight  and  that  of  the  defendant 
gross  in  comparison  with  each  other,  it  must  be  understood  the  terms 
"slight  negligence"  and  "gross  negligence"  are  used  in  their  legal  sense, 
as  defined  by  common  law  judges  and  text  writers,  and  as  expressing  the 
extremes  of  negligence,  of  which  there  are  no  degrees.  In  giving  the 
definitions  of  the  degrees  of  negligence,  the  word  "  diligence, "  as  used  in 
that  connection,  is  synonymous  with  "care."  So  it  is  said,  gross  negli- 
gence is  the  want  of  slight  diligence.     Slight  negligence  is  the  want  of 
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CONTEIBUTOBY  AND  COMPAEATIYE  NEGLIGENCE.       Continued. 

great  diligence,  and  intermediate  there  is  ordinary  negligence,  which  is 
defined  to  be  "the  want  of  ordinary  diligence."  Chicago,  Burlington 
and  Quincy  Railroad  Co.  v.  Johnson,  Admr.  512. 

10.  In  applying  the  measure  of  slight  and  gross  negligence,  however, 
to  the  acts  of  the  respective  parties  charged  to  have  been  negligent,  it  is, 
of  course,  to  be  considered  that  the  term  "negligence"  is,  itself,  relative, 
and  its  application  must  depend  on  the  situation  of  the  parties,  and  the 
degree  of  care  and  vigilance  which  the  circumstances  reasonably  impose. 
So  that  in  each  case,  where  there  has  been  contributory  negligence  on  the 
part  of  the  plaintiff,  and  he  seeks  still  to  recover  under  the  rule  in 
respect  to  comparative  negligence,  the  question  will  relate  to  the  measure 
of  care,  under  the  circumstances  shown  by  the  evidence  to  have  existed, 
imposed  upon  the  parties  respectively.     Ibid.  512. 

11.  In  this  case,  where  the  plaintiff  sought  to  recover  for  the  death 
of  his  intestate,  caused  by  the  alleged  negligence  of  the  defendant  rail- 
road company  in  the  running  and  management  of  a  locomotive  and  train 
of  cars  on  its  road,  the  evidence  tending  to  show  contributory  negligence 
on  the  part  of  the  person  killed,  the  trial  court,  in  undertaking  to  lay 
down  the  rule  of  comparative  negligence,  instructed  the  jury,  at  the 
instance  of  the  plaintiff,  that  although  it  should  appear  that  the  plain- 
tiff's intestate  was  not  exercising  ordinary  care,  yet  the  plaintiff  might 
recover  if  the  negligence  of  his  intestate  was  slight  and  that  of  defend- 
ant was  gross  in  comparison  with  each  other.  It  was  held,  the  rule  was 
not  correctly  stated,  as  it  can  not  legally  be  true  that  where  the  person 
injured  fails  to  exercise  ordinary  care,  and  the  defendant  is  guilty  of  neg- 
ligence only,  the  negligence  of  the  person  injured  is  slight  and  that  of 
the  defendant  gross  in  comparison  with  each  other.     Ibid.  512. 

Evidence. 

12.  In  action  to  recover  for  injuries  resulting  from  the  alleged  neg- 
ligence of  the  defendant.     See  EVIDENCE,  9  to  12. 

NEGOTIABLE  SECURITIES. 
Equitable  defences — innocent  holdees. 

Holders  of  railroad  coupon  bonds  secured  by  deed  of  trust — whether 
subject  to  equitable  defences — application  of  the  doctrine  of  Olds  v. 
Cummings,  31  111.  188,  and  Chicago,  Danville  and  Vincennes  Railway 
Co.  v.  Loewenthal,  93  111.  433.  Peoria  and  Springfield  Railroad  Co. 
v.  Thompson,  187.     See  ASSIGNMENT,  1  to  4. 

NEW  TRIALS. 

In  cbiminal  cases. 

1.  Misdirection  by  the  court.  The  guilt  or  innocence  of  the  accused 
in  a  criminal  case  is  always  a  question  for  the  jury,  and  their  finding  will 
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seldom  be  disturbed  unless  when  it  is  manifest  that  they  have  been  mis- 
led by  the  instructions  of  the  court  to  the  prejudice  of  the  defendant. 
Smith  v.  The  People,  82. 

2.  Upon  the  evidence.  In  a  criminal  case,  it  is  only  when  this  court 
is  able  to  say,  from  the  insufficiency  or  unsatisfactory  character  of  the 
evidence,  there  is  clearly  a  reasonable  and  grave  doubt  of  the  guilt  of 
the  accused,  that  it  will  be  justified  in  setting  aside  a  conviction  on  the 
ground  it  is  not  supported  by  the  evidence.     Collins  v.  The  People,  21. 

Upon  newly  discovered  evidence. 

3.  Newly  discovered  evidence  which  is  merely  cumulative  and  im- 
peaching in  its  character,  does  not  afford  ground  for  a  new  trial,  except 
under  special  circumstances;  and  where  it  is  not  shown  to  the  contrary, 
it  will  be  assumed  that  the  facts  proposed  to  be  proven  by  the  alleged 
newly  discovered  witnesses  were  known  to  the  party  making  the  applica- 
tion, before  the  trial.     Ibid.  21. 

4.  A  defendant  convicted  of  selling  liquor,  on  the  testimony  of  a  wit- 
ness showing  such  sale  in  1878,  moved  for  a  new  trial,  the  motion  being 
based  upon  his  affidavit  that  since  the  trial  he  had  a  conversation  with 
the  witness,  who  told  affiant  that  he  was  mistaken  as  to  the  year  of  the 
sales,  and  that  he  had  not  bought  any  liquor  of  affiant  since  the  early 
part  of  the  spring  of  1877,  any  sale  prior  to  that  time  being  barred,  and 
that  such  witness  would  so  testify  on  a  new  trial.  The  affidavit  of  the 
witness  was  not  produced,  but  its  absence  was  satisfactorily  accounted 
for,  and  an  offer  to  procure  the  same  was  made,  if  the  court  would  with- 
hold its  decision  to  a  later  day,  which  the  court  refused  to  do,  and  denied 
the  motion:  Held,  that  the  court  should  have  given  further  time,  or 
have  granted  the  motion  for  a  new  trial.     Fisher  v.  The  People,  101. 

In  ejectment — under  the  statute. 

5.  Statute  applies  only  to  the  trial  courts.  The  statute  giving  the 
unsuccessful  party  in  an  action  of  ejectment  a  right  to  take  a  new  trial 
within  one  year  after  judgment,  by  paying  the  costs,  applies  only  to 
judgments  in  the  circuit  court,  and  does  not  authorize  the  vacation  of  a 
final  judgment  in  such  a  suit  in  this  court.     Lowe  v.  Foulke  et  al.  58. 

NOTICE. 

Service  oe  notice  on  corporation. 

1.  Notice  of  the  acceptance  of  a  cancellation  of  a  contract  served 
upon  a  private  corporation  by  leaving  the  same  at  the  company's  business 
office  with  a  person  acting  as  its  agent,  and  at  the  time  in  charge  of  its 
business,  is  a  good  service  as  to  the  company.  Parmly  v.  Buckley  et  al. 
115. 

Lis  pendens. 

2.  As  to  lands.  The  commencement  and  pendency  of  a  bill  for 
divorce,  which  merely  sets  forth  the  defendant's  lands  as  affecting  the 
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amount  of  alimony  to  be  allowed,  but  asserts  and  seeks  no  right  in 
respect  to  them,  is  no  notice  lis  pendens  to  affect  the  rights  of  purchasers 
from  the  defendant.     Sapp.v.  Wightman,  150. 
Possession  of  land. 

3.  As  notice  of  rights  under  unrecorded  deed  or  mortgage.  Where 
a  person  is  in  possession  of  land  under  an  unrecorded  deed,  that  pos- 
session is  notice  to  all  subsequent  purchasers  or  incumbrancers  of  what- 
ever title  is  held  by  the  person  in  possession,  to  the  same  extent  as  if 
his  deed  were  duly  recorded,  and  a  subsequently  acquired  title,  although 
first  on  record,  will  be  held  subject  to  the  title  which  the  person  in 
possession  may  have  to  the  property.  This  rule  applies  as  well  to  pos- 
session held  under  an  unrecorded  mortgage.  Brainard  et  al.  v.  Hudson 
et  al.  218. 

4.  Effect  of  possession  by  widow  and  heirs  of  mortgagee.  Where  a 
mortgagee  of  lands  dies  while  in  the  actual  occupancy  of  the  same, 
the  possession  being  continued  in  his  widow  and  heirs,  the  possession 
of  the  latter  will  afford  the  same  notice  to  subsequent  purchasers  and 
incumbrancers  as  respects  rights  existing  under  the  mortgage,  as  though 
the  mortgagee  himself  were  still  living  and  in  possession.    Ibid.  218. 

5.  So  where  the  mortgagor,  in  such  case,  made  a  second  mortgage  on 
the  same  premises,  after  the  death  of  the  prior  mortgagee,  but  while  the 
widow  and  heirs  of  the  latter  were  still  in  possession,  the  second  mort- 
gagee took  subject  to  the  prior  mortgage  although  the  same  was  unre- 
corded.    Ibid.  218. 

Negligence. 

6.  In  an  action  to  recover  for  injury  from  alleged  negligence,  when 
defendant  must  have  notice  of  the  impending  danger.  See  NEGLI- 
GENCE, 7. 

Sale  under  deed  of  teust. 

7.  Of  the  proper  notice — and  of  the  publication  thereof.  See 
MORTGAGES  AND  DEEDS  OF  TEUST,  3  to  6. 

Under  act  relating  to  industrial  schools. 

8.  To  whom  notice  must  be  given.    See  INDUSTRIAL  SCHOOLS,  4. 

ORDINANCES. 

Of  their  requisites. 

1 .  Ordinances  must  be  general  in  their  character,  and  operate  equally 
upon  all  persons  within  the  municipality  of  the  same  class  to  whom  they 
relate;  they  must  not  be  in  violation  of  any  law,  contrary  to  public  policy, 
or  unnecessarily  oppressive,  and  must  not  unjustly  and  arbitrarily  dis- 
criminate between  citizens  of  the  same  class.  Zanone  v.  Mound  City, 
552. 

Exemption  from  water  tax. 

2.  In  Chicago — an  ordinance  construed.     See  TAXATION,  3. 
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PAEKS. 

Condemnation  of  land. 

1.  Poiver  of  park  comynissioners  to  locate  boulevards  to  connect 
with  other  parks.  Under  section  12  of  the  act  of  1869,  in  regard  to  the 
completion,  improvement  and  management  of  public  parks,  etc.,  the 
West  Chicago  Park  Commissioners  have  the  power  to  condemn  land  for 
a  boulevard  within  their  district,  to  connect  the  park  and  boulevard  under 
their  control  with  those  under  the  control  of  the  South  Park  Commis- 
sioners. This  section  relates  to  a  new  and  entirely  different  subject 
matter,  not  provided  for  in  the  original  act  relating  to  the  West  Chicago 
Park.  West  Chicago  Park  Commissioners  v.  Western  Union  Tele- 
graph Co.  et  al.  33. 

2.  Two  sets  of  commissioners  not  required  to  join  in  proceeding  to 
condemn.  Section  12  of  the  act  of  1869  is  general,  and  has  no  specific 
reference  to  any  particular  park  commissioners,  and  is  limited  only  to  the 
effect  that  the  parks  whereof  they  are  commissioners  shall  have  been 
established  in  two  or  more  towns  contiguous  to  each  other.  It  does  not 
require  that  two  sets  of  commissioners  shall  constitute  a  new  and  single 
board  for  the  purpose  of  connecting  their  several  parks.  Each  set  of 
commissioners  simply  acts  within  its  own  district.  If  the  parks  sought 
to  be  connected  lie  in  separate  districts,  it  may  require  cooperative  action 
to  complete  the  connection.  But  in  such  case  the  jurisdiction  of  each  of 
the  commissioners  must  terminate  with  the  boundary  of  their  respective 
districts.     Ibid.  33. 

3.  Who  are  "corporate  authorities."  The  West  Chicago  Park  Com- 
missioners are  a  quasi  municipal  corporation,  capable  of  being  invested 
by  the  legislature  with  power  to  assess  and  collect  taxes  within  the  dis- 
trict, and  have  the  power  to  condemn  land  for  the  purpose  of  making  a 
boulevard  or  pleasure  way  connecting  two  or  more  parks  already  estab- 
lished by  law.     Ibid.  33. 

PAETIES. 

,  PUECHASE  AT  EXECUTION  SADE— FAILURE  TO  PAT. 

1.  Who  may  sue.  An  action  of  assumpsit  will  not  lie  in  favor  of  the 
plaintiff  in  execution,  against  a  bidder  at  sheriff's  sale  under  the  execu- 
tion, for  failing  to  complete  his  purchase  by  payment  of  the  purchase 
money,  there  being  no  privity  between  the  parties.    People  v.  Stelle,  467. 

2.  The  sheriff  who  makes  a  sale  under  execution,  alone,  can  maintain 
an  action  against  the  purchaser  for  a  breach  of  his  contract  of  purchase. 
The  sheriff,  in  making  such  sale,  does  not  act  as  the  agent  of  the  creditor, 
but  as  an  officer  of  the  law  in  performing  a  legal  duty.     Ibid.  467. 

In  suit  on  insurance  policy  assigned. 

3.  Who  must  sue.  Policies  of  insurance  are  but  choses  in  action, 
and  governed  by  the  same  principles  applicable  to  choses  in  action  in 
general.     They  are  assignable  in  equity  only,  and  in  this  State  courts  of 
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PAETIES.     In  suit  on  insurance  policy  assigned.     Continued. 

law  will  not  recognize  the  assignment  so  as  to  allow  the  assignee  to  sue 
on  the  policy  in  his  own  name.  United  States  Life  Ins.  Co.  v.  Ludwig, 
305. 

4.  The  payment  of  a  premium  on  a  policy  of  life  insurance  by  the 
assured,  after  an  assignment  to  his  children,  for  them,  when  the  policy  is 
to  him  and  in  his  name,  or  even  a  payment  by  the  assignees,  when  no 
new  undertaking  or  promise  is  made  to  them,  will  not  authorize  a  recov- 
ery in  the  names  of  the  assignees,  even  under  the  common  counts.  The 
suit  must  be  brought  in  the  name  of  the  party  having  the  legal  interest, 
though  it  may  be  for  the  use  of  the  party  having  an  equitable  interest. 
Ibid.  305. 

Assignee  in  bankruptcy. 

5.  Substitution  as  plaintiff.  Under  section  5047  of  the  Kevised 
Statutes  of  the  United  States,  the  assignee,  at  any  time  after  his  appoint- 
ment, has  the  right  to  be  substituted  as  plaintiff,  on  his  request,  in  an 
action  pending  in  the  name  of  the  bankrupt  for  the  recovery  of  a  debt 
or  other  thing  which  might  or  ought  to  pass  to  the  assignee,  who  may 
thereafter  prosecute  the  suit  the  same  as  if  originally  brought  in  his 
name,  and  such  substitution  will  furnish  a  good  replication  to  a  plea  in 
abatement  of  the  plaintiff's  bankruptcy.  Chicago  and  Northwestern 
Railway  Co.  v.  Jenkins,  588. 

PAKTITION. 
Apportioning  solicitor's  fee. 

1.  The  statute  that  in  proceedings  for  the  partition  of  land  the  court 
may  apportion  the  costs,  including  reasonable  solicitor's  fees,  among  the 
parties  to  the  suit,  applies  only  to  amicable  suits  for  partition,  and  not  to 
cases  where  the  defendants  have  employed  counsel  for  themselves  to 
protect  their  interests.     Cowdrey  v.  Hitchcock  et  al.  262. 

PAYMENT. 
What  constitutes  payment. 

1.  Whether  a  particular  transaction  amounts  to  a  payment.  A  per- 
son conveyed  four  lots  to  an  agent  of  an  insurance  company  to  secure 
the  payment  of  notes  to  the  company  for  money  loaned,  and  also  assigned 
a  policy  of  insurance  upon  his  life  to  the  same  agent,  as  security  for  the 
payment  of  two  other  notes  given  the  company  for  another  loan,  and  the 
agent  gave  back  a  writing,  stating  that  if  the  notes,  or  either  of  them,  was 
not  paid,  the  agent  might  surrender  the  policy  to  the  company  for  its 
value,  to  be  determined  by  the  officers  of  such  company,  and  such  sum 
should  be  applied  upon  the  four  notes,  whether  due  or  not.  The  policy 
was  not  surrendered  to  the  company  upon  any  terms,  but  the  agent 
assigned  the  same  to  another  person:  Held,  that  the  contingency  on 
which  the  proceeds  of  the  policy  were  to  be  applied  on  the  notes  never 
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happened,  and  that  payment  of  the  notes  could  not  be  held  as  against 
one  acquiring  the  lots  from  the  grantee  of  the  debtor.  De  Clerq  et  al.  v. 
Jackson  et  al.  658. 

Extent  op  payment. 

2.  As  to  satisfaction  of  a  judgment — conveyance  of  land  to  be 
applied  thereon.  Where  the  beneficial  plaintiff  in  a  judgment  takes  a 
conveyance  of  a  lot  to  be  applied  in  payment  on  the  judgment,  no  price 
being  agreed  upon  for  the  lot,  or  as  collateral  security  for  the  payment 
of  the  judgment,  such  conveyance  will  not  operate  to  satisfy  the  judg- 
ment, so  as  to  prevent  the  subsequent  issue  of  an  execution,  and  a  levy 
and  sale  thereunder.  The  judgment  creditor  in  such  case,  in  the  absence 
of  proof  of  the  value  of  the  lot  conveyed,  will  be  held  as  having  been 
and  paid  only  the  net  sum  realized  from  the  property  above  all  prior  liens 
incumbrances  paid  by  him  to  make  the  title  clear  and  good.     Ibid.  658. 

Application  of  payments. 

3.  In  case  of  a  special  security  for  part  of  a  debt — as  to  the  privi- 
lege of  the  creditor.  A,  and  a  coal  and  iron  company,  in  which  he  was 
largely  interested,  being  indebted  to  a  bank  in  the  sum  of  $17,000  for 
advances,  A  made  and  delivered  his  note  and  mortgage  for  $10,000, 
payable  to  the  order  of  B,  in  one  year,  with  interest,  to  secure  $10,000 
of  the  debt  due  the  bank,  after  which  A  conveyed  the  premises  to  C, 
with  covenants  of  warranty,  upon  a  valid  consideration,  and  from  time 
to  time  made  payments  to  the  bank  until  over  $12,000  of  the  debts  mak- 
ing up  the  sum  of  $17,000  were  paid,  without  giving  any  directions  as  ' 
to  what  part  of  the  indebtedness  the  payments  should  be  applied:  Held, 
that  the  payments  thus  made  discharged  the  note  and  mortgage.  Frid- 
ley  v.  Bowen  et  al.  633. 

4.  The  note  and  mortgage  were  pledged  as  collateral  security  for  the 
payment  of  $10,000  of  the  $17,000  due,  and  not  for  the  payment  of  the 
latter  amount.  In  such  a  case  no  privilege  is  left  with  the  creditor  to 
apply  the  payments  to  a  part  of  the  debt  not  covered  by  the  pledge. 
Ibid.  633. 

5.  It  is  one  thing  for  a  man  to  bind  his  land  to  the  extent  of  $10,000 
that  the  whole  of  a  $17,000  debt  shall  be  paid,  and  quite  another  thing  to 
bind  his  land  to  the  extent  of  $10,000  that  ten- seventeenths  of  the  whole 
debt  shall  be  paid.  In  both  cases  the  charge  upon  the  land  is  limited 
to  the  sum  of  $10,000,  but  in  the  first  case  it  can  only  be  discharged 
by  payment  of  the  whole  of  the  $17,000,  or  by  payments  made  to  that 
extent  specifically  on  the  mortgage  note,  or  specifically  to  discharge  the 
lien  upon  the  land,  while  in  the  latter  case  the  land  is  discharged  by 
the  payment  of  any  part  of  the  $17,000  debt  to  the  extent  of  ten-seven- 
teenths thereof.     Ibid.  633. 

6.  Subsequent  purchaser  from  mortgagor — duty  of  holder  of  mort- 
gage.    The  holder  of  a  note   secured  by  deed  of  trust  as  collateral 
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security,  without  actual  notice  of  a  subsequent  purchase  from  the  mort- 
gagor, is  not  bound  to  act  with  reference  to  such  purchaser's  rights  in 
applying  payments  as  a  credit.     Riddle  et  al.  v.  Rosenfeld  et  al.  600. 

7.  In  case  of  several  debts.  A  debtor  by  note,  and  also  on  an  account, 
has  a  right,  on  making  a  payment,  to  direct  its  application  to  either  the 
note  or  the  account.     Craig  v.  Miller,  605. 

8.  Evidence  as  to  application  of  payments — indorsement  of  the  pay- 
ment by  the  creditor.  Where  the  maker  of  a  note  in  a  suit  thereon  testi- 
fied that  in  making  a  payment  he  directed  it  to  be  applied  on  the  note, 
and  the  plaintiff  that  it  was  made  to  be  applied  on  an  account,  it  was 
held,  error  to  allow  the  plaintiff  to  give  in  evidence  to  the  jury  a  copy 
of  the  account  with  his  indorsement  of  the  credit  thereon,  made  of  his 
own  motion,  without  the  privity  of  the  maker  of  the  note  or  his  surety, 
and  to  allow  the  jury  to  take  such  account  and  indorsement  with  them 
on  their  retirement.  The  entry  of  a  payment  on  an  account  by  a  creditor 
instead  of  on  a  note  of  the  person  paying,  is  of  itself  no  evidence  of 
any  authority  to  make  such  application.     Ibid.  605. 

PENAL  STATUTE. 

Defined. 

1.  A  penal  statute  is  an  act  by  which  a  forfeiture  is  imposed  for  trans- 
gressing the  provisions  of  the  act.  It  may  also  be  remedial  in  one  part, 
and  penal  in  another.  The  effect,  and  not  the  form,  of  the  statute  is  to 
be  considered,  and  if  its  object  is  clearly  to  inflict  a  punishment  on  a  party 
for  doing  what  is  prohibited,  or  failing  to  do  what  is  commanded  to  be 
done,  it  is  penal  in  its  character,  and  the  circumstance  that,  in  punishing, 
a  remedy  is  likewise  afforded  to  those  having  an  interest  in  the  observ- 
ance of  the  statute,  is  unimportant.     Diversey  v.  Smith,  378. 

General  Insurance  law  of  1869. 

2.  In  respect  to  the  nature  of  the  liability  of  stockholders,  whether 
arising  as  a  penalty,  or  upon  contract.  See  CORPORATIONS,  11, 
12,  13. 

PLEADING. 
Plea  in  abatement. 

1.  Requisites.     See  ABATEMENT,  1. 
Statute  of  Limitations— laches. 

2.  When  it  may  be  availed  of  on  demurrer.  See  LIMITATIONS, 
16,  17,  18. 

In  proceeding  by  quo  warranto. 

3.  Requisites  of  the  information — necessity  for  a  replication.  See 
QUO  WARRANTO,  1. 
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PLEADING  AND  EVIDENCE. 

Allegations  and  proofs. 

1.  Literal  proof  of  every  allegation  of  a  bill  in  chancery,  as,  on  a 
bill  for  divorce  as  to  cruelty,  is  not  required.  Substantial  proof  of  the 
material  allegations  is  sufficient.      Ward  v.  Ward,  477. 

Whether  there  is  a  variance. 

2.  Where  evidence  tends  to  prove  allegations.  Where  several  things 
are  averred  as  forming  the  consideration  of  a  guaranty,  if  there  is 
evidence  tending  to  prove  each  one,  there  is  no  variance.  Ives  v. 
McHard,  97. 

Only  material  averments  need  be  proved. 

3.  The  plaintiff  is  only  required  to  prove  the  material  allegations  of 
his  declaration.  If  two  considerations  for  the  contract  are  alleged,  one 
good  and  the  other  immaterial,  as  forming  none,  the  plaintiff  will  only  be 
required  to  prove  the  one  which  is  sufficient.     Ibid.  97. 

KEPRE  SENT  ATI  VE  CAPACITY  OF  PLAINTIFF. 

4.  How  put  in  issue.  Where  the  plaintiff  sues  in  a  representative 
capacity,  as  administrator,  for  example,  if  the  defendant  would  contest 
his  right  thus  to  sue,  he  must  make  denial  of  it  by  plea.  The  general 
issue  in  such  case  is  a  waiver  of  all  exception  to  the  person  of  the 
plaintiff.     Chicago  Legal  News  Co.  v.  Browne  et  al.  317. 

Plea  of  nul  tiel  corporation. 

5.  Of  the  evidence  thereunder.  The  plea  of  nul  tiel  corporation  is 
a  proper  plea  in  a  suit  by  a  corporate  body,  when  it  is  denied  there  is 
any  such  body,  but  under  that  plea  it  is  sufficient  for  the  corporation  to 
prove  that  it  is  known  and  transacts  business  under  the  corporate  name  in 
which  the  suit  is  assumed  to  be  brought,  or  is  a  corporation  de  facto. 
It  is  not  necessary  under  such  plea  in  such  suit  to  show  that  the 
plaintiff  is  a  corporation  de  jure,  as  in  case  of  a  quo  warranto.  Osborn 
v.  The  People  ex  rel.  Lewis,  224. 

PLEDGE. 
Pledge  of  accommodation  paper. 

And  payment  of  the  principal  debt — whether  a  discharge  of  a  mort- 
gage given  to  secure  the  paper  pledged,  as  against  holders  of  such 
paper  pledged  a  second  time.     See  ACCOMMODATION  PAPEE,  9. 

POLICE  POWEB  OF  THE  STATE. 
Imposing  license  fee  on  dogs.     See  DOGS— LICENSE  FEE,  2. 

POSSESSION. 
Possession  of  land. 

As  notice  of  occupant's  rights.     See  NOTICE,  3,  4,  5. 
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POWEKS. 
Power  to  sell  and  convey  land. 

1.  Extent  of  authority  given  thereby.  A  power  of  attorney  to  sell 
and  convey  real  estate  simply,  confers  no  power  to  lay  off  the  same  into 
town  lots,  so  as  tq  vest  the  fee  of  the  streets  in  the  municipality  for  the 
use  of  the  public,  nor  does  it  authorize  the  agent  to  make  a  partition. 
Gosselin  v.  City  of  Chicago,  623. 

PKACTICE. 
On  dissolution  of  injunction. 

1.  As  to  suit  at  law — of  the  proper  entry  to  be  made.  "Where  an 
entry  is  made  showing  that  the  proceedings  in  an  action  at  law  have  been 
enjoined  in  equity,  and  the  suit  at  law  continued  for  that  reason,  it  is 
proper,  before  proceeding  with  the  cause,  that  an  entry  should  be  made 
of  record  showing  the  dissolution  of  the  injunction.  Blair  v.  Ray  et  al. 
615. 

Dismissal  of  suit  at  law. 

2.  After  dissolution  of  injunction — sufficiency  of  grounds  for  dis- 
missal. An  order  dismissing  an  action  of  replevin  and  ordering  a  return 
of  the  property,  reciting  that  it  appearing  to  the  court  that  an  injunction 
restraining  the  further  prosecution  of  the  suit  has  been  dissolved,  is  not 
sufficient  to  show  the  reason  for  the  dismissal.  It  shows  only  that  the 
court  was  authorized  to  proceed  in  the  cause.  The  dissolution  of  the 
injunction  does  not  of  itself  furnish  ground  for  a  dismissal  of  the  suit 
enjoined.     Ibid.  615. 

Laches— how  availed  of. 

3.  When  by  demurrer.  Where  the  laches  of  a  complainant  sufficient 
to  bar  a  recovery  appears  on  the  face  of  the  bill,  the  defendant  may 
raise  the  question  of  the  sufficiency  of  the  bill  as  well  by  demurrer  as 
by  answer.     Furlong,  Admx.  v.  Riley  et  al.  628. 

4.  "Where  an  administrator's  petition  for  leave  to  sell  real  estate  to 
pay  debts,  filed  more  than  seven  years  after  the  grant  of  letters,  attempts 
to  give  an  excuse  for  the  delay,  and  thereby  to  avoid  the  defence  of  laches, 
the  question  of  laches  is  properly  presented  by  demurrer,  and  need  not 
be  set  up  by  answer.     Ibid.  628.     Also,  see  LIMITATIONS,  16. 

Time  to  object. 

5.  As  to  amending  bill  in  chancery.  Where  no  objection  is  taken  in 
the  court  below  to  amending  a  bill  for  the  specific  performance  of  a  con- 
tract for  the  sale  of  real  estate,  so  as  to  seek  a  cancellation  of  the  con- 
tract, it  can  not  be  urged  as  a  ground  of  error  in  a  court  of  review. 
Papin  et  al.  v.  Goodrich  et  al.  86. 

6.  In  chancery — multifariousness,  or  that  there  is  a  remedy  at  law 
— within  what  time  to  object.     See  CHANOEEY,  23. 

7.  Time  to  object  to  master's  report.  Upon  reference  to  the  master 
to  state  the  account,  in  a  suit  to  foreclose  a  mortgage,  if  the  action  of 
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the  master  is  not  satisfactory,  the  party  objecting  should  appear  before 
the  master  and  file  exceptions  to  the  report,  and,  if  overruled  by  the 
master,  the  exceptions  disallowed,  together  with  the  evidence  bearing 
on  the  same,  will  be  filed  by  the  master  in  the  court  in  which  the  suit 
is  pending,  where  a  hearing  can  be  had  before  the  court,  and  the  deci- 
sion of  the  court  may  be  questioned  upon  error  or  appeal.  Objection  to 
the  master's  report  can  not  be  taken,  in  the  first  instance,  in  a  court  of 
review.     Brainard  et  al.  v.  Hudson  et  al.  218. 

When  specific  objection  should  be  made. 

8.  And  of  the  time  —  substitution  of  assignee  in  bankruptcy  as 
plaintiff.  Where  a  defendant  suffers  the  assignees  in  bankruptcy  of  the 
plaintiff  to  be  substituted  as  parties  in  his  stead,  without  objection  or 
exception  at  the  time,  and  proceeds  afterward  to  plead  to  the  merits  and 
go  to  trial,  he  waives  any  irregularity  there  may  have  been  in  the  substi- 
tution, and  it  will  be  too  late  for  him  to  move  for  a  discontinuance  for 
that  cause  after  the  case  has  been  remanded  from  the  Appellate  Court. 
Such  an  objection  should  have  been  specifically  taken  before  the  first 
trial  on  the  merits.     Chicago  Legal  News  Co.  v.  Browne  et  al.  317. 

PRACTICE  IN  THE  SUPKEME  COURT. 
Motions — requisites. 

1.  Motion  should  state  proper  grounds.  A  motion  to  dismiss  an 
appeal  for  an  alleged  want  of  jurisdiction  in  this  court,  will  not  be  enter- 
tained except  it  be  accompanied  by  a  statement  of  the  particular  ground 
upon  which  the  question  of  jurisdiction  is  to  arise.  Schofield  et  al.  v. 
Pope,  138. 

Only  the  eecoed  will  be  consideked. 

2.  This  court,  on  error  or  appeal,  will  not  notice  any  proceedings 
had  in  the  Appellate  Court  in  a  different  case,  which  are  not  presented 
in  the  transcript  of  the  record  before  it,  to  see  on  what  grounds  that 
court  reversed  a  judgment,  nor  can  it  look  to  the  report  of  such  case 
in  that  court,  where  the  record  shows  nothing  as  to  such  report.  Field 
et  al.  v.  Anderson,  403. 

Waiver  of  belief  sought  in  bill. 

3.  Where  a  creditor's  bill  asked  that  a  voluntary  assignment  of  a 
debtor,  for  the  benefit  of  creditors,  be  set  aside  as  fraudulent,  but  the 
matter  was  not  pressed  in  the  court  in  which  the  cause  was  first  heard, 
nor  in  the  Appellate  or  this  court,  counsel  stating  in  this  court  that  his 
position  is  not  hostile  to  the  assignment:  Held,  that  the  part  of  the 
bill  seeking  to  have  the  assignment  set  aside  must  be  treated  as  having 
been  waived.     Freydendall  et  al.  v.  Baldwin  et  al.  325. 

Party  controverting  his  own  proposition. 

4.  Where  a  party  asks  and  obtains  instructions  that  an  agreement  not 
to  collect  more  than  legal  interest  on  a  note  forms  no  sufficient  consider- 
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PEACTICE  IN  THE  SUPREME  COURT. 

Party  controverting  his  own  proposition.     Continued. 

ation  for  a  guaranty  of  its  payment,  lie  will  not,  on  appeal  or  error,  be 
allowed  to  controvert  such  proposition.     Ives  v.  McHard,  97. 

Error  will  not  always  reverse. 

5.  As  to  admission  of  evidence.  On  the  trial  of  an  action  to  recover 
for  an  injury  from  a  defective  sidewalk,  the  court  admitted  on  the 
part  of  the  plaintiff  evidence  of  the  rebuilding  of  the  walk,  the  manner 
in  which  it  was  built,  and  that  it  was  different  from  the  mode  of  the 
original  construction:  Held,  that  while  this  evidence  should  not  have 
been  received,  yet  as  there  was  much  testimony  that  the  sidewalk  had 
come  to  be  in  a  manifestly  defective  and  unsafe  condition,  the  recep- 
tion of  such  evidence  was  not  a  fatal  error.  Village  of  Warren  v. 
Wright,  298. 

6.  In  the  same  proceeding  it  was  error  to  admit  evidence  on  the  part 
of  the  plaintiff  that  he  was  a  married  man,  and  had  a  family;  but  the 
defendant  having  proved  the  same  fact,  and  the  plaintiffs  counsel  after- 
wards having  withdrawn  such  evidence  from  the  jury,  the  error  was 
regarded  as  a  harmless  one,  though  there  might  be  a  question  whether 
the  withdrawal  of  the  plaintiff's  evidence  on  this  point  would  have  cured 
the  error.     Ibid.  298. 

Entering  proper  judgment. 

7.  In  ejectment — after  remittitur.  Where  judgment  in  ejectment 
was  erroneously  rendered  in  favor  of  the  plaintiff  for  an  entire  tract  of 
land,  the  proof  showing  title  to  an  undivided  part  of  the  premises  in 
another  person  not  a  party,  whose  precise  interest  was  not  disclosed  by 
the  record,  it  was  held,  that  this  court  could  not,  on  appeal,  allow  a 
remittitur,  and  render  final  judgment  for  the  recovery  of  the  plaintiff's 
interest,  for  the  reasons  that  the  outstanding  interest  was  not  made  cer- 
tain, and  because  the  defendant  was  entitled  to  a  new  trial  under  the 
statute  at  any  time  within  a  year  from  the  date  of  the  judgment  below, 
on  payment  of  the  costs.     Lowe  v.  Foulke  et  al.  58. 

Affirmance  of  judgment. 

8.  When  the  dismissal  of  a  writ  of  error  amounts  to  an  affirmance 
of  the  judgment — as   affecting    liability   on  supersedeas  bond.      See 

\        SUPERSEDEAS  BOND,  1. 

Mandamus. 

9.  As  an  original  proceeding  in  the  Supreme  Court — practice 
therein.     See  MANDAMUS,  1  to  5. 

PRESUMPTIONS. 

Of  law  and  fact. 

1.  As  to  death  of  a  person.  Where  it  is  shown  that  a  person  was 
living  some  years  before  the  trial  of  a  suit,  no  presumption  will  arise,  in 
the  absence  of  proof,  that  he  has  since  died.     Lowe  v.  Foulke  et  al.  58. 
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2.  As  to  assent  of  shipper  to  rules  of  railroad  company.  See 
CARRIERS,  7. 

3.  As  to  right  to  use  a  corporate  seal  by  agent  of  corporation. 
See  AGENCY,  2. 

4.  In  support  of  judgment  in  trial  court.  See  EXCEPTIONS  AND 
BILLS  OF  EXCEPTIONS,  1;  EEPLEVIN,  1. 

PKOBATE  COURTS. 
Jurisdiction. 

Exclusive  in  probate  matters.     See  JURISDICTION,  3,  4,  5. 

PROCESS. 
Under  the  Eminent  Domain  act. 

1.  Of  the  summons  in  proceeding  to  condemn  land  for  right  of  way 
—to  ichom  to  be  made  returnable.     See  EMINENT  DOMAIN,  2. 

Service  of  process. 

2.  On  corporation.  On  a  bill  by  a  director  of  a  private  corporation 
and  others,  stockholders  and  creditors  of  the  corporation,  the  only  service 
on  the  corporation  was  by  leaving  a  copy  of  the  summons  with  the 
complainant  director,  the  return  stating  that  "the  president,  clerk,  sec- 
retary, superintendent,  general  agent,  cashier  and  principal  of  said  com- 
pany not  found. "  The  bill  alleged  that  the  president  and  all  the  other 
directors  and  officers  of  the  company  were  non-residents:  Held,  that  the 
service  as  to  the  corporation  was  void,  the  director  with  whom  the  notice 
was  left  being  a  party  complainant  in  the  suit,  and,  the  service  being 
void,  advantage  might  be  taken  of  it  on  error  as  well  as  in  the  trial  court. 
St.  Louis  and  Sandoval   Coal  and  Mining  Co.  v.  Edwards  et  al.  472. 

Service — in  mandamus. 

3.  In  the  Supreme  Court— time  of  service.     See  MANDAMUS,  5. 

PUBLICATION  OF  NOTICE. 
Of  sale  under  deed  of  trust.    See  MORTGAGES  AND  DEEDS  OF 
TRUST,  3  to  6. 

PURCHASERS. 
Purchaser  at  execution  sade. 

1.  As  to  equities  between  the  parties.  A  purchaser  of  land  at  a 
sheriff's  sale  on  execution,  who  is  not  a  party  to  the  judgment,  need  not 
concern  himself  in  regard  to  any  equities  between  the  parties, — he  is 
only  bound  to  look  to  the  judgment,  the  levy  and  the  sheriff's  deed, 
for  the  protection  of  his  title.     Davis  v.  Moore,  445. 

Subsequent  purchaser  from  mortgagor. 

2.  Application  of  payments — duty  of  holder  of  mortgage,  as  to 
subsequent  purchaser.     See  PAYMENTS,  6. 
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PUBCHASEE  EEOM  A  TBUSTEE. 

3.  Holding  subject  to  equities  against  his  grantor.  See  TEUSTS 
AND  TRUSTEES,  3. 

PUEOHASEE  AT   TAX  SALE. 

4.  Must  know  whether  the  property  is  delinquent.  See  CHAN- 
CERY, 11. 

QUO  WARRANTO. 
Pleading. 

1.  Requisites  of  the  information — replication.  An  information  in 
the  nature  of  a  quo  warranto  against  a  corporation,  for  a  forfeiture  of  its 
franchises,  may  charge  it  generally  with  usurpation,  without  setting  out 
the  causes  of  forfeiture;  and  on  defendant  setting  forth  the  act  of  in- 
corporation, and  justifying  under  it,  the  Attorney  General  may  reply  the 
cause  of  forfeiture  generally.  Where  the  plea  admits  the  facts  which 
are  relied  upon  as  causes  of  forfeiture,  and  justifying,  etc.,  that  will 
dispense  with  the  necessity  of  a  replication  showing  them,  and  a  demur- 
rer to  the  plea  will  present  the  whole  merits  of  the  case.  People  ex  rel. 
Attorney  General  v.  The  Kankakee  River  Improvement  Co.  491. 

RAILROADS. 
Right  to  issue  bonds  oe  stock. 

1.  Constitutional  prohibition  against  issue  .of  bonds  or  stock, 
except  for  money,  labor  or  property  received.  The  object  of  sec.  13, 
art.  11,  of  the  present  constitution,  in  providing  that  "no  railroad  corpo- 
ration shall  issue  any  stock  or  bonds,  except  for  money,  labor  or  property 
actually  received  and  applied  to  the  purposes  for  which  such  corporation 
was  created,"  and  that  "all  stocks,  dividends,  and  other  fictitious  increase 
of  the  capital  stock  or  indebtedness  of  such  corporation  shall  be  void," 
was  to  prevent  reckless  and  unscrupulous  speculators,  under  the  guise 
or  pretense  of  building  a  railroad  or  of  accomplishing  some  other  legiti- 
mate corporate  purpose,  from  fraudulently  issuing  and  putting  upon  the 
market  bonds  or  stocks  that  do  not,  and  are  not  intended  to,  represent 
money  or  property  of  any  kind,  either  in  possession  or  in  expectancy,  the 
stock  or  bonds  in  such  case  being  entirely  fictitious.  Peoria  and 
Springfield  Railroad  Co.  v.  Thompson,  187. 

2.  And  herein,  of  the  rights  of  innocent  holders  of  railroad  bonds. 
But  it  was  not  intended  by  that  provision  to  interfere  with  the  usual  and- 
customary  methods  of  raising  funds  by  railroad  companies,  by  the  issue 
of  its  stocks  or  bonds,  for  the  purpose  of  building  their  roads,  or  of 
accomplishing  other  legitimate  corporate  purposes.  Under  that  provision 
of  the  constitution,  railroad  companies  have  no  right  to  lend,  give  away, 
or  sell  on  credit,  their  bonds  or  stock,  nor  have  they  the  right  to  dispose  of 
either,  except  for  a  present  consideration,  and  for  a  corporate  purpose. 
But  if,  upon  a  sale  of  its  stocks  or  bonds  by  a  railroad  company  for  a 
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present  consideration,  it  should  subsequently  divert  the  proceeds  to  other 
than  corporate  purposes,  the  purchaser  of  such  stock  or  bonds,  who  has 
acted  in  good  faith  in  the  matter,  or  his  assignee,  can  not  be  affected  by 
the  subsequent  misappropriation  by  the  company.  Peoria  and  Spring- 
field Railroad  Co.  v.  Thompson,  187. 

3.  In  short,  where  one,  for  a  present  consideration,  in  good  faith 
purchases  bonds  or  stocks  in  the  regular  course  of  business  from  a  rail- 
road company,  and  such  consideration  is  accepted  by  the  proper  officer 
of  the  company,  and  nothing  appears  to  show  that  it  is  to  be  used  or 
applied  to  other  than  legitimate  corporate  purposes,  such  bonds  or 
stocks,  when  thus  issued,  will  be  regarded  as  having  been  issued  for 
money,  labor  or  property  "actually  received  and  applied,"  within  the 
meaning  of  the  constitutional  provision.     Ibid.  187. 

Equitable  defences — against  innocent  holders. 

4.  Where  railroad  coupon  bonds  are  secured  by  mortgage.  See 
ASSIGNMENT,  1  to  4. 

EAILEOAD  COUPON  BONDS. 

Secured  by  mortgage— equitable  defences. 

1.  Innocent  holders  not  subject  to  the  rule  in  Olds  v.  Cummings,  31 
111.  188,  and  the  doctrine  of  Chicago,  Danville  and  Vincennes  Railway 
Co.  v.  Loewenthal,  93  111.  433,  in  that  regard,  modified.  See  ASSIGN- 
MENT, 1  to  4. 

EECEIVEE. 
Whether  properly  appointed. 

1.  To  take  charge  of  affairs  of  corporation.  On  a  bill  by  a  portion 
of  the  stockholders,  a  director  and  creditor  of  a  private  corporation 
against  the  corporation  and  the  other  stockholders,  alleging  mismanage- 
ment of  the  business  of  the  company,  its  insolvency,  its  ceasing  to  pro- 
secute the  work  for  which  it  was  organized,  and  that  it  would  be  useless 
to  resume  busine'ss,  on  account  of  financial  embarrassment,  and  praying 
for  a  dissolution  of  the  corporation  and  the  appointment  of  a  receiver, 
in  which  the  defendant  stockholders  were  properly  served  by  actual  or 
constructive  notice  of  the  suit,  though  the  service  of  summons  as  to  the 
corporation  itself  was  void,  it  was  held,  that  a  clear  case  was  shown  for 
the  appointment  of  a  receiver,  and  the  part  of  the  decree  making  such 
appointment  was  affirmed,  while  that  part  dissolving  the  corporation 
was  reversed  for  want  of  proper  service  on  the  corporation.  St.  Louis 
and  Sandoval  Coal  and  Mining  Co.  v.  Edwards  et  al.  472. 

EECOEDING  ACT. 
Deed  first  recorded  must  prevail. 

1.  Where  a  deed  of  trust  on  certain  real  estate  given  to  secure  an 
indebtedness  of  the  grantor  is.  recorded  before  any  other  deed  made  by 
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him  is  filed  for  record,  a  regular  foreclosure  of  the  trust  deed  by  a  sale 
that  would  bar  the  grantor's  equity  of  redemption,  will  cut  off  and  bar 
all  claim  of  title  of  parties  claiming  under  a  deed  from  such  grantor, 
which  was  recorded  after  the  trust  deed.  Miller  et  al.  v.  Shaw  et  al.  277. 
Claimant  under  trust  deed. 

2.  Conveyances  subsequent  to  such  deed.  A  person  buying  or  taking 
as  collateral  security  notes  secured  by  trust  deed,  is  under  no  obligation 
to  search  the  records  before  buying  or  taking  the  same,  to  ascertain 
what  conveyances  the  grantor  in  the  trust  deed,  or  his  grantee,  has  made 
since  the  making  and  recording  of  the  deed  of  trust.  The  law  charges 
such  purchaser  with  notice  of  conveyances  in  the  direct  line  of  the  title 
he  is  buying,  and  nothing  more.     Miller  et  al.  v.  Lamed  et  al.  562. 

REDEMPTION. 
Sale  of  railroad  on  foreclosure. 

1.  As  to  the  right  of  redemption.  See  MORTGAGES  AND  DEEDS 
OF  TRUST,  11. 

From  sale  of  land  for  taxes. 

2.  Sale  from  time  to  time  regarded  as  only  one  sale — of  redemption 
therefrom.     See  TAXATION,  8. 

REMAINDERS. 
Of  vested  and  contingent  remainders. 

1.  Where  a  conveyance  of  a  particular  estate  is  made  to  support  a 
remainder  over,  the  tenant  for  the  particular  estate  takes  it,  and  if  the  re- 
mainder-man is  in  being,  he  takes  the  fee.  In  such  a  case  the  remainder 
is  not  contingent  as  to  its  becoming  a  vested  remainder,  because  the  title 
vests  in  the  remainder-man  on  the  delivery  of  the  deed.  The  title  thus 
vested  becomes  an  estate  of  inheritance,  and  in  case  the  remainder-man 
dies  before  the  previous  estate  is  expended,  the  title  passes  to  his  heirs, 
unless  the  deed  directs  otherwise.     Smith  et  al.  v.  West  et  al.  332. 

2.  A  remainder  is  vested  when  there  is  a  fixed  right  of  future  enjoy- 
ment. A  vested  remainder  is  a  fixed  interest,  to  take  effect  in  posses- 
sion after  the  intervening  estate  is  spent  or  ceases,  but  if  it  be  uncertain 
whether  a  use  or  estate  limited  in  futuro  shall  ever  vest,  that  use  or  estate 
is  contingent.  The  fact,  however,  that  the  remainder-man  may  die  before 
the  tenant  for  life,  will  not  affect  the  vested  nature  of  the  estate.  It  is 
the  present  capacity  of  taking  effect  in  possession,  in  case  the  prior 
estate  were  determined,  that  distinguishes  a  vested  from  a  contingent 
remainder.     Ibid.  332. 

3.  Where  a  conveyance  is  made  to  a  woman,  of  a  life  estate,  and 
the  remainder  to  the  children  of  her  body,  or  such  as  may  be  living  at 
her  death,  or  the  descendants  of  any  one  that  may  be  then  deceased,  it 
will  pass  immediately  to  her  children  a  vested  remainder  in  fee,  and 
not  a  contingent  remainder.     Ibid.  332. 
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EENTS  AND  PEOFITS. 

AS  BETWEEN  MORTGAGOR  AND  MORTGAGEE. 

In  case  of  joint  occupancy.  See  MORTGAGES  AND  DEEDS  OF 
TEUST,  2. 

EEPLEVIN. 

Whether  property  was  replevied. 

1.  Presumption — admission.  Although  the  sheriffs  return  to  a  writ 
of  replevin  fails  to  show  a  taking  of  the  property  under  the  writ,  and 
its  delivery  to  the  plaintiff,  it  will  be  presumed  in  favor  of  a  judgment 
for  a  return  of  the  property,  in  the  absence  of  any  contrary  showing 
in  the  record,  that  there  was  evidence  justifying  the  action  of  the  court. 
And  an  assignment  of  error  questioning  the  propriety  of  the  action  of 
the  court  below  in  ordering  a  return  of  the  property  replevied,  seems  to 
be  an  implied  admission  that  the  property  had  been  in  fact  replevied. 
Blair  v.  Ray  et  al.  615. 

EESCISSION  OF  CONTEACTS. 
By  the  parties.     See  CONTEACTS,  12. 

EEVEESAL  OF  JUDGMENT. 
Eight  of  restitution. 

1.  When  the  judgment  has  been  paid.  After  the  reversal  of  a  judg- 
ment, the  prevailing  party  is  entitled  to  restitution  of  the  money  received 
under  the  judgment.  He  may  recover  the  money  collected  on  it  by  levy 
and  sale  to  a  third  party,  as  so  much  money  had  and  received  to  his  use, 
but  there  is  no  liability  as  for  a  trespass  for  goods  seized  and  sold 
prior  to  the  reversal,  under  an  execution  issued  upon  the  judgment. 
Field  et  al.  v.  Anderson,  403. 

EOADS.     See  HIGHWAYS. 

EOAD  TAX— "EOAD  AND  BEIDGE  TAX." 
How  to  Be  applied,  respectively. 

Under  sections  16  and  119  of  the  act  of  1879.    See  TAXATION,  4  to  7. 

SALES. 
Judicial  sales. 

1.  Sale  on  execution — after  defendant's  death.  Where  an  execution 
is  issued  and  levied  upon  real  estate  in  the  lifetime  of  the  defendant 
therein,  a  sale  after  his  death  will  be  valid  without  any  notice  to  his 
legal  representative  or  revivor  by  scire  facias.     Davis  v.  Moore,  445. 

2.  At  common  law,  if  a  defendant  died  after  judgment  against  him, 
no  execution  could  be  issued,  but  the  judgment  had  to  be  revived  by  scire 
facias;  but  by  the  statute  an  execution  is  authorized  to  be  issued  against 
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SALES.     Judicial  sales.     Continued. 

the  real  estate  of  a  deceased  defendant,  upon  notice  to  his  legal  repre- 
sentative, after  the  expiration  of  one  year  from  his  death,  without  reviv- 
ing the  judgment  or  decree.  This  remedy  is  concurrent  with  the  common 
law  proceeding  by  scire  facias.     Davis  v.  Moore,  445. 

3.  Statute  relating  to  sales,  after  defendant's  death,  construed. 
Section  39,  of  chapter  77,  Rev.  Stat.  1874,  provides  that  when  a  person 
shall  die  after  a  judgment  or  decree  for  the  payment  of  money  against 
him  shall  have  been  obtained  in  a  court  of  record,  execution  may  issue 
against  his  real  estate,  or  a  sale  may  be  made  under  such  decree  or  judg- 
ment, without  reviving  the  same  against  his  heirs  or  legal  representa- 
tives, "provided,  that  no  execution  shall  issue  or  sale  be  made  until 
after  the  expiration  of  twelve  months  from  the  death  of  such  deceased 
person;  nor  shall  any  sale  be  had  on  any  such  execution  or  decree  until 
the  person  in  whose  favor  the  judgment  or  decree  is  sought  to  be  enforced 
shall  give  to  the  executor  or  administrator,  etc.,  at  least  three  months' 
notice  in  writing  of  the  existence  of  such  judgment  or  decree  before  issu- 
ing execution  or  proceeding  to  sell:"  Held,  this  provision  has  no  refer- 
ence to  cases  in  which  execution  is  issued  and  levied  in  the  lifetime  of 
the  defendant  in  execution.  The  proviso  relates  only  to  executions  to 
be  issued  after  the  death  of  the  defendant,  and  sales  on  decrees  not 
carried  into  effect  in  the  lifetime  of  the  defendant.     Ibid.  445. 

4.  Sale  after  return  day  is  valid,  if  levy  is  made  before.  Where  an 
execution  is  levied  upon  real  estate  in  its  lifetime,  the  officer  may  sell  the 
land  after,  as  well  as  before,  the  return  day  of  the  writ,  without  the 
issuing  of  a  venditioni  exponas.     Ibid.  445. 

5.  Purchaser  at  execution  sale — as  to  equities  between  the  parties. 
A  purchaser  of  land  at  a  sheriff's  sale  on  execution,  who  is  not  a  party  to 
the  judgment,  need  not  concern  himself  in  regard  to  any  equities  be- 
tween the  parties, — he  is  only  bound  to  look  to  the  judgment,  the  levy 
and  the  sheriff's  deed,  for  the  protection  of  his  title.     Ibid.  445. 

Sale  under  deed  of  teust. 

6.  Of  the  proper  notice  thereof.  See  MORTGAGES  AND  DEEDS 
OF  TRUST,  3  to  6. 

SERVICE  OF  NOTICE. 
On  corporation.     See  NOTICE,  1. 

SERVICE  OF  PROCESS. 
On  corporations.     See  PROCESS,  2. 

SPECIFIC  PERFORMANCE.     See  CHANCERY,  15  to  18. 
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STATE  AID  FOE  IMPROVEMENT  OF  RIVERS. 

Constitutional  inhibition. 

As  to  railroads  and  canals — not  applicable  to  rivers.  See  KANKA- 
KEE RIVER  IMPROVEMENT  COMPANY,  7. 

STATUTES. 
Expressing  subject  in  title. 

1.  Of  the  act  concerning  dogs.  The  matter  of  imposing  a  license 
fee  upon  the  owners  or  keepers  of  dogs  is  sufficiently  expressed  in  the 
title  of  the  act  entitled  "An  act  to  indemnify  the  owners  of  sheep  in 
cases  of  damage  committed  by  dogs."     Cole  et  al.  v.  Hall,  30. 

Repeal  by  implication. 

2.  A  later  statute  will  not  be  held  to  repeal  a  former  one  by  implica- 
tion, when  the  repugnancy  between  the  provisions  of  the  two  is  not  such 
that  they  can  not  both  stand  together.     Barr  v.  The  People,  110. 

Construction  of  statutes. 

3.  When  affirmative  words  operate  negatively.  It  is  a  maxim  gener- 
ally true,  that  if  an  affirmative  statute,  which  is  introductive  of  a  new  law, 
directs  a  thing  to  be  done  in  a  certain  manner,  that  thing  shall  not  be 
done  in  any  other  manner,  even  though  there  be  no  negative  words. 
Hence,  a  provision  that  certain  things  shall  be  done  to  constitute  a 
license  or  authority,  is  equivalent  to  an  express  prohibition  against  the 
license  or  authority  unless  those  things  shall  be  done.  Diversey  v. 
Smith,  378. 

Penal  statute. 

4.  Defined.     See  PENAL  STATUTE,  1. 

Statutes  construed. 

5.  Interpleader — in  proceeding  by  attachment — of  the  issues  to  be 
tried.  The  act  of  1869  construed,  in  Laclede  Bank  v.  Keeler,  425.  See 
ATTACHMENTS,  2,  3,  4. 

6.  Kankakee  River  Improvement  Company — of  the  duties  of  the 
company,  under  its  original  charter  and  the  act  of  1865  supplementary 
thereto.  People  ex  rel.  Attorney  General  v.  The  Kankakee  River 
Improvement  Co.  491.  See  KANKAKEE  RIVER  IMPROVEMENT 
COMPANY,  1,  2,  3. 

7.  Lien  of  a  decree — on  lands  in  another.  Effect  of  section  6  of  the 
Divorce  act.     Sapp  v.  Wightman,  150.     See  LIENS,  4. 

8.  Limitations  as  to  writ  of  error— in  cases  arising  under  the  Burnt 
Records  act.     McClure  v.  Walker  et  al.  544.     See  LIMITATIONS,  11. 

9.  Mandamus — in  the  Supreme  Court,  as  an  original  proceeding — 
the  statute  (Rev.  Stat.  1874,  p.  691,)  does  not  apply.  People  ex  rel.  v. 
Thistlewood  et  al.  139.     See  MANDAMUS,  1. 

10.  New  trial  in  ejectment — under  the  statute — applies  only  to  the 
trial  courts.     Lowe  v.  Foulke  et  al.  58.     See  NEW  TRIALS,  5. 
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STATUTES.     Statutes  construed.     Continued. 

11.  In  partition — apportioning  solicitor's  fee.  The  statute  con- 
strued in  Cowdrey  v.  Hitchcock  et  al.  262.     See  PARTITION,  1. 

12.  Park  commissioners — power  to  condemn  lands — and  for  what 
purposes.  Section  12  of  the  act  of  1869  construed  in  West  Chicago 
Park  Commissioners  v.  Western  Union  Telegraph  Co.  et  al.  33.  See 
PARKS,  1,  2,  3. 

13.  Road  tax — "road  and  bridge  tax" — how  to  be  applied,  respect- 
ively, under  sections  16  and  119  of  the  act  of  1879.  People,  use  of 
Town  of  Highland  v.  Suppiger  et  al.  434.     See  TAXATION,  4  to  7. 

14.  Sale  on  execution  after  death  of  defendant.  Sec.  39,  of  chap. 
77,  Rev.  Stat.  1874,  construed  in  Davis  v.  Moore,  445.     See  SALES,  3. 

15.  Sale  of  land  for  taxes,  and  redemption  therefrom — of  a  sale 
continued  from  time  to  time  in  the  same  year — regarded  as  only  one 
sale.  Application  of  section  211  of  the  Revenue  law.  Gage  v.  Parker, 
528.     See  TAXATION,  8. 

16.  Stockholders  in  insurance  companies — of  the  nature,  character 
and  extent  of  their  liability,  under  the  general  law  of  1869.  Diversey 
v.  Smith,  378.     See  CORPORATIONS,  11,  12,  13. 

17.  Change  of  venue  from  circuit  court  to  county  court — in  cases 
of  misdemeanor.  The  statute  construed  in  Barr  v.  The  People,  110. 
See  VENUE,  2. 

STATUTE  OF  FRAUDS. 
Sale  of  land  by  parol. 

1.  Performance  to  take  a  case  out  of  the  statute.  The  owner  of 
several  tracts  of  land  sold  one  of  them  to  his  agent  in  this  State  in  con- 
sideration that  the  latter  would  fence  certain  others  of  the  remaining 
tracts,  which  the  agent  did  according  to  the  terms  of  the  agreement, 
though  no  written  contract  was  made,  and  in  1856  took  actual  possession 
of  the  tract  so  sold  him,  inclosed  the  same,  and  put  a  part  of  it  in  culti- 
vation, and  made  valuable  and  lasting  improvements  thereon,  and  kept 
such  possession  until  in  1879,  when  he  conveyed  the  same  to  a  woman 
for  life,  with  remainder  to  the  children  of  her  body.  It  was  held,  that 
these  facts  were  sufficient  to  take  the  case  out  of  the  Statute  of  Frauds, 
and  that  the  conveyance  vested  in  his  grantees  an  equitable  title  to  the 
premises  conveyed.     Smith  et  al.  v.  West  et  al.  332. 

Acts  in  performance  of  contract. 

2.  To  take  a  case  out  of  the  statute.  A  court  of  equity  interferes  to 
enforce  a  contract  within  the  Statute  of  Frauds  only  where  there  has  been 
such  acts  of  performance  by  the  party  asking  relief,  that  he  would  suffer 
an  injury  amounting  to  a  fraud  by  a  refusal  to  execute  the  agreement. 
The  right  to  relief  in  such  cases  rests  not  merely  on  the  contract,  but  on 
what  has  been  done  in  pursuance  of  the  contract,  and  to  prevent  fraud. 
Wallace  v.  Rappleye  et  al.  229. 
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STATUTE  OF  FRAUDS. 
Acts  in  peefoemance  of  conteact.     Continued. 

3.  The  acts  of  a  party,  to  take  a  case  out  of  the  Statute  of  Frauds, 
must  clearly  appear  to  have  been  done  with  a  view  to  the  agreement  and 
upon  its  faith,  and  be  such  as  would  not  have  been  done  except  for  the 
agreement,  and  with  a  direct  view  to  its  performance.  If  the  acts  relied 
on  might  as  well  have  been  done  with  other  views,  and  without  the 
contract,  they  will  not  have  the  effect  to  take  the  case  out  of  the  statute. 
Wallace  v.  Rappleye  et  al.  229. 

4.  In  the  particular  case.  So,  where,  after  an  alleged  parol  agree- 
ment on  the  part  of  a  father  of  an  illegitimate  child  with  the  mother,  to 
take  and  support  the  child  and  make  it  his  heir,  the  mother  gave  up  the 
child,  which  the  .father  took  and  provided  for,  it  was  held,  that  the  act 
of  the  mother  in  surrendering  the  custody  of  the  child  might  as  prop- 
erly be  referred  to  the  father's  agreement  to  take  it  and  care  for  it  in  his 
own  family  as  to  his  promise  to  make  it  his  heir,  and  being  for  the 
mother's  benefit,  she  could  sustain  no  injury  amounting  to  a  fraud  by 
a  refusal  to  make  the  child  an  heir,  and  that  such  act  of  performance  by 
the  mother  did  not  take  the  case  out  of  the  Statute  of  Frauds.    Ibid.  229. 

STOCKHOLDERS.     See  CORPORATIONS,  5  to  15. 

STREETS. 
What  becomes  of  the  fee.     See  HIGHWAYS,  1. 

SUPERSEDEAS  BOND. 
When  eight  of  action  acceues  theeeon. 

1.  Whether  a  dismissal  of  the  writ  of  error  amounts  to  an  affirmance 
of  the  judgment — as  affecting  liability  on  the  bond.  A  dismissal  of  a 
writ  of  error  for  want  of  prosecution,  where  the  court  has  jurisdiction 
of  the  case,  is  treated  as  an  affirmance  of  the  decree  or  judgment  below, 
within  the  meaning  of  the  usual  conditions  in  a  supersedeas  bond;  but 
the  rule  is  otherwise  when  the  writ  of  error  is  dismissed  for  want  of 
jurisdiction.     Blair  et  al.  v.  Reading  et  al.  375. 

2.  Where  the  order  granting  a  supersedeas  required  bond  to  be  given 
conditioned  that  the  defendant  should  perform  the  decree  against  him  in 
case  it  should  be  "affirmed  by  the  dismissal  of"  the  writ  of  error,  and  the 
bond  given  contained  this  condition  and  the  words  "in  case  the  said  writ 
of  error  shall  be  dismissed,"  and  the  writ  of  error  was  dismissed  by  this 
court  for  want  of  jurisdiction,  it  was  held,  that  the  condition  must  be 
understood  as  the  same  as  the  order — that  is,  that  in  case  the  decree 
should  be  affirmed  by  the  dismissal  of  the  writ,  and  that  the  dismissal 
of  the  writ  for  want  of  jurisdiction  was  not  an  affirmance  of  the  decree 
so  as  to  make  the  obligors  of  the  bond  liable  thereon.     Ibid.  375. 
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TAXATION. 

Assessment  in  the  wrong  town. 

1.  In  pursuance  of  incorrect  return  by  owner  of  property.  "Where 
a  person  makes  out  and  delivers  to  the  assessor  of  the  town  in  which  he 
keeps  his  business  office,  a  schedule  of  the  amount,  quantity  and  quality 
of  all  his  personal  property  required  to  be  listed  for  taxation,  he  will  be 
bound  by  such  return,  though  a  portion  of  the  property  is  required  to  be 
returned  by  him  to  the  assessor  of  a  different  town,  where  it  is  also 
assessed.     People  ex  rel.  Johnson  v.  Atkinson,  45. 

PROPERTY  OF  COUNTIES — EXEMPTION. 

2.  The  constitutional  provision  that  the  property  of  counties  may  be 
exempted  from  taxation  by  general  law,  permits  the  implication  that  in 
the  absence  of  any  law  exempting  the  same,  such  property  is  liable  to 
taxation.  Therefore,  in  the  absence  of  any  law  exempting  county  prop- 
erty, a  water  tax  may  be  assessed  against  the  same  by  a  city.  Cook 
County  v.  City  of  Chicago,  646. 

Water  tax — in  Chicago. 

3.  Exemption  in  favor  of  charitable  and  educational  institutions — 
construction  of  an  ordinance.  An  ordinance  of  the  city  of  Chicago  pro- 
vides, "that  the  commissioner  of  public  works  be  and  he  is  hereby 
authorized  and  empowered  to  remit  and  rebate  the  water  tax  or  rates 
assessed  against  property  used  and  occupied  wholly  for  charitable  and 
educational  purposes:"  Held,  that  the  ordinance  is  not  imperative  that 
the  commissioner  shall  remit  or  rebate  the  rates  in  any  case,  but  leaves 
him  to  the  exercise  of  his  discretion  in  that  respect.     Ibid.  646. 

Road  tax — "road  and  bridge  tax." 

4.  How  to  be  applied,  respectively — under  sections  16  and  119  of 
the  act  of  1879.  The  tax  levied  by  the  commissioners  of  highways,  not 
exceeding  fifty  cents  on  each  one  hundred  dollars'  worth  of  taxable 
property,  under  section  16  of  the  Road  law  of  1879,  so  far  as  it  relates  to 
property  within  incorporated  villages,  towns  and  cities  in  which  the 
streets  and  alleys  are  under  the  care  of  the  corporation,  is  required 
to  be  paid  over  to  the  treasurer  of  such  village,  town  or  city,  to  be  appro- 
priated to  the  improvement  of  the  streets,  alleys  and  bridges  in  such 
corporation.      People,  use  of  Town  of  Highland  v.  Suppiger  et  al.  434. 

5.  But  the  "road  and  bridge  tax"  levied  and  collected  under  section 
119  of  the  Road  law  of  1879,  is  a  tax  distinct  from  the  road  tax  levied 
under  section  16  of  the  same  act,  and  the  statute  is  imperative  that  such 
tax,  including  that  collected  on  property  within  incorporated  villages, 
towns  and  cities,  shall  be  paid  over,  when  collected,  to  the  treasurer  of 
the  commissioners  of  highways,  except  the  collector's  commissions.  The 
rule  was  different  under  the  Road  law  of  1877.     Ibid.  434. 

6.  The  road  and  bridge  tax  required  to  be'  levied  and  collected  by 
the  commissioners  of  highways  under  section  119  of  the  Road  law  of  1879 
is  for  certain  specified  purposes,  such  as  for  the  making  and  repairing  of 
bridges,  the  payment  of  damages  by  reason  of  the  opening,  altering  and 
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TAXATION.     Eoad  tax — "koad  and  bridge  tax."     Continued. 

laying  out  of  new  roads,  the  purchasing  of  necessary  tools,  implements 
and  machinery  for  working  roads,  etc.,  and  is  a  distinct  tax  from  that 
levied  and  assessed  under  section  16  of  the  same  act.  The  first  must  be 
paid  in  money,  while  the  road  tax  may  be  discharged  in  labor  on  the 
roads.     People,  use  of  Town  of  Highland  v.  Suppiger  et  al.  434. 

7.  Former  decision.  The  words,  "except  as  provided  in  section  16," 
contained  in  the  former  statute,  and  which  were  thought,  in  Baird  v. 
The  People,  83  111.  387,  to  make  it  the  duty  of  the  collector  to  pay  the 
"road  and  bridge"  tax  as  well  as  the  road  tax  proper,  levied  and  assessed 
on  property  situated  in  villages,  towns  and  cities,  to  the  treasurers  of 
such  corporations,  have  been  omitted  from  the  revision  of  1879,  hence 
that  case  has  no  application  under  the  law  as  now  existing.     Ibid.  434. 

Sale  of  land  for  taxes— redemption. 

8.  Of  a  sale  from  time  to  time  in  the  same  year — regarded  as  only 
one  sale.  "Where  several  judgments  are  rendered  at  the  same  time 
against  land  for  State  and  county  taxes  and  special  assessments,  and  the 
land  is  sold  under  such  judgments  in  July,  August  and  September  of  the 

•  same  year,  the  sale  being  continued  through  these  months,  this  will  be 
regarded  as  only  one  sale,  and  a  party  attempting  to  redeem  from  such 
sale  must  pay  the  penalty  provided  by  the  statute.  Section  211  of  the 
Eevenue  law  has  no  application  to  such  a  case,  but  to  a  case  where  the 
same  land  is  again  sold  for  the  taxes  of  a  succeeding  year.  Gage  v. 
Parker,  528. 

Proof  of  redemption  from  tax  sale. 

9.  By  the  book  of  tax  sales  and  redemptions  kept  by  the  county 
clerk.     See  EVIDENCE,  14. 

Purchaser  at  tax  sale. 

10.  Buys  at  his  peril.  Purchasers  at  tax  sales  are  bound  to  know  at 
their  peril  that  the  supposed  delinquent  is  in  truth  and  in  fact  a  delin- 
quent,— that  he  has  been  lawfully  assessed,  and  has  failed  to  make 
payment.     Wilmerton  v.  Phillips,  78. 

Who  are  "corporate  authorities." 

11.  To  be  given  the  power  of  taxation — West  Chicago  Park  Com- 
missioners.    See  PAKKS,  3. 

License  fee  on  dogs. 

12.  Is  not  a  tax.     See  DOGS— LICENSE  FEE,  1. 
Injunction  to  restrain  collection  of  taxes. 

13.  When  it  will  lie.     See  INJUNCTIONS,  1. 

TELEGKAPH  COMPANIES. 

Eminent  domain. 

Rights  acquired  by  condemnation  for  telegraph  purposes — and  of 
the  width  of  strip  that  may  be  acquired.  Lockie  v.  The  Mutual  Union 
Telegraph  Co.  401.     See  EMINENT  DOMAIN,  3,  4. 
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TENDER 

AS  TO  PURCHASE  MONEY. 

On  sale  of  land — what  will  excuse  the  omission  to  make  tender  on 
the  day  fixed  by  the  contract.     See  CONTRACTS,  4. 

TOWN  PLAT. 
Acknowledgment  by  attoeney  in  fact. 

1.  Its  effect.  Under  the  "Act  providing  for  the  recording  of  town 
plats, "  in  force  February  27,  1833,  an  attorney  in  fact  was  not  authorized 
to  acknowledge  such  plats,  and  a  plat  so  acknowledged  will  not  vest  the 
legal  title  of  the  streets  in  the  corporation.  Gosselin  v.  City  of  Chicago, 
623. 

TRESPASS. 

Levy  and  sale  on  execution. 

1.  Effect  of  subsequent  reversal  of  the  judgment.  "Where  an  execu- 
tion, fair  on  its  face,  is  issued  on  a  judgment  of  a  court  of  general  juris- 
diction having  jurisdiction  of  the  subject  matter  and  of  the  parties,  and 
levied  on  a  stock  of  goods  which  are  sold  to  a  third  party  by  the  officer, 
the  plaintiff  in  the  execution  will  not  be  liable  in  trespass,  notwithstand- 
ing such  judgment  may  have  been  reversed  after  the  levy  and  sale,  for 
error.  The  acts  being  lawful  when  done,  can  not  be  made  tortious  by  a 
reversal  of  the  judgment.     Field  et  al.  v.  Anderson,  403. 

TRUSTS  AND  TRUSTEES. 

Whetheb  a  tbust  exists. 

1.  So  as  to  give  a  court  of  equity  jurisdiction.  The  mere  delivery 
of  property  or  money  to  one  to  be  held  by  him  until  the  performance  of 
an  act  by  another,  when  it  is  to  be  paid  over  to  such  other  person,  other- 
wise returned,  does  not,  independent  of  other  equitable  circumstances, 
necessarily  create  a  trust.  It  must  either  vest  an  equitable  title  in  or 
create  a  lien  in  favor  of  the  beneficiary,  and  this  must  be  by  agreement 
of  the  parties,  or  under  such  circumstances  as  equity  will  declare  a  lien 
exists.     Douglass  v.  Martin  et  al.  25. 

2.  Where  a  friend  of  one  under  indictment  places  money  in  the  hands 
of  another,  under  a  contract  that  if  an  attorney  shall  procure  the  acquit- 
tal of  the  accused,  or  his  discharge  from  arrest,  by  habeas  corpus  or 
otherwise,  the  depositary  is  to  pay  the  amount  thereof  to  the  attorney, 
otherwise  to  return  the  same  to  the  person  depositing  it,  there  is  no  such 
a  trust  created  as  to  entitle  the  attorney  to  sue  for  and  recover  the  sum 
promised  him,  in  a  court  of  equity,  the  remedy  being  adequate  at  law. 
Ibid.  25. 

Title  held  in  tbust. 

3.  Purchaser  from  trustee — when  he  will  hold  subject  to  equities 
against  his  grantor.     Where  one  person  acquires  real  estate,  but  has 
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TRUSTS  AND  TEUSTEES.     Title  held  in  tkust.     Continued. 

the  deed  made  to  another  for  his  benefit,  the  grantee  is  but  a  trustee  for 
him,  and  subject  to  the  same  equities  that  would  have  applied  against 
the  beneficiary  had  the  conveyance  been  made  to  him,  and  the  same  rule 
applies  to  a  grantee  of  the  trustee  who  does  not  pay  for  the  property 
until  long  after  the  filing  of  a  bill  to  impeach  and  avoid  the  several  con- 
veyances.    De  Clerq  et  al.  v.  Jackson  et  al.  658. 

USAGE.  See  CUSTOM,  1. 

USURY. 

What  constitutes  ustjey. 

1.  As  to  commissions  paid  to  party  obtaining  loan.  Where  the 
lender  of  money  at  the  request  of  the  borrower  pays  out  of  the  money 
loaned  commissions  and  other  expenses  of  third  persons,  as  agents  of 
the  borrower  in  procuring  the  loan,  being  of  no  benefit  to  the  lender,  this 
will  not  render  the  transaction  usurious.  It  has  been  held  otherwise 
where  the  commissions  paid  the  agent  inured  directly  to  the  benefit  of  the 
lender.     Kihlholz  v.  Wolf,  Ex'x.  362. 

Burden  of  peoof. 

2.  To  establish  usury.  The  burden  of  proving  a  transaction  usurious, 
rests  upon  the  party  alleging  it.  The  usury  must  be  established  by  a 
preponderance  of  evidence,  or  else  the  defence  fails.     Ibid.  362. 

Whether  eecoveeable  back. 

3.  When  whole  debt  is  voluntarily  paid.  Usurious  interest  once 
voluntarily  paid  on  a  note  or  contract  which  has  been  fully  paid  and 
surrendered,  can  not  be  recovered  back  either  in  a  court  of  law  or 
equity.     Riddle  et  al.  v.  Rosenfeld  et  al.  600. 

Application  of  usuey  paid. 

4.  As  to  distinct  and  separate  transactions.  Where  five  notes  were 
given,  each  for  a  distinct  and  separate  loan,  procured  at  different  times, 
and  a  note  secured  by  deed  of  trust  was  deposited  with  the  holder  as 
collateral  security  for  their  payment,  and  all  such  original  notes  were 
paid  and  taken  up  except  one,  which  was  assigned,  together  with  the  col- 
lateral, it  was  held,  on  bill  to  foreclose  the  mortgage  by  the  assignee 
against  a  subsequent  purchaser  of  the  mortgaged  premises  and  others, 
that  usurious  interest  voluntarily  paid  on  the  four  original  notes  so  taken 
up  could  not  be  allowed  as  a  credit  upon  the  remaining  unpaid  note,  as 
the  giving  of  the  collateral  did  not  convert  these  several  notes  into  one 
transaction,  but  each  remained  a  separate  cause  of  action,  the  same  as 
before.     Ibid.  600. 

VARIANCE.     See  PLEADING  AND  EVIDENCE,  2. 

VENDOR'S  LIEN.     See  LIENS,  7,  8. 
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VEND  OK  AND  PURCHASER. 
Sale  of  land. 

Of  the  various  rights  of  the  parties  to  the  contract.  Papin  et  al.  v» 
Goodrich  et  al.  86.     See  CONTKACTS,  2  to  9. 

VENUE. 

Change  of  venue. 

1.  From  circuit  court  to  county  court — in  cases  of  misdemeanor.  A 
change  of  venue,  in  a  case  of  misdemeanor,  on  account  of  the  prejudice 
of  the  circuit  judge,  may  properly  be  granted  to  the  county  court  of  the 
same  county,  if  that  court  has  jurisdiction  of  the  offence  charged  in  the 
indictment.     Barr  v.  The  People,  110. 

2.  The  statute  relating  to,  construed.  The  amendatory  act  of  1881, 
relating  to  change  of  venue  on  account  of  the  prejudice  of  the  circuit 
judge,  providing  that  upon  the  filing  of  the  proper  petition  and  affidavits, 
the  cause,  by  operation  of  law,  may  be  tried  by  any  other  of  the  circuit 
judges  of  the  circuit,  does  not,  in  express  terms,  or  by  implication, 
repeal  the  provision  of  section  19  of  the  Eevised  Statutes  of  1874,  relat- 
ing to  the  same  subject,  which  provides  that  the  venue  may  be  changed 
to  some  other  court  of  competent  jurisdiction  in  the  same  county,  as 
both  may  well  stand  together.     Ibid.  110. 

WAIVER 
Want  of  jurisdiction  in  chancery. 

1.  What  will  amount  to  a  waiver  of  the  objection.  See  JURIS- 
DICTION, 10. 

Vendor's  lien. 

2.  Waived  by  taking  other  security.     See  LIENS,  7. 

WATER  TAX— IN  CHICAGO. 
Exemptions. 

An  ordinance  construed.     See  TAXATION,  3. 

WIDOW. 
Renunciation  of  will. 

What  amounts  to  an  election.     See  WILLS,  4. 

WIDOW'S  AWARD.     See  ADMINISTRATION  OF  ESTATES,  1. 

WILLS. 

Rule  of  construction. 

1.  In  construing  wills  the  intention  of  the  testator  must  govern  when 
ascertained,  and  this  intention  must  be  sought  for  in  the  language  of  the 
will  itself,  without  the  aid  of  extraneous  evidence.  Blanchard  v.  May- 
nard  et  al.  60. 
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WILLS.     Rule  of  construction.     Continued. 

2.  Iu  the  construction  of  a  will  to  ascertain  the  intention  of  the  testa- 
tor, it  is  not  proper  to  look  at  some  particular  clause  or  clauses  alone, 
but  it  must  be  considered  in  all  its  parts,  taken  together.  A  construction 
should  not  be  adopted,  if  possible  to  be  avoided,  that  will  deny  effect 
being  given  to  any  clause  thereof,  but  one  should  be  given  that  would 
harmonize  the  several  clauses,  and  give  effect  to  each.  Bland  et  at.  v. 
Bland  et  al.  12. 

Construction  of  a  will. 

3.  By  means  of  a  decree  of  partition.  On  a  bill  by  a  devisee  under 
a  will  for  a  partition  among  the  several  devisees,  and  for  a  construction 
of  the  will,  a  decree  of  partition  fully  settling  the  rights  of  the  parties 
under  the  will  in  conformity  with  its  terms  is  a  construction  of  the  will 
and  its  various  parts,  as  that  is  necessarily  involved  in  determining  such 
rights.     Cowdrey  v.  Hitchcock  et  al.  262. 

Renunciation  by  widow. 

4.  What  amounts  to  an  election.  The  statute  points  out  the  mode 
by  which  a  widow  may  renounce  the  provisions  of  a  will  made  for  her  in 
lieu  of  dower,  etc.,  and  if  she  fails  to  pursue  this  mode  within  one  year 
from  the  issue  of  letters  testamentary,  she  is  by  the  express  terms  of 
the  statute  deemed  to  have  elected  to  take  under  the  will.  Her  accept- 
ance of  the  widow's  award,  however,  though  not  entitled  thereto  under 
the  will,  under  the  belief  that  she  is  so  entitled,  can  not  be  held  to 
be  an  election  to  take  under  the  statute  and  to  renounce  the  provisions 
of  the  will.  Before  any  presumption  of  an  election  can  arise,  it  is 
necessary  to  show  that  the  party  acting  or  acquiescing  was  cognizant  of 
his  rights,  and  then,  whether  the  party  intended  an  election.     Ibid.  262. 

Peoyision  in  lieu  op  widow's  awaed. 

5.  And  homestead — construed.  A  devise  was  as  follows:  "I  give, 
devise  and  bequeath  to  my  *  *  *  wife  *  *  *  the  equal  one -third 
of  all  my  real  and  personal  estate  in  lieu  of  dower  rights,  and  of  all  other 
rights,  interests  and  claims  which  she  might  have  or  claim  in  or  to  my 
estate,  or  any  part  thereof, "  and  a  devise  of  the  residue  of  the  estate  to 
other  persons:  Held,  the  provision  so  made  for  the  widow  was  in  lieu 
of  any  claim  to  her  specific  award  under  the  statute,  and  to  any  estate 
of  homestead.  Under  such  a  devise  the  widow  can  take  no  interest 
whatever  in  the  estate,  except  the  one-third  named  in  the  will.    Ibid.  262. 

6.  While  it  is  true  that  a  homestead,  under  the  statute,  is  "exempt 
from  the  laws  of  conveyance,  descent  or  devise,"  except  as  therein  pro- 
vided, yet  when  a  testator  devises  certain  property  to  his  widow  in  lieu 
of  dower  and  homestead,  and  she  accepts  the  devise,  she  can  not  claim 
an  estate  of  homestead,  and  it  is  not  necessary  that  the  devise  should 
expressly  show  it  is  in  lieu  of  homestead.  It  is  sufficient  if  such  intent 
is  plainly  manifested.     Ibid.  262. 
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WILLS.     Continued. 
Rents  and  profits. 

7.  Whether  rents  of  property  before  division  are  intestate  assets. 
Where  an  estate  both  real  and  personal  is  devised,  one-third  to  the  testa- 
tor's widow,  and  one-third  to  his  daughter,  and  the  remaining  third  in 
fee  to  his  executors,  to  pay  certain  legacies,  and  in  case  the  last  third  is 
more  than  enough  to  discharge  such  legacies,  such  residue  shall  be  pro- 
portionally divided  among  the  legatees  named,  so  that  they  may  receive 
one  entire  third  of  the  estate,  no  part  of  the  estate  can  be  treated  as 
intestate.  In  such  case  the  rents  and  profits  of  the  one-third  devised  to 
the  executors,  which  may  have  accrued  before  the  sale  of  the  property 
by  them,  will  not  pass  by  descent  to  the  heir.  Cow  drey  v.  Hitchcock 
et  al.  262. 

Time  of  appraisal. 

8.  Appraisal  of  property  to  adjust  a  division — at  what  time  to  be 
made — and  of  the  time  to  control  the  valuation.  Where  a  testator  pro- 
vides that  in  the  division  and  partition  of  his  estate  his  daughter  shall 
take  one-third  part  of  the  estate,  both  real  and  personal,  and  that  she 
may,  if  she  so  elects,  take  a  certain  house  and  lot  on  her  share,  paying 
his  estate  any  excess  in  value  of  the  same  over  the  one-third  of  the 
estate  given  her,  it  is  proper  to  have  all  the  estate  appraised  and  valued 
at  the  same  time,  in  a  proceeding  for  a  partition.  The  daughter,  to 
whom  such  right  of  election  is  given,  is  not  entitled  to  the  house  and 
lot  at  a  valuation  to  be  ascertained  at  any  other  time  than  that  at  which 
the  entire  property  of  the  estate  shall  be  appraised,  as  the  purpose  is 
that  she  shall  take  one-third  of  the  estate  as  the  same  may  be  valued  at 
the  time  of  the  division.     Ibid.  262. 

Time  of  investiture  of  title. 

9.  A  testator  devised  all  his  estate,  real,  personal  and  mixed,  to  two 
persons,  in  trust,  to  take  care  of  and  manage  the  same,  declaring  the 
trust  should  continue  for  ten  years  after  his  death,  and  no  longer,  and 
then  provided:  "It  is  my  will  that  at  the  expiration  of  the  trust  herein- 
before declared,  that  is  to  say,  at  the  end  of  ten  years  after  my  decease, 
all  of  my  said  estate  then  remaining,  and  the  income  thereof,  shall  be 
distributed  and  vest  in  my  three  sons,"  naming  them,  "and  their  heirs, 
and  I  do  hereby  give,  devise  and  bequeath  the  same  to  them;  but  in  case 
that  either  of  my  said  three  sons  should  die  leaving  no  issue  of  their 
bodies,  then  I  give,  devise  and  bequeath  my  estate  to  the  survivor  of 
them:"  Held,  that  no  title  under  the  will  was  intended  to  be  vested  in 
either  of  the  testator's  sons  until  ten  3rears  after  his  death,  and  that  the 
widow  of  one  of  the  sons  who  died  before  that  time  leaving  no  issue  of 
his  body,  took  no  estate  as  heir  of  her  husband,  or  dower  as  his  widow, 
in  the  testator's  real  estate.     Blanchard  v.  Maynard  et  al.  60. 

What  property  will  pass — and  to  whom. 

10.  Intermediate  estate — qualified  devise.  A  testator  provided  in 
his  will  as  follows:     "First,  after  all  my  lawful  debts  are  paid  and  dis- 
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WILLS.     What  property  will  pass — and  to  whom.     Continued. 

charged,  the  residue  of  my  estate,  real  and  personal,  I  give,  bequeath 
and  dispose  of  as  follows,  to- wit:  To  my  wife  and  five  youngest  chil- 
dren," naming  them,  "the  farm  and  all  its  appurtenances  thereunto 
belonging,"  giving  a  description  of  tne  farm.  "All  the  rest,  residue  and 
remainder  of  my  personal  estate  to  my  beloved  wife  and  the  five  above 
named  heirs, — that  is  to  say,  to  my  wife  during  her  natural  life,  and  to 
the  minor  heirs  until  they  become  of  lawful  age  to  account  for  them- 
selves. To  my  other  heirs  and  oldest  children,  heirs  at  law,  I  give  and 
bequeath  the  sum  of  five  dollars  each,"  etc.,  and  concluding,  "and  at  the 
time  of  the  youngest  heir  becoming  of  lawful  age,  the  property,  both' 
real  and  personal,  to  be  divided  amongst  my  children,  share  and  share 
alike:"  Held,  that  the  testator's  intention  was  that  the  farm,  as  well  as 
the  personalty,  should  be  divided  and  pass  to  all  his  children,  share  and 
share  alike,  when  the  youngest  child  became  of  age,  and  that  the  devise 
of  the  farm  to  the  widow  and  five  youngest  children  was  not  a  devise  to 
them  absolutely,  but  a  qualified  devise  to  them  until  the  youngest  child 
should  come  of  age,  and  that  the  limitation  of  the  devise  was  the  same  as 
to  both  the  real  and  personal  estate.     Bland  et  al.  v.  Bland  et  al.  12. 

11.  When  the  word  "heir"  means  child.  In  such  will  the  word 
"heir,"  in  the  clause  providing  that  the  property  be  divided  when  the 
youngest  heir  should  become  of  age,  means  "child,"  and  a  partition  may 
be  had  when  the  youngest  child  is  of  age,  although  one  of  the  devisees 
may  have  died,  leaving  a  minor  heir.     Ibid.  12. 

CEETAINTY — ULTIMATE  TAKERS. 

12.  Whether  will  void  for  uncertainty — construction  as  to  who  are 
the  ultimate  takers— and  as  to  the  character  of  the  intervening  estate. 
A  testator  provided  by  his  will:  "After  all  my  debts  are  paid  and  dis- 
charged, that  the  residue  of  my  property,  both  real  and  personal,  shall 
remain  as  my  estate  as  long  as  I  have  a  living  child, — the  rents,  use  and 
interests  of  my  estate,  both  personal  and  real,  I  dispose  of  as  follows: 
First,  to  my  wife  I  will  and  bequeath  one-third  of  the  net  income  of  my 
estate,  both  personal  and  real,  during  her  life,  if  she  accepts  it  in  lieu 
of  dower.  Secondly,  I  will  and  bequeath  to  my  children  the  remaining 
two-thirds  of  the  net  income  of  my  estate,"  naming  each  child,  "during 
the  life  of  their  mother,  and  after  the  death  of  their  mother  the  whole 
of  the  net  income  of  my  estate  during  their  lives;  and  should  any  of  my 
children  die  before  the  time  for  the  final  division  of  my  estate,  leaving 
heirs  of  their  body,  then  their  children  shall  take  the  share  of  their 
parent  until  the  final  settlement  of  my  estate,  and  at  the  death  of  my 
last  surviving  child,  my  will  is  that  my  estate  be  equally  divided  between 
my  grandchildren,  they  to  share  and  share  alike.  Should  any  of  my 
grandchildren  die  before  the  final  division  of  my  property,  leaving  heirs 
of  their  body,  their  children  to  take  the  share  of  their  parent.  I  hereby 
appoint  my  son-in-law,  Jonathan  Koyse,  and  my  son,  Asa  F.  Mather, 
to  be  executors  of  this  my  last  will  and  testament."     It  was  held,  the  will 
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WILLS.     Certainty — ultimate  takeks.     Continued. 

was  sufficiently  certain  in  its  provisions  to  be  enforced,  and  that  the 
purpose  of  the  testator  was,  that  all  his  property,  both  real  and  personal, 
should  be  kept  together  as  one  entire  estate,  the  net  income  of  which, 
in  the  meantime,  was  to  go,  one-third  to  his  wife  during  her  life,  and 
the  remaining  two-thirds  thereof  to  his  children,  and  upon  the  death  of 
the  wife  the  entire  net  income  to  go  to  his  children  until  the  death  of  his 
last  surviving  child,  and  on  the  happening  of  that  event  his  whole  estate 
to  be  equally  divided  among  a  class  of  persons  described  in  the  will,  who 
might  be  living  at  such  period  of  distribution, — the  class  who  were  to  be 
the  ultimate  takers  consisting  of  the  grandchildren  of  the  testator,  or  the 
children  of  such  of  the  grandchildren  as  may  have  died  before  the  time 
of  distribution,  including  as  well  such  grandchildren  as  may  have  been 
born  after,  as  those  born  before,  the  death  of  the  testator.  Mather  et  al. 
v.  Mather  et  al.  607. 
Devise  to  a  class. 

13.  Who  shall  take.  The  rule  is,  where  a  will  carves  out  a  particu- 
lar estate  which  intervenes  the  death  of  the  testator  and  the  period  of 
distribution  of  an  estate  devised  to  a  class,  then  all  persons  belonging  to 
such  class,  living  at  the  time  the  estate  is  to  be  divided,  are  included, 
notwithstanding  some  of  them  may  have  been  born  after  the  death  of  the 
testator.     Ibid.  607. 

INTERVENING  ESTATE — REMAINDER  IN  PEE. 

14.  Of  the  sufficiency  of  the  particular  intervening  estate  to  sup- 
port a  remainder  in  fee — devise  of  the  net  income  of  an  estate.  It  has 
been  held  that  a  devise  of  rents  and  profits  will  pass  the  land  out  of 
which  the  rents  and  profits  are  to  arise.  So  where,  as  in  this  case,  there 
is  a  devise  of  the  net  profits  of  an  estate  to  the  wife  and  children  of 
the  testator  during  their  lives,  that  will  operate  as  a  devise  of  the  prop- 
erty to  them  during  their  lives.  And  this  particular  estate  so  devised  to 
the  wife  and  children  is  of  such  character  as  will  support  a  remainder 
in  fee  devised  to  another,  or  to  a  class  of  persons.  In  such  case  the 
estate  in  remainder  will  not  vest  in  possession  at  the  death  of  the  tes- 
tator so  as  to  cut  off  any  of  those  properly  belonging  to  the  class  desig- 
nated in  the  will  as  ultimate  takers.     Ibid.  607. 

AS  TO  THE  MANAGEMENT  OE  AN  ESTATE. 

15.  Until  distribution — by  whom.  In  this  case,  in  view  of  the  fact 
that  the  net  profits  of  the  estate  which  were  to  go  to  the  first  takers 
under  the  will  during  their  lives,  must  arise  out  of  the  personal  as  well 
as  the  real  estate,  and  the  direction  that  the  entire  estate  should  be  kept 
together  as  the  estate  of  the  testator  until  the  period  for  final  distribu- 
tion, and  there  was  no  specific  direction  in  the  will  as  to  the  persons 
in  whose  hands  the  estate  should  remain,  or  by  whom  it  should  be  man- 
aged in  the  meantime,  it  was  held  to  have  been  the  intention  of  the 
testator  that  this  duty  should  devolve  upon  the  executors  named  in  the 
will,  under  their  general  appointment  as  executors  of  his  last  will  and 
testament.     Ibid.  607. 
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WITNESSES. 
Competency. 

1.  Of  attorney  at  law — as  to  matters  coming  to  him  as  such.  An 
attorney  at  law  may  testify  to  facts  coming  to  his  knowledge  while  secur- 
ing a  debt  of  his  client,  in  a  contest  between  other  parties  than  his  client, 
the  latter  having  no  interest  in  the  litigation.  Payne  et  al.  v.  Miller 
et  al.  442. 

2.  Competency  of  wife  in  relation  to  conveyance  to  her  by  her  hus- 
band. On  creditor's  bill  to  set  aside  a  conveyance  of  land  by  a  husband 
to  his  wife,  she  is  a  competent  witness  to  prove  the  consideration  of 
the  conveyance,  and  its  good  faith.     Ibid.  442. 

3.  Defendant  in  chancery  for  a  co-defendant.  Where  a  party 
defendant  in  a  suit  in  chancery  disclaims  any  interest  in  the  subject 
matter  of  the  litigation  and  the  result  of  the  suit,  he  is  a  competent  wit- 
ness, both  at  common  law  and  under  the  statute,  for  his  co-defendants. 
Under  the  practice  in  chancery,  a  defendant  might  always  testify  for  a 
co-defendant,  if  his  evidence  did  not  necessarily  involve  his  own  interest. 
Smith  et  al.  v.  West  et  al.  332. 

WORDS  AND  PHRASES. 
"Actions  ex  contractu."  See  APPEALS  AND  WRITS  OF  ERROR,  12. 
"Contract."     Same  title,  13. 
"Due  and  proper  care" — "ordinary  care." 

As  to  the  relative  meaning  of  these  expressions.  Schmidt  et  al.  v. 
Sinnott,  160.     See  NEGLIGENCE,  2. 

"Heir." 

When  it  means  "child."     See  WILLS,  11. 

"Tenements,  hereditaments  and  appurtenances."    See  DESCRIP- 
TION, 5. 

WRIT  OF  ERROR. 
Limitation. 

In  cases  arising  under  Burnt  Records  act.    See  LIMITATIONS,  11. 
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